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JUSTICES 
ov 
THE  BUPBEME  OOUBT  OF  THE  STATE  OF  MONTANA, 

DUBING  THB  TIMB  OF  THESE  BEPOBTS. 


•The  Hon.  Thbo.  Bbantly,  Chief  Jxistice. 

The  Hon.  Sydney  Sanneb,  "^ 

>  Aftsociate  Justices. 
The  Hon.  Willum  L.  Holloway,  J 


Offioebb  of  the  Coubt: 
'Joseph  B.  Poindexteb,  Attorney  General. 

W.  H.  Poobman,  Asfift.  Attorney  General. 

J.  H.  Alvobd,  Agst.  Attorney  General. 
'  Chas.  S.  Wagneb,  Aflst.  Attorney  GeneraL 
t  James  T.  Cabboll,  Clerk. 

Mabshall  N.  Race,  Marshal. 

August  C.  ScHNEmEB^  Court  Stenographer. 


•Be-elected  November  7,  1916, 

f Elected  November  7,  1916,  to  succeed  himself,  after  appointment. 

(Ui) 


ATTOBNEYS  AND  GOXTNSELOBS  AT  LAW. 

Admitted  from  April  25,  1916,  to  December  4^  1910. 

Abbott,  Ethxl  8.,  October  9,  1916. 
Amunbson,  M.  H.,  October  30, 1916. 

Baghxllxe,  E.  Paul,  June  12,  1916. 
Baghklleb,  Habold  L,  June  12,  1916. 
BAKJEB^  Sdoab  J.,  July  6,  1916. 
Bbisbkbb,  M.  H.,  July  8,  1916. 
BXNTLET,  CiJNTON  H.,  July  17,  1916. 
BODBN,  H.  B.,  July  18,  1916. 
Bbown,  Lbonabd  a.,  June  12,  1916. 
Bbown,  B.  Lbwis,  July  12,  1916. 
BuFTiNQTON,  J.  P.,  October  6,  1916. 

Cabolan,  T.  W.,  July  28,  1916. 
Cayan,  John  J.,  May  29,  1916. 
CLACK8IN,  £IDWIN  A.,  November  27, 1916. 
COFFBT,  BiCHABD  J.,  September  18, 1916. 
CONLET,  Edwabd  J.,  May  1,  1916. 
CBAwroBD,  Isaac  S.,  June  12,  1916. 
Cummins,  Et>wiN  J.,  June  12,  1916. 

Davis,  Thos.  E.,  July  19,  1916. 
DbIxANct,  John  V.,  October  16,  1916. 
Db  Mobse,  Phiup  B.,  September  18,  1916. 
DOTiiB,  MOBOAN  J.,  May  19,  1916. 
Dbisgoll^  John  P.,  September  18,  1916. 

EOLBSTON,  Willis  J.,  October  16,  1916. 

Fabmxb,  Balph  M.,  October  16,  1916. 
Fedeble,  Hedwio  E.,  July  25,  1916. 
Feij)man,  M.,  Johan,  September  27,  1916w 
FiTzoEBALD,  JoHN  H.,  July  25,  1916. 
Flood,  Chas.  P.,  May  15,  1916. 

GOLDBN,  Abbam,  L.,  June  26,  1916. 
GOODBIOH,  John  A.,  September  27,  1916. 

Hanlbt,  Olabxnge,  June  12,  1916.. 
Hauob,  Osgab  C,  June  19,  1916. 
Hatdbn,  Clyde,  September  27,  1916. 
Hebbebt,  William  T.,  July  18,  1916. 
HHiDEBBAND,  BAT,  November  13, 1916. 

JXBPEBSON,  Chbistian  G.,  September  18,  1916. 
Johnson,  Llotd  M.,  June  12,  1916. 

Kennedy,  Lawbencb  E.,  October  9,  1916. 
Kjno,  Habou)  W.,  November  1,  1916. 

IiBONABD,  p.  F.,  December  4,  1916. 
LoroBEN,  E.  E.,  July  10,  1916. 
Long,  Philip  B.,  July  6,  1916.^ 

MaoLean,  Edwin  L.,  July  12,  1916. 
Habbon,  Hugh  N.,  September  27,  1916« 

(▼) 


vi  Attorneys  and  Counselors  at  Law. 

Matthbwb,  Eugene  F.,  September  27,  1916. 
McCay,  CfHAs.  H.,  September  27,  1916. 
McNauoht,  a.  G.,  July  8,  1916. 
Miller^  Bert  H.,  July  10,  1916. 
Murphy,  John  P.,  July  18,  1916. 

O'Connor,  Marr,  September  27,  1916. 
Ott,  John,  June  26,  1916. 
Owen,  John  O.,  July  10,  1916. 

PooLB,  W.  G.,  July  11,  1916. 

Bigg,  Peter  M.,  September  18,  1916. 
EoBiNsoN,  Lloyd  W.,  Jr.,  June  12,  1916. 
BussELi^  Chas.  a.,  June  26, 1916. 

Sbawell,  J.  L.,  October  6,  1916. 
Silver,  Francis  A.,  May  29,  1916. 
Simpson,  W.  E.,  May  29,  1916. 
Stangeland,  Arthur  W.,  May  8,  1916. 
Stillman,  a.  D.,  July  6,  1916. 
Sullivan,  John  F.,  July  10,  1916. 
SwEiTZER,  E.  £.,  September  18,  1916. 

Thelsn,  Edward,  June  26,  1916. 
TooMEY,  Edward  G.,  June  26,  1916. 
Tucker,  W.  Sherman,  July  15,  1916. 
TURSLSR,  L.  H.,  May  20,  1916. 

Wai/ton,  Ernest  L.,  July  10,  1916. 
Watts,  F.  W.,  November  20,  1916. 
Weeks,  Allan  L.,  July  1, 1916. 
White,  D.  L.,  November  27,  1916. 
Wilson,  Claude  W.,  September  27,  1916. 
Wilson,  James  J.,  July  18,  1916. 
Wittenberg,  David  H.,  July  12,  1916. 

Young,  Dxnzil  B.,  May  8, 1916. 


DIBEGTOBT 

OF  THS 

JXTDIOIAL  DI8TBI0T1  OF  THE  STATE  OT  MONTANA. 

1917. 


First  Judicial  Distriot. 

County  of  Lewis  and  Clark.    County  Seat,  Helena. 
District  Judges :  Hon.  R.  Lee  Word ;  Hon.  W.  H.  Poorman. 
0£Scers:  County  Attorney:  Lester  H.  Loble,  Esq. 

Clerk  of  District  Court:  P.  L.  Beece. 

Sheriff :  Edward  J.  Majors. 


Sboond  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges :  Hon.  John  V.  D wyer ;  Hon.  J.  J.  Lynch ;  Hon. 

J.  B.  McClernan. 
Officers :  County  Attorney :  Jos.  B.  Jackson,  Esq. 

Clerk  of  District  Court :  Otis  Lee. 

Sheriff:  Jno.  K  O'Bourke. 


Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Qranite. 

District  Judge :  Hon.  Oeorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda)  : 

County  Attorney:  David  H.  Morgan. 

Clerk  of  District  Court :  James  White. 

Sheriff:  L.  L.  Hartsell. 

(^). 


viii  Judicial  Districts  of  thb 

Ofl&cers  of  Powell  County  (County  Seat,  Deer  Lodge) : 
County  Attorney :  W.  B.  Keeley,  Esq. 
Clerk  of  District  Court :  Robert  Midtlyng. 
Sheriff:  Thos.  Mullen. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) ; 
County  Attorney :  E.  Lewis  Brown. 
Clerk  of  District  Court:  Wm.  B.  Calhoun. 
Sheriff:  Fred.  C.  Burks. 


FoxTBTH  Judicial  District. 

Counties  of  Mineral,  M!issoula,  Ravalli  and  Sanders. 
District  Judges :  Hon.  A.  L.  Duncan ;  Hon.  R.  Lee  McCulloch ; 
Hon.  Theodore  Lentz. 

■ 

Officers  of  Mineral  County  (County  Seat,  Superior) : 
County  Attorney :  Ivan  E.  Merrick. 
Clerk  of  District  Court :  Ir^  Nichols. 
Sheriff:  Chas.  Hoffman. 

Officers  of  Missoula  County  (County  Seat,  Missoula) : 
County  Attorney:  Fred.  R.  Angevine,  Esq. 
Clerk  of  District  Court :  Harry  Hawn. 
Sheriff :  J.  T.  Green. 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) : 
County  Attorney:  E.  C.  Kurtz,  Esq. 
Clerk  of  District  CJourt :  J.  T.  Coughenour. 
Sheriff :  Ike  Wylie. 

Officers  of  Sanders  County  (County  Seat,  Thompson  Falls) : 
County  Attorney:  Wade  R.  Parks,  Esq. 
Clerk  of  District  Court :  Wm.  Strom. 
Sheriff :  Joseph  L.  Hartman. 


State  or  MontakJu  iz 

Fifth  Judicial  Distbiot. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judges :  Hon.  Joseph  C.  Smith ;  Hon.  W.  A.  Clark. 

OfScers  of  Beaverhead  County  (County  Seat,  Dillon) : 

County  Attorney :  Wilber  Q.  Gilbert,  Esq. 

Clerk  of  District  Court :  Fred  Bif  e. 

Sheriff :  C.  K.  Wyman. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) : 
County  Attorney :  J.  E.  Kelly,  Esq. 
Qerk  of  District  Court:  W.  B.  Hundley. 
Sheriff :  T.  L.  Locker. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) : 
County  Attorney:  Geo.  B.  Allen,  Esq. 
Clerk  of  District  Court :  Matt  Carisy. 
Sheriff :  Clarence  W.  Hungerf  ord. 


Sixth  Judioial  Distbiot.. 

Counties  of  Park,  Stillwater  and  Sweet  Grass. 
District  Judge :  Hon.  Albert  P.  Stark. 

Officers  of  Park  County  (County  Seat,  Livingston) : 
County  Attorney :  E.  M.  Niles,  Esq. 
aerk  of  District  Court :  Wm.  Pethybridge. 
Sheriff:  A.  S.  Bobertson. 

Officers  of  Stillwater  County  (County  Seat,  Columbus)  : 
County  Attorney :  B.  E.  Berg,  Esq. 
Clerk  of  District  Court :  G.  B.  Iverson. 
Sheriff :  Edward  B.  Fellows. 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber)  : 
County  Attorney :  John  B.  Selters,  Esq. 
Clerk  of  District  Court:  H.  C.  Pound* 
Sheriff:  H.  G.  Lyons. 


X  Judicial  Districts  of  thb 

Seventh  Judicial  District. 

Counties  of  Dawson,  Richland  and  Wibaux 
District  Judge :  Hon.  C.  C.  Hurley. 

OflScers  of  Dawson  County  (County  Seat,  Qlendive) : 
County  Attorney :  Albert  Anderson,  Esq. 
Clerk  of  District  Court :  Prank  Parrett. 
Sheriff :  Geo.  Twibble,  Jr. 

Officers  of  Richland  County  (County  Seat,  Sidney) : 
County  Attorney :  Carl  L.  Brattin,  Esq. 
Clerk  of  District  Court :  Guy  L.  Rood. 
Sheriff :  Fred.  D.  Sullivan. 

Officers  of  Wibaux  County  (County  Seat,  Wibaux) : 
County  Attorney :  Geo.  P.  Jones,  Esq. 
Clerk  of  District  Court:  A.  £.  Jeffen. 
Sheriff :  J.  W.  Jones. 


Eighth  Judicial  District. 

Counties  of  Cascade,  Teton,  and  Toole. 

District  Judges :  Hon.  Jere  B.  Leslie ;  Hon.  Harry  H.  Ewing. 

Officers  of  Cascade  County  (County  Seat,  Great  Falls) : 
County  Attorney:  Geo.  A.  Judson,  Esq. 
Clerk  of  District  Court :  Geo.  Harper. 
Sheriff:  Louis  H.  Kommers. 

Officers  of  Teton  County  (County  Seat,  Chouteau) : 
County  Attorney :  Walter  L.  Verge,  Esq. 
Clerk  of  District  Court :  Paul  Jacobson. 
Sheriff :  William  Miller. 

Officers  of  Toole  County  (County  Seat,  Shelby) : 
County  Attorney:  W.  M.  Block,  Esq. 
Clerk  of  District  Court:  Perry  J.  Day. 
Sheriff:  J.  S.  Alsup. 


State  of  Montana.  xi 


Ninth  Judicial  District. 

County  of  Qallatin.    County  Seat,  Bozeman. 
District  Judge :  Hon.  Ben.  B.  Law. 

Officers :  County  Attorney :  C.  E.  Carlson,  Esq, 
Clerk  of  District  Court:  W.  L.  Hays. 
Sheriff:  D.  E.  Gray. 


Tknth  Judicial  District. 

County  of  Fergus.    County  Seat,  Lewistown. 
District  Judge:  Hon.  Boy  E.  Ayers. 

Officers :  County  Attorney :  Stewart  McConochie,  Esq. 
Clerk  of  District  Court :  James  L.  Martin. 
Sheriff :  John  H.  Stephens. 


Eleventh  Judicial  District. 

Counties  of  Flathead  and  Lincoln. 
District  Judge :  Hon.  T.  A.  Thompson. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) : 
County  Attorney :  T.  H.  MacDonald,  Esq. 
Clerk  of  District  Court :  R.  N.  Eaton. 
Sheriff:  J.  H.  Metcalf. 

Officers  of  Lincoln  County  (County  Seat,  Libby) : 

County  Attorney :  Benjamin  F.  Maiden,  Esq. 
Clerk  of  District  Court:  Timothy  Miller. 
Sheriff :  Waverly  L.  Brown. 


xii  JuDioiAL  Districts  of  thb 

Twelfth  Judicial  District. 

Counties  of  Blaine,  Chouteau  and  Hill. 
District  Judge :  Hon.  John  W.  Tattan. 

Officers  of  Blaine  County  (County  Seat,  Chinook)  : 
County  Attorney :  D.  J.  Sias,  Jr.,  Esq. 
Clerk  of  District  Court :  A.  W.  Ziebarth. . 
Sheriff:  Jas.  Buckley. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) : 
County  Attorney :  J.  A.  Eavaney,  Esq. 
Clerk  of  District  Court :  Oeo.  D.  Patterson. 
Sheriff:  B.  B.  Crawford. 

Officers  of  HiU  County  ( County  Seat,  Havre)  : 
County  Attorney :  V.  R.  Griggs,  Esq. 
Clerk  of  District  Court:  Geo.  W.  Glass. 
Sheriff:  Geo.  Bickle. 


J...1 


Thirtebnth  Judicial  District. 

Counties  of  Carbon,  Big  Horn  and  Yellowstone. 

District  Judges:  Hon.  Chas.  A.  Taylor;  Hon.  A.  C.  Spencer. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) : 
County  Attorney:  H.  A.  Simmons,  Esq. 
Clerk  of  District  Court :  G.  L.  Finley. 
Sheriff:  George  Headington. 

Officers  of  Big  Horn  County  (County  Seat,  Hardin)  : 
County  Attorney :  Julian  Terrett,  Esq. 
Clerk  of  District  Court :  Frank  A.  Nolan. 
Sheriff :  John  H.  Kif er. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) : 
County  Attorney :  Jas.  L.  Davis,  Esq. 
Clerk  of  District  Court :  Fred  Inabnit. 
Sheriff:  S.  W.  Matlock. 


Statb  of  Montana.  ziii 

FOUBTEENTH  JUDICIAL  DiSTBIOT. 

Counties  of  Meagher  and  Broadwater. 
District  Judge :  Hon.  John  A.  Matthews. 

OfScers   of  Meagher   Cotmty    (County   Seat,  White   Sulphur 
Springs)  : 

County  Attorney :  H.  B.  Hagerman,  Esq. 
aerk  of  District  Court :  Geo.  H,  Bell. 
Sheriff:  Qeo.  B.  Nagues. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) : 
County  Attorney:  Pred.  W.  Schmitz,  Esq. 
Clerk  of  District  Court :  Fred  Bubser. 
Sheriff:  Harry  A.  Crittenten. 


M 
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Fifteenth  Judicial  Distbiot. 

Counties  of  Bosebud  and  MusselshelL 
District  Judge :  Hon.  Chas.  L.  Cram. 

Officers  of  Bosebud  County  (County  Seat,  Forsyth) : 
County  Attorney :  F.  F.  Haynes,  Esq. 
Clerk  of  District  Court:  D.  J.  Muri. 
Sheriff:  Henry  Grierson. 

Officers  of  Musselshell  County  (County  Seat,  Boundup) : 
County  Attorney :  W.  W.  Mercer,  Esq. 
Clerk  of  District  Court :  W.  G.  Jarrett. 
Sheriff :  Chas.  C.  Hopkins. 


Sixteenth  Judicial  Distbiot, 

Counties  of  Custer,  Fallon  and  Prairie. 

District  Judge :  Hon.  Daniel  L.  0  'Hern. 

Officers  of  Custer  County  (County  Seat,  Miles  City) : 
County  Attorney:  Frank  Hunter,  Esq. 
Clerk  of  District  Court :  C.  A.  Lindeberg. 
Sheriff:  Austin  B.  Middleton. 


xiv  Judicial  Districts  of  the 

Officers  of  Fallon  County  (County  Seat,  Baker) : 

County  Attorney:  Chas.  J.  Dousman,  Esq. 
Clerk  of  District  Court:  Ralph  Keener. 
Sheriff:  M.  E.  Jones. 

Officers  of  Prairie  County  (County  Seat,  Terry) : 
County  Attorney :  Joseph  C.  Tope,  Esq. 
Clerk  of  District  Court :  W.  A.  Cameron. 
Sheriff:  W.  A.  Johnson. 


Seventeenth  Judicial  District. 

Counties  of  Phillips,  Valley  and  Sheridan. 

District  Judge :  Hon.  John  Hurly . 

Officers  of  Phillips  County  (County  Seat,  Malta) : 

County  Attorney :  P.  C.  Gabriel,  Esq. 

Clerk  of  District  Court :  C.  M.  Porter. 

Sheriff:  J.  R.  Crabb. 

Officers  of  Valley  County  (County  Seat,  Glasgow) : 
County  Attorney :  Carl  D.  Borton,  Esq. 
Clerk  of  District  Court :  Walter  Shanley. 
Sheriff :  C.  W.  Powell. 

Officers  of  Sheridan  County    (County  Seat,  Plenty  wood) : 
County  Attorney:  I/.  J.  Onstad,  Esq. 
Clerk  of  District  Court:  0.  E.  Qirard. 
Sheriff :  Jack  Bennett. 
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On  page  257,  in  first  line,  read  "estoppel"  for  "estopped." 

On  page  263,  line  4  of  paragraph  3  of  syllabus,  read  "free"  for 
"fee." 

On  page  422,  line  2,  paragraph  1  of  syllabus,  insert  "as"  after  word 

"well." 
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PEEEMAN,  Ebspondbnt,  v.  CHICAGO,  M.  &  ST.  P.  ET.  CO. 

BT  AL.,  Appellants. 

(No.  3,586.) 
(Submitted  January  7,  1916.    Decided  January  24,  1916.) 

[154  Pac.  912.] 

Personal  Injwries — Railroads — Carrier  and  Passenger — DeraU- 
ment — Presumptions — Negligence — Prima  Facie  Case — Show- 
ing Necessary — Mitigation  of  Damages — Limit  of  Rule. 

Carrier  and  Passenger — Derailment — Presumptions — ^Jury  Question. 

1.  The  derailment  of  a  railway  car  in  which  plaintiff  was  riding  as 
a  passenger,  raised  a  presumption  of  negligence;  a  showing  to  the 
contrary  by  defendant  presented  a  question  for  the  jury. 

Same — Presumption* — Plaintiff  may  Rely  on.  When. 

2.  Where  the  record  did  not  establish  the  cause  of  a  derailment,  plain- 
tiff was  not  deprived  of  the  presumption  incident  to  the  derailment. 

Same — Evidence — Causal  Connection — Sufficiency. 

3.  Evidence  held  to  show  a  causal  connection  between  the  derailment 
of  a  railway  car  and  plaintiff's  injuries  consisting  of  *Vri8t-drop" 
and  minor  hurts,  caused  by  being  thrown  against  the  side  of  the  car, 
and  to  establish  liability  for  the  resultant  damages. 

On  the  question  of  presumption  of  negligence  for  injury  to  passenger 
by  derailment,  see  notes  in  IS  K  &.  A.  (n.  b.)  606;  29  It.  B.  A.  (n.  s.). 
811. 
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Same — ^Negligence — Prima  Facie  Case — Showing  Neeessaxy. 

4.  In  a  personal  injnrj  action,  it  is  sufficient  to  make  out  a  prima 
facte  case  if  plaintiff  can  show  that  the  injury  is  more  naturally  to 
be  attributed  to  the  negligence  alleged  than  to  any  bther  cause,  the 
rule  of  absolute  exclusion  of  any  other  cause  not  being  applicable 
in  civil  actions. 

Same — Mitigation  of  Damages — Limit  of  Bule. 

5.  While  an  injured  person  must  use  ordinary  diligence  to  effect  a 
cure  and  thus  to  minimize  the  damages,  he  is  not  required,  after  one 
unsuccessful' operation,  to  undergo  anotner  and  major  operation,  risk- 
ing failure  in  that  as  well,  in  order  to  bring  about  that  result. 

[As  to  derailment  of  train  as  raising  presumption  of  negligence 
on  part  of  company,  see  note  in  Ann.  Oaa.  1913E,  552.] 

Appeal  from  District  Court,  Meagher  County;  J.  A.  Mat- 
tliews,  Judge. 

Action  l^  Joseph  H.  Freeman  against  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal  from  it  and  an  order  deny- 
ing their  motion  for  a  new  trial.     Affirmed. 

Messrs.  Shelton  &  Furman,  Mr.  A.  J.  Verheyen  and  Mr.  L. 
D.  Glenn,  for  Appellantfl,  submitted  a  brief ;  Mr.  Fred.  J.  Fur- 
man argued  the  cause  orally. 

Messrs.  Purcell  dk  Horshy  and  Messrs.  Jones  d;  Jones,  for 
Respondent,  submitted  a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  respondent,  plaintiff  below,  brought  this  action  to  re- 
cover for  personal  injuries  alleged  to  have  been  suffered  by 
him  while  a  passenger  on  one  of  the  trains  of  the  appellant 
railway  company  in  consequence  of  the  derailment  thereof. 
The  questions  presented  are  whether  negligence  on  the  part  of 
appellants  was  shown;  whether  such  negligence  was  the  proxi- 
mate cause  of  the  injuries  complained  of;  whether  the  damages 
awarded  are  excessive;  whether  the  verdict  is  contrary  to  law; 
and  whether  errors  of  law  prejudicial  to  the  appellants  were 
committed  at  the  trial. 

1.  It  is  not  disputed  that  the  respondent  was  a  passenger 
[1]     for  hire,  and  that  the  car  in  which  he  rode  was  derailed. 
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This  raises  a  presumption  of  negli^nce.  {Eoskins  t.  Nortliem 
Pac,  Ry.  Co.,  39  Mont.  394,  102  Pac.  988 ;  Pierce  v.  Qreai  FaUs 
A  C.  By.  Co.,  22  Mont.  445,  56  Pac.  867.)  If  the  evidence 
presented  by  appellants  tended  to  show  the  contrary,  its  utmost 
effect  was  to  raise  a  question  for  the  jury.  (Bev.  Codes,  sec. 
8028,  subd.  2;  3  Thompson  on  Negligence,  sec.  2773.)  Some 
contention  is  made  that  the  presumption  of  negligence  arising 
from  the  derailment  is  not  available  to  respondent,  because  he 
presented  evidence  tending  to  show  the  cause  of  the  derailment. 
[2]  The  record  does  not  show  that  the  cause  of  the  derailment 
was  established.  Hence  the  respondent  was  not,  either  as  a 
matter  of  pleading  {Hoskins  v.  Northern  Pac.  By.  Co.,  supra) 
or  as  a  matter  of  proof  (Cassady  v.  Old  Colony  St  By.,  184 
Mass.  156,  63  L.  B.  A.  285,  68  N.  E.  10),  deprived  of  the  benefit 
of  the  presumption. 

2.  The  derailment  occurred  on  June  30,  1913,  at  Harlowton. 
[3]  The  injuries  imputed  to  it  by  the  complaint  are  that  the 
respondent  was  bruised,  shocked  and  wounded;  that  his  right 
arm  and  right  ankle  were  bruised  and  broken;  that  other  in- 
juries theretofore  sustained  by  him  and  from  which  he  was 
then  recovering  were  greatly  aggravated;  that  his  injuries  are 
permanent ;  and  that,  because  of  them,  he  has  sustained  great "^ 
bodily  and  mental  suffering,  and  is  incapacitated  for  business.  I 
The  evidence  produced  in  his  behalf  tends  to  show  these  facts: 
He  is  a  rancher,  and  at  the  time  in  question  was  fifty-two  years 
old.  On  the  preceding  16th  of  May  he  met  with  an  accident 
which  resulted  in  the  breaking  of  his  right  arm  above  the 
elbow,  and  a  ''Pott's  fracture"  of  the  right  ankle.  For  these 
he  sought  and  received  such  medical  treatment  that  at  the  time 
of  the  derailment  he  was  in  a  fair  way  to  complete  recovery; 
his  arm  and  ankle  giving  him  no  trouble.  In  the  derailment 
he  was  thrown  bodily  against  the  side  of  the  car,  striking 
against  his  right  elbow,  and  thereafter  his  elbow  was  found  to 
be  sore  and  discolored,  his  arm  hurt,  his  ankle  sprained,  his 
)iead  bruised;  he  suffered  loss  of  sleep  and  much  pain  from 
both  ankle  and  arm,  and  two  or  three  weeks  later  began  to  lose 
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control  of  his  wrist  and  hand.    This  loss  of  control  has  since 
become  total,  showing  an  affection  of  the  nerve  which  supplies 
the  muscles  of  the  forearm,  wrist  and  hand,  creating  a  form 
of   paralysis   known   to   the   surgeons  aa  '^ wrist-drop."    The 
oourse  of  this  nerve  leads  close  to  the  elbow,  and  the  condition 
of  wrist-drop  could  have  resulted,  and  it  is  reasonably  probable 
that  it  did  result,  from  the  impact  of  the  arm  against  the  side 
of  the  car  as  stated  above.    A  surgical  examination  of  the  re-\ 
spondent  in  jQcl^^bfiT,  1913,  disclosed  that  the  nerve  in  question) 
had  become  imbedded  in  a  caUous  surrounding  the  point  of  the  \ 
old  fracture.    No  such  condition  was  indicated  in  the  middle  of 
June,  and  was  not  probable  as  matters  then  stood.    It  could 
have  been  caused  by  excessive  motion  or  too  early  use  of  the  \ 
arm,  but  there  is  nothing  to  show  that  such  was,  or  probably  4 
was,  the  cause.    At  the  October  examination  the  surgeon  diiP 
sected  the  nerve  from  the  callous,  the  purpose  being  to  allow  \ 
the  nerve  to  regenerate  if  it  would,  but  the  wrist-drop  remainsj 
and  will  remain  unless  something  further  is  done.    We  think 
this  shows  a  causal  connection  between  the  derailment  and  the 
wrist-drop,  as  well  as  the  minor  injuries  complained  of,  and 
[4]    to  establish  liability  for  the  damages  appropriate  thereto. 
True,  the  evidence  does  not  absolutely  exclude  the  possibility 
of  any  other  cause  of  the  wrist-drop ;  but  courts  cannot  attain 
to  scientific  demonstration,  and  the  rule  of  absolute  exclusion 
prevailing  in  criminal  cases  does  not  apply  to  civil  actions.    ^'It 
is  sufficient  to  make  out  a  prima  facie  case  if  the  plaintiff  can 
show  that  the  injury  is  more  naturally  to  be  attributed  to  the 
negligence  alleged  than  to  any  other  cause."     (Andree  v.  Ana- 
conda  C.  Min.  Co.,  47  Mont.  554,  133  Pac.  1090.) 

3.  We  quite  agree  with  counsel  for  appellants  that,  if  we 
ignore  the  wrist-drop,  the  damages  awarded  would  be  grossly 
excessive.  But  the  wrist-drop  cannot  be  ignored,  for  it  means 
the  loss  of  the  right  hand;  unless  the  respondent  can  be  re- 
lieved, he  ia  worse  off  than  if  he  had  suffered  amputation. 
[5]    It  is  ai^ed  that  this  may  not  be. considered,  because  Dr. 
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Keistler  believes  that  an  operation  will  relieve  him.  So  Dr. 
Keistler  believed  in  October,  when  an  operation  was  performed 
for  that  purpose  without  result;  and  he  also  says:  ''An  opera- 
tion at  this  time  might  produce  complete  recovery,  and  it  might 
not."  In  any  case  the  operation  is  not  a  simple  one,  but  a 
**  major  operation^  one  that  involves  delicate  structures  and  the 
import  of  which  is  more  serious.''  We  recognize  the  rule  that . 
an  injured  person  must  use  ordinary  diligence  ^9  effect  a  cure  ' 
and  thus  to  minimize  the  damages  {Tiggermom.  v.  City  of  Butte, 
4A  Mont.  138,  119  Pac.  477 ;  Allen  v.  Bear  Creek  Coal  Co,,  43 
Mont.  269,  115  Pac.  673) ;  but  it  would  be  carrying  thds  rulei 
to  an  absurd  extreme  to  hold  that  a  man  who  has  submitted  to ; 
one  operation,  which  failed,  must  take  such  chances  with  his 
life  and  his  health  as  may  be  involved  in  a  second,  risking  failure 
in  that  as  well,  in  order  that  the  damages  caused  by  another's 
negligence  may  possibly  be  reduced.  (Watson  on  Damages, 
sec.  186 ;  Martin  v.  Pittslmrgh  Ry.  Co.,  238  Pa.  528,  48  L.  R.  A. 
(n.  s.)  115,  86  Atl.  299 ;  Blate  v.  Third  Ave.  Ry.  Co.,  44  App. 
Div.  163,  60  N.  Y.  Supp.  732;  McNamara  v.  Metropolitan  St. 
By.  Co.,  133  Mo.  App.  645,  114  S.  W.  50.)  So,  considering 
the  wrist<lrop  as  well  as  the  minor  injuries  sustained  by  the 
respondent,  taking  some  cognizance  of  the  pain  and  anguish 
necessarily  entailed  thereby,  and  noting  the  respondent's  ex- 
pectancy of  life  and  his  loss  of  earning  capacity,  in  connection 
with  the  cost  of  an  annuity  to  recoup  the  same,  we  cannot 
pronounce  the  award  so  excessive  as  to  shock  the  conscience; 
we  do  not  even  think  it  should  be  scaled.  {Lewis  v.  Northern 
Ptic.  Ry.  Co.,  36  Mont.  207,  92  Pac.  469 ;  White  v.  Chicago  etc. 
Ry.  Co.,  49  Mont.  419,  143  Pac.  561 ;  Mullery  v.  Great  Northern 
Ry.  Co.,  50  Mont.  408,  148  Pac.  323.) 

4.  It  is  suggested  that  the  verdict  is  contrary  to  the  court's 
instructions  numbered  6,  7,  12  and  13,  and  therefore  is  against 
law.  We  find  no  argument  specifically  directed  to  this  prop- 
osition, but  careful  consideration  of  it  fails  to  disclose  wherein 
raeh  eontrarielgr  exists. 
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5.  The  other  assignments  of  error  are  procedural,  and  none 
of  them,  in  our  opinion,  command  a  reversal  of  this  case. 
The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  HoUiOWAT 
concur. 


LEWIS  AND   CLARK  COUNTY,  Respondent,  v.  INDUS- 
TRIAL ACCIDENT  BOARD,  Appellant. 

(No.  3,783.) 
(Sabmitted  January  S,    1916.    Decided   January   27,   1916.) 

[155  Pac.  268.] 

Counties — Workmen's  Compensation  Act — Applicability — Con- 
stitution. 

Counties — Workmen's  Compensation  Act — Constitution — Sufficiency  of  Title. 

1.  Eeld,  that  the  Workmen's  Compensation  Act  (Chap.  96,  Iaws  1915) 
applies  to  counties  and  county  employees,  the  contention  that  its  titlo 
is  Insufficient  to  warrant  their  inclusion  in  the  body  of  the  measure, 
under  section  23,  Article  V,  of  the  Coiistitution,  being  untenable. 

Same — Constitution — Class  Legislation — Donations. 

2.  Eeld,  further,  that  the  Act  abore^  as  applied  to  county  employees,, 
is  neither  obnoxious  as  class  legblation,  nor  in  violation  of  the  con- 
stitutional prohibition  against  donations  to  individuals. 

Same — Taxation — "Public  Purpose" — Constitution. 

3.  The  question  whether  a  particular  purpose  for  which  taxes  may 
be  levied  and  collected  is  a  public  one,  under  section  11,  Article  XII, 
Constitution,  is  for  the  legislature  in  the  first  instance,  and  courts 
will  indulge  every  reasonable  presumption  in  favor  of  the  legblative 
decision  in  this  respect. 

Same. 

4.  Taxes  levied  to  provide  a  fund  to  be  devoted  to  the  relief  of 
injured  employees  of  a  county  which  is  subject  to  the  provisions  of 
the  Workmen's  Compensation  Act,  held  to  be  for  a  public  purpose, 
and  therefore  not  obnoxious  as  offending  against  the  provision  of 
section  11,  Article  XII,  of  the  Constitution. 

[As  to   which  is  "injury"   or  "personal  injury"   within  meaning 
of  Workmen's  Compensation  Act,  see  note  in  Aim.  Oas.  19150,  921.1 

On  the  question  of  constitutionality  of  statute  rendering  master  liable 
for  injury  to  servant  irrespective  of  negligence,  see  note  in  34  Ih  B.  A. 
(n.  1.)  162. 

And  as  to  the  constitutionality  of  the  workmen's  compensation  stat- 
ute, see  note  in  L.  B.  A.  1916A,  23. 
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Appeal  from  District  Court,  Letuis  and  Clark  County;  B.  Lee 
Word,  Judge* 

Pbocbedings  under  the  Workmen's  Compensation  Law  by 
Lewis  and  Clark  County  against  the  Industrial  Accident  Board. 
From  the  judgment  rendered,  the  board  appeals.    Affirmed. 

• 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  C.  S. 
Wagner,  Assistant  Attorney  Oeneral,  for  Appellant,  submitted 
H  brief;  Mr.  Wagner  argued  the  cause  orally. 

Mr.  A.  E.  McConneU  and  Mr,  Joseph  P.  Donnelly,  for  Respond- 
ent, submitted  a  brief;  Mr.  Donnelly  ai^ued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

This  appeal  presents  the  question:  Do  the  provisions  of  the 
Workmen's  Compensation  Law  (Chapter  96,  Laws  1915)  apply 
to  counties  and  county  employees?  The  trial  court  answered 
the  inquiry  in  the  affirmative^  and  the  Industrial  Accident 
Board  appealed. 

By  specific  legislative  declarations  contained  in  sections  3(e), 
^(^S)  Ai^d  6(i),  counties  and  county  employees  are  made 
subject  to  the  terms  of  the  Act,  but  it  is  the  contention  of 
[1]  counsel  for  appellant  that  those  provisions  are  to  be  dis- 
regarded as  without  force  or  validity,  because  the  title  to  the 
Act  is  not  sufficiently  comprehensive  to  warrant  their  inclusion 
in  the  body  of  the  measure. 

Section  23,  Article  V,  of  the  Constitution,  provides:  **No 
bill,  except  general  appropriation  bills,  and  bills  for  the  codifi- 
cation and  general  revision  of  the  laws,  shall  be  passed  con- 
taining more  than  one  subject  which  shall  be  clearly  expressed 
in  its  title;  but  if  any  subject  shall  be  embraced  in  any  Act 
which  shall  not  be  expressed  in  the  title,  such  Act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed." 
Beginning  with  Hotchkiss  v.  Marion,  12  Mont.  218,  29  Pac.  821, 
823,  and  continuing  down  to  Staie  ex  rel.  Cotter  v.  District 


8    Lewis  &  Claek  County  v.  Industrial  Acc.  Bd.  ,  [Dec.  T.  15 

Court,  49  Mont.  146,  140  Pac.  732,  this  court  has  repeatedly 
considered  and  defined  the  purposes  and  limitations  of  this 
section  of  the  Constitution,  and  they  need  not  be  restated  here. 
The  title  to  Chapter  96,  above,  is  as  follows:  *'An  Act  providing 
for  the  protection  and  safety  of  workmen  in  all  places  of  em- 
ployment and  for  the  inspection  and  regulation  of  places  of 
employment  in  all  inherently  hazardous  works  and  occupations ; 
providing  a  schedule  of  compensation  for  injury  to  or  death 
of  workmen  and  methods  of  paying  the  same,  and  prescribing 
the  liability  of  employers  who  do  not  elect  to  pay  such  compeir- 
sation;  establishing  the  industrial  accident  board,  defining  its 
powers  and  duties;  and  providing  for  a  review  of  its  awards." 
It  may  be  conceded  at  once  that  counties  and  county  employees 
are  not  included,  eo  nomine,  in  this  title;  and  we  agree  with 
counsel  that  general  legislation  is  intended  primarily  for  the 
subjects  and  not  for  the  sovereign,  and  that  the  rules  of  statu- 
tory construction  require  that  we  enter  upon  our  investigation 
of  the  meaning  and  purpose  of  a  legislative  enactment,  indul- 
ging the  presumption  that  the  lawmakers  intended  to  legislate 
upon  the  rights  and  affairs  of  individuals,  and  that  the  state 
or  the  public  will  not  be  deemed  to  be  within  the  purview  of 
such  enactment,  unless  expressly  named  or  included  by  fair 
implication.  In  their  brief,  counsel  for  appellant  say:  ** Theo- 
rize as  we  will,  Compensation  and  Employer's  Liability  Acts  are 
nothing  more  or  less  than  substitutes  for,  and  intended  to  sup.- 
plant,  the  recognized  unsatisfactory  and  ofttimes  disappointing 
and  uncertain  common-law  and  statutory  tort  remedies  which 
furnished  the  only  legal  haven  of  refuge  for  an  injured  em- 
ployee." At  the  time  Chapter  96  was  enacted  a  county  of 
this  state  was  not  liable  for  damages  to  its  injured  employee, 
and  therefore,  if  counsel  are  correct  in  their  analysis  of  the 
purpose  of  this  Act,  it  would  seem  to  be  a  justifiable  conclusion 
to  be  reached  by  anyone  entertaining  the  same  view  and  con- 
sidering the  title  of  this  Act  only,  that  it  was  never  intended 
to  subject  counties  or  county  employees  to  its  provisions.  But 
that  counsel  has  misconceived  the  object  and  purpose  of  the 
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Act  is  quite  patent  when  the  history  of  this  character  of  legis- 
lation is  considered. 

Liability  and  compensation  statutes  are  not  to  be  grouped 
together.  They  are  the  antipodes  of  labor  legislation,  having 
their  foundation  in  essentially  different  social  and  economic 
ideas. 

The  common  *  law  of  England  and  America  and  the  Civil 
Code  of  continental  Europe  furnished  but  a  single  remedy  for  a 
servant's  injury — an  action  for  damages  in  which  it  was  made 
to  appear  that  the  negligence  of  the  master  was  a  proximate 
cause  of  the  injury.  The  harshness  of  the  rule  was  emphasized 
when  there  was  ingrafted  on  it  the  defenses  of  contributory 
negligence  {Butierfield  v.  Forrester,  11  East,  60),  fellow- 
servant's  negligence  {Priestly  v.  Fowler,  3  Mees.  &  W.  1; 
Murray  v.  South  Carolina  R.  B.  Co.,  1  McMull.  (S.  C.)  385, 
36  Am.  Dec.  268),  and  assumption  of  risk  (Farwell  v.  Boston 
&  Worcester  B,  B.  Co.,  4  Met.  (Mass.)  49,  38  Am.  Dec.  339; 
Laning  v.  New  York  C.  B.  B.  Co.,  49  N.  Y.  521,  10  Am.  Rep. 
417).  With  the  increased  hazards  consequent  upon  the  use  of 
high  explosives,  complicated  and  dangerous  machinery,  and  the 
powerful  agencies  of  steam  and  electricity,  the  percentage  of 
injured  employees  having  justiciable  claims  rapidly  decreased, 
until  relief  was  sought  in  liability  statutes  which  modified  or 
eliminated  some  or  all  of  the  common-law  defenses.  But 
whether  the  remedy  was  sought  at  common  law  or  under  an 
employers'  liability  statute,  the  actionable  wrong  of  the  master, 
or  actionable  wrong  for  which  the  master  was  liable  under 
the  maxim  respondeat  superior,  was  the  gist  of  the  claim  for 
damages  and  the  basis  of  any  right  to  recover.  Experience 
demonstrated  that  more  than  one-half  of  all  industrial  injuries 
resulted  from  inevitable  accident  or  from  the  risks  of  the  busi- 
ness for  which  no  one  could  be  held  responsible;  that  neither 
the  common  law  nor  employers'  liability  statutes  furnished  any 
measure  of  relief  to  more  than  twelve  or  fifteen  per  cent  of 
the  injured,  and  that  further  appreciable  improvement  from 
the  modification  of  existing  laws  could  not  be  expected  so  long 
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as  the  element  of  negligence  was  the  foundation  of  legal  lia- 
bility. 

Workingmen's  Insurance  and  Compensation  Laws  are  the 
products  of  the  development  of  the  social  and  economic  idea 
that  the  industry  which  has  always  borne  the  burden  of  depre- 
ciation and  destruction  of  the  necessary  piachinery,  shall  also 
bear  the  burden  of  repairing  the  efficiency  of  the  human 
machines  without  which  the  industry  itself*  could  not  exist  The 
economic  loss  from  vocational  disease,  industrial  accident,  in- 
validity, old  age  and  unemployment  was  a  subject  of  serious 
inquiry  among  the  constituent  German  states  before  the  days 
of  the  empire,  but  the  credit  for  crystallizing  the  sentiment  into 
workable  laws  will  always  remain  with  Bismarck.  From  the 
enactment  of  the  sick  insurance  statute  in  Germany  in  1883, 
and  the  fundamental  law  in  1884,  the  idea  of  compensation 
based  only  upon  the  risks  of  the  business  and  the  impairment 
of  earning  efficiency  spread  to  other  Eliropean  states,  and  finally 
penetrated  to  this  country.  The  federal  govemmentj  thirty- 
one  states,  Alaska,  Hawaii  and  the  canal  zone  now  have  meas- 
ures for  the  relief  of  injured  workmen  patterned  after  the  Ger- 
man insurance  or  English  compensation  plan.  Each  system 
seeks  the  same  ultimate  end,  but  by  somewhat  different  means, 
and  ** workmen's  compensation*'  is  a  term  sufficiently  compre- 
hensive for  all  practical  purposes  to  include  both.  The  funda- 
mental difference  between  the  conception  of  liability  and  com- 
pensation is  found  in  the  presence  in  the  one,  and  the  absence 
from  the  other,  of  the  element  of  actionable  wrong.  The 
common-law  and  liability  statutes  furnished  an  uncertain  meas- 
ure of  relief  to  the  limited  number  of  workmen  who  could  trace 
their  injuries  proximately  to  the  master's  negligence.  Compen- 
sation laws  proceed  upon  the  theory  that  the  injured  working- 
man  is  entitled  to  pecuniary  relief  from  the  distress  caused  by 
his  injury,  as  a  matter  of  right,  unless  his  own  willful  act  is 
the  proximate  cause,  and  that  it  is  wholly  immaterial  whether 
the  injury  can  be  traced  to  the  negligence  of  the  master,  the 
negligence  of    the    injured    employee  or  a  fellow-servant,  or 
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whether  it  resnits  from  an  act  of  Qod,  the  public  enemy,  an 
tmavoidable  accident,  or  a  mere  hazard  of  the  business  which 
may  or  may  not  be  subject  to  more  exact  classification ;  that  his 
compensation  shall  be  certain,  limited  by  the  impairment  of  his 
earning  capacity,  proportioned  to  his  wages,  and  not  dependent 
upon  the  skill  or  eloquence  of  counsel  or  the  whim  or  caprice 
of  a  jury;  that  as  between  workmen  of  the  same  class  who 
suffer  like  injuries,  each  shall  receive  the  same  compensation, 
and  that,  too,  without  the  economic  waste  incident  to  protracted 
litigation  and  without  reference  to  the  fact  that  the  injury  to 
the  one  may  have  been  occasioned  by  the  negligence  of  the 
master,  and  to  the  other  by  reason  of  his  own  fault. 

Confronted  with  a  legislative  history  covering  more  than 
thirty  years  and  extending  to  practically  all  of  Europe,  to  many 
of  the  Europeaus  dependencies,  and  to  more  than  one-half  of 
the  United  States,  the  members  of  the  legislative  assembly  of 
1915  must  be  credited  with  an  understanding  of  compensation 
measures  as  they  were  generally  understood  at  that  time,  and 
with  an  intention  to  employ  terms  appropriate  to  such  measures 
as  they  were  generally  employed  under  like  circumstances.  In 
drafting  this  measure  and  formulating  a  title  for  it,  we  must 
assume  that  the  members  of  the  legislative  assembly  appreciated 
the  fact  that  they  were  departing  from  the  rule  of  liability  in 
favor  of  the  few,  to  establish  a  rule  of  compensation  for  injured 
workmen  generally — one  which  would  insure  relief  without 
reference  to  the  question  of  fault  and  altogether  irrespective 
of  whether,  under  existing  laws,  actions  for  damages  would  lie. 
They  therefore  employed  the  term  ** workmen"  in  the  title  to 
this  Act,  in  its  generic  sense  and  intended  thereby  to  include 
the  employees  of  a  county,  as  well  as  the  servants  of  individuals 
or  private  corporations  engaged  in  the  extrahazardous  occupa- 
tions enumerated  in  the  Act.  Since  the  title  selected  ''fairly 
indicates  the  general  subject  of  the  Act,  is  comprehensive  enough 
in  its  scope  reasonably  to  cover  all  the  provisions  thereof,  and 
is  not  calculated  to  mislead  either  the  legislature  or  the  public," 
it  most  be  held  to  be  sufficient  to  meet  the  requirements  of  the 
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Constitution  above.  (Evers  v.  Hudson,  36  Mont.  135,  92  Pac. 
462.)  For  the  history  of  industrial  insurance  and  workmen's 
compensation  legislation,  reference  may  be  had  to  24th  Annual 
Report  of  U.  S.  Commissioner  of  Labor  1909,  and  to  Boyd 'a 
Workmen's  Compensation. 

We  are  unable  to  appreciate  much  of  counsel's  argument  in 
[2]  support  of  the  contention  that  this  statute  is  open  -to  the 
objection  that  it  is  obnoxious  class  legislation.  In  the  absence 
of  any  restriction  in  the  Constitution,  the  legislature  was  free 
to  establish  a  measure  of  duty  owing  to  a  public  employee  dif- 
ferent from  that  owing  to  a  citizen  who  is  not  in  the  public 
service,  and  it  cannot  be  contended  that  a  classification  of  work- 
men based  upon  the  risks  of  their  employment  is  either  arbi- 
trary or  unreasonable.  If  the  compensation  to  be  paid  to  an 
employee  injured  in  the  service  of  the  county  is  to  be  treated 
as  charity  under  an  assumed  name,  then  it  might  be  conceded 
that  this  measure  conflicts  with  the  provisions  of  section  1, 
Article  XIII,  of  the  Constitution ;  but  that  is  not  the  conception 
of  compensation  statutes. 

A  county  subject  to  the  provisions  of  this  Act  will,  of  neces- 
sity, be  compelled  to  levy  taxes  to  meet  the  assessments  made 
[3]  upon  it  under  section  40,  and  this  cannot  be  done  unless 
the  purpose  to  which  the  money  so  raised  is  to  be  devoted  is  a 
public  purpose.  Section  11,  Article  XII,  of  the  Constitution, 
provides:  ** Taxes  shall  be  levied  and  collected  by  general  laws 
[4]  and  for  public  purposes  only. ' '  Whether  a  particular  pur- 
pose is  ** public,"  as  that  term  is  employed  above,  is  not  always 
easy  of  solution.  The  power  of  taxation  is  a  legislative  preroga- 
tive, and  therefore  the  determination  of  the  question  whether  a 
particular  purpose  is  or  is  not  one  which  so  intimately  concerns 
the  public  as  to  render  taxation  permissible  is  for  the  legislature 
in  the  first  instance.  (37  Cyc.  720;  State  v.  Nelson  County, 
1  N.  D.  88,  26  Am.  St.  Rep.  609,  8  L.  R.  A.  283,  45  N.  W.  33 ; 
1  Cooley  on  Taxation,  182.)  The  general  rule  of  constitutional 
law  that  courts  will  indulge  everj*-  reasonable  presumption  in 
favor  of  legislation  is  applicable  with  peculiar  force  to  the  case 
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of  a  legidatiTe  decision  npon  the  purpose  for  wMcli  a  tax  may 
be  laid.  (1  Gooley  on  Taxation,  185.)  In  sections  3(e)  and 
^iSfS)  of  this  Act  the  legislature  has  determined  that  the  money 
to  be  contributed  by  a  county  to  the  fund  for  the  relief  of 
its  injured  employees  is  to  be  devoted  to  a  public  purpose — an 
ordinary  and  necessary  county  expense.  In  Cunningham  ▼. 
Northwestern  Imp.  Co.,  44  Mont.  180, 119  Pac.  554,  we  held  that 
a  statute  which  in  effect  levied  a  tax  upon  the  coal  mining  in- 
dustry to  provide  an  insurance  fund  for  injured  miners  was  a 
valid  exercise  of  the  taxing  power,  and  that  the  purpose  sought 
to  be  subserved  was  a  public  purpose,  within  the  meaning  of 
section  11  above.  It  is  imnecessary  to  again  review  the  author- 
ities which  support  that  conclusion.  We  are  satisfied  with  its 
correctness,  and  that  the  determination  of  the  question  in  that 
case  is  decisive  of  it  in  this. 
The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Mb.  Chief  Justicb  Br^intly  and  Mb.  Justiob  SAmncB  concur. 


PETEBSON,  Bbspondent,  v.  CITY  OP  BUTTE,  Appkllant. 

(No.  3,588.) 
(Submitted  January  8,  1916.    Decided  January  27,  1916.) 

[155  Pac.  265.] 

Bes  Judicata — Judgment  on  Merits — Failure  to  Appeal — Effect. 

1.  A  judgment,  in  an  action  for  damages  caused  to  plaintiff's  prop- 
erty by  a  change  in  a  street  grade,  which  recited  that,  as  shown  by 
the  evidence,  it  was  barred  by  subdivision  3  of  section  6447,  Revised 
Codes,  being  upon  the  merits,  was  conclusive  on  that  point,  and  in 
the  absence  of  a  timely  appeal,  became  final,  and  constituted  a  bar 
to  another  action  on  the  same  cause. 

Appeal   from  District  Court,  Silver  Bow  County;   Michael 
Donlan,  Judge. 
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Action  by  John  Peterson  against  the  City  of  Butte.  Judg- 
ment for  plaintiff.  Defendant  appeals  from  it  and  an  order 
denying  it  a  new  trial.  Beversed  and  remanded,  with  directions 
to  dismiss. 

Messrs.  Alexander  Mackel,  Wm.  F.  Davis  and  N*  A.  Botering, 
for  Appellant,  submitted  a  brief;  Messrs.  Davis  and  Boteri/ng 
argued  the  cause  orally. 

Messrs.  Nolan  df  Donovan,  for  Bespondent,  submitted  a  brief. 

MB.  CHIEF  JUSTICE  BBANTLY  deUvered  the  opinion  of 
the  court. 

The  plaintiff  having  recovered  a  judgment  for  damages  alleged 
to  have  been  caused  by  the  defendant  by  a  change  of  the  grade 
of  its  streets  adjacent  to  and  in  front  of  plaintiff's  property, 
the  defendant  has  appealed  from  the  judgment  and  an  order 
denying  its  motion  for  a  new  trial. 

This  controversy  was  heretofore  before  this  court  in  another 
case  under  the  same  title,  on  appeal  from  a  judgment  rendered 
on  the  pleadings  in  favor  of  the  defendant.  The  decision  is 
reported  in  44  Mont.  129,  120  Pac.  231.  Reference  is  made  to 
that  case  for  a  statement  of  facts  showing  the  character  of  the 
controversy.  The  present  action  was  commenced  on  January 
19,  1912.  Its  general  demurrer  to  the  complaint  having  been 
overruled,  the  defendant  interposed  the  defenses  (1)  that  plain- 
tiff's cause  of  action  is  barred  by  subdivision  3  of  section  6447, 
and  subdivision  2  of  section  6449  of  the  Revised  Codes;  (2)  that 
in  an  action  heretofore  brought  by  plaintiff  against  the  defend- 
ant upon  the  same  cause  of  action,  said  action  being  designated 
in  the  district  court  as  cause  A2026,  a  final  judgment  was  ren- 
dered for  the  defendant  on  the  merits ;  that  this  judgment  has 
never  been  reversed,  modified,  or  set  aside;  that  it  is  now  in 
full  force  and  is  res  judicata  as  to  the  cause  of  action  herein. 
In  his  reply,  plaintiff  by  denials  and  counter  averment  joined 
issue  upon  these  allegations,  except  so  far  as  they  relate  to  the 
identity  of  the  cause  of  action  and  the  parties.    The  cause  was 
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tried  to  the  court  without  a  jury.  It  found  that  the  judgment 
in  oause  A2026  had  not  been  rendered  on  the  merits,  and  deter- 
mined that  plaintiff's  right  to  recover  in  this  action  was  not 
concluded  by  it. 

In  their  brief  counsel  discuss  many  questions  relating  to 
errors  and  irregularities  in  the  proceedings  during  the  trial. 
As  we  view  the  case,  it  is  not  necessary  to  determine  any  of 
[1]  these.  The  vital  question  presented  is  whether  the  judg- 
ment in  cause  A2026  was  upon  the  merits,  and  as  such  pre- 
cludes recovery  in  this  action.  That  it  does  is  clear,  as  we  shall 
briefly  demonstrate. 

The  record  discloses  that  the  trial  of  cause  A2026,  after  plain- 
tiff and  defendant  had,  respectivdy,  concluded  the  introduction 
of  evidence,  the  defendant  moved  the  court  to  direct  a  verdict 
in  its  favor  upon  the  ground,  among  others,  that  the  evidence 
disclosed  that  the  action  was  barred  by  the  provisions  of  sec- 
tions 6447  and  6449  of  the  Revised  Codes.  The  motion  was  sus- 
tained, expressly  on  the  ground  that  the  action  was  barred  by 
subdivision  3  of  section  6447,  and  the  jury  were  directed  to 
return  a  verdict  for  the  defendant.  This  was  done,  and  there- 
upon the  court  rendered  and  caused  to  be  entered  judgment 
for  the  defendant  for  costs.  All  this  appears  from  the  recitals 
in  the  judgment  itself.  The  conclusion  cannot  be  avoided  that 
the  court  was  of  the  opinion^  and  intended  to  declare,  and  did 
declare,  that  plaintiff's  cause  of  action  was  barred  by  the  pro- 
vision of  the  statute  made  the  basis  of  the  decision..  In  other 
words,  the  exact  question  determined  appears  upon  the  face  of 
the  judgment.  Therefore,  proprio  vigore,  it  became  conclusive 
upon  the  question  decided.  (Rev.  Codes,  sees.  7914,  7917.) 
It  is  not  of  avail  that  the  determination  was  for  any  reason 
erroneous.  If  such  was  the  case,  the  only  escape  for  plaintiff 
from  being  concluded  by  it  was  to  have  it  set  aside  on  appeal, 
or  by  other  appropriate  method.  {Peterson  v.  City  of  Butte, 
supra;  Dunseth  v.  Bu;tte  El,  By,  Co.,  41  Mont.  14,  21  Ann.  Cas, 
1258,  108  Pac.  567.)  This  was  not  done.  It  was  allowed  to 
stand,  and  has  long  since  become  finaL 
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Nothing  said  in  the  opinion  in  Peterson  v.  City  of  Butte  can 
aid  the  plaintiff  in  this  case.  The  jadgment  in  that  case  had 
been  rendered  on  the  pleadings.  It  was  determined  by  this 
court  on  the  appeal  that,  in  view  of  the  issues  presented  by 
the  pleadings,  the  judgment  should  have  been  one  in  abate- 
ment, and  not  one  on  the  merits,  for  the  reason  that  the  merits 
could  not  have  been  determined  in  cause  A2026,  except  upon 
a  hearing  of  evidence.  Now  it  appears  that  the  judgment  in 
A2026,  instead  of  being  a  judgment  in  abatement,  as  appeared 
from  the  pleadings  in  Peterson  v.  City  of  Butte,  was  in  fact  a 
judgment  on  the  merits. 

The  judgment  and  order  of  the  district  court  are  reversed 
and  the  cause  is  remanded,  with  directions  to  dismiss  the  action. 

Reversed  and  remanded. 

Ms.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


SHARKEY,  Respondent,  v.  CITY  OP  BUTTE,  Appellant. 

(No.  3,786.) 
(Submitted  January  10,  1916.     Decided  February  1,  1916.) 

[155  Pac.  266.] 

Cities  and  Toums — Annexation  of  Territory — Inclusion  of  Un- 
platted Ground — Illegal  Procedure — Direct  and  Collateral 
Attack — Injunction — Defective  Decree — Harmless  Error. 

Cities  and  Towns — Powers — When  to  be  Denied. 

1.  *-^^enever  there  is  a  fair  and  reasonable  doubt  of  the  existence 
of  a  power,  in  a  municipal  corporation,  either  expressly  conferred  or 
necessarily  implied,  to  do  a'  certain  thing,  the  doubt  must  be  resolved 
against  its  exercise. 

Same — Annexation  of  Territory — Inclusion  of  Unplatted  Ground. 

2.  Under  section  3214,  Revised  Codes,  a  city  may  not  extend  its 
boundaries  so  as  to  include  unplatted  ground. 

Same — Illegal  Procedure — Effect. 

3.  Proceedings  had  by  a  city  to  annex  territory,  a  portion  of  which 
was  unplatted,  contrary  to  statutory  provision  (Hev.  Codes^  sec.  3214), 
were  void  in  toto. 
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Same — Direct  and  Collateral  Attack. 

4.  Where  the  purpose  of  a  taxpayer's  action  was  to  have  proceedings 
looking  to  the  annexation  of  territory  to  a  city  declared  void  ab  initio 
and  the  city  enjoined  from  assuming  jurisdiction  over  the  persons  or 
property  situated  within  unplatted  territory  illegally  sought  to  be 
included,  the  attack  was  direct,  and  not  collateral. 

Same — Remedy — In  j  unction. 

5.  Injunction  held  to  be  a  remedy  available  to  one  whose  taxes  would 
be  increased  by  an  illegal  inclusion  of  his  property  within  the  limits 
of  a  city. 

Same — Resolution  of  Council — Untrue  Statement — EflPect. 

6.  The  recital  in  a  city  council's  resolution  that  territory  proposed 
to  be  annexed  to  the  city  was  contiguous  and  platted,  when  such  was 
not  the  fact,  could  not  inure  to  the  city's  benefit,  or  preclude  a  resi- 
dent of  the  territory  attempted  to  be  annexed,  from  any  available 
remedy  he  would  otherwise  have. 

Same — Defective  Decree — ^Harmless  Error. 

7.  Error  in  a  decree  perpetually  enjoining  a  city  from  assuming 
jurisdiction  over  territory  illegally  attempted  to  be  annexed,  without 
limiting  its  eifect  to  the  particular  proceeding  then  at  bar,  held  harm- 
less. 

[As  to  the  necessity   that  property   to   be   annexed   to   city  be 
adjacent  thereto,  see  note  in  Ann.  OaB.  1913D,  401.] 

Appeal  from  Districi  Court,  Silver  Bow  County;  JoTtn  B. 
McClernan,  Judge. 

Suit  by  John  Sharkey  against  the  City  of  Butte.  Judgment 
for  plaintiff;  motion  for  new  trial  denied,  and  the  defendant 
appeals.    Judgment  and  order  affirmed. 

Messrs.  J.  V.  Dwyer,  JoTin  A,  Cfroeneveld  and  N.  A.  Rotering, 
for  Appellant,  submitted  a  brief ;  Mr,  Rotering  argued  the  cause 
orally. 

The  proceeding  amounts  to  a  collateral  attack.  A  collateral 
attack  upon  the  city  council's  proceedings,  like  the  one  now 
before  the  court,  cannot  be  maintained.  Injunction  might,  per- 
haps, have  been  the  remedy  had  the  proceedings  notJIieen  con- 
summated, but  at  the  moment  the  proceedings  were  consum- 
mated, not  injunction,  but  qu^,  warranto,  was  the  remedy. 

*'The  validity  of  the  act  of  a  town  board  in  changing  the 

boundaries  of  a  town  cannot  be  attacked  in  a  collateral  pro* 

eeeding  under  Chapter  54,  Laws  of  Wisconsin,  1883.'*     {Schri- 

her  V.  Town  of  Langlade,  66  Wis.  616,  29  N.  W.  547,  554;  Powell 

sa  Hoiit.^a 
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V.  City  of  Soranion,  227  Pa.  604,  76  Atl.  505 ;  Kayser  v.  Trus- 
tees of  Bremen,  16  Mo.  88 ;  School  District  v.  Hodgin,  180  Mo. 
70,  79  S.  W.  148 ;  Gardiner  ^.  Benn,  81  Kan.  442,  905,  105  Pac. 
435;  Hatch  v.  Consumers'  Co.,  17  Idaho,  204,  40  L.  R.  A.  (n.  b.) 
263, 104  Pac.  670;  Mefert  v.  Broum,  132  Ky.  201, 116  S.  W.  779, 
1177.) 

We  believe  that  a  fair  construction  of  section  3214,  Revised 
Codes,  gives  the  city  council  authority  to  annex  portions  of 
unplatted  ground  together  with  platted  additions,  provided  the 
proposed  annexation  is  not  disapproved  by  a  majority  of  the 
resident  property  owners.  It  is  true  that  the  statute  provides 
that  maps  or  plats  of  the  ground  proposed  to  be  annexed  to 
a  city  must  be  on  file  in  the  office  of  the  county  clerk  and  re- 
corder of  the  county  in  which  the  ground  is  situated.  The 
plaintiff  in  his  complaint  alleges  that  no  maps  or  plats  of  cer- 
tain mining  claims  named  had  been  placed  on  file.  The  burden 
to  sustain  this  allegation  was  on  him.  This  burden  he  failed 
to  sustain,  for  nowhere  in  the  record,  either  by  evidence  or 
stipulation,  does  it  appear  that  the  owners  of  said  mining  claims 
or  unplatted  ground  had  failed  to  file  maps  with  the  county 
clerk  and  recorder.  (McQuillin  on  Municipal  Corporations, 
sec.  286;  Chandler  v.  Kokomo,  137  Ind.  295,  36  N.  B.  847.) 

Messrs.  Edwin  M.  Lamb  and  Oeorge  B.  Lesage,  for  Respond- 
ent, submitted  a  brief ;  Mr.  Lamb  argued  the  cause  orally. 

''Ordinances  annexing  or  detaching  territory  must  be  passed 
as  required  by  statute,  otherwise  the  proceedings  are  void. 
•  •  •  And  an  ordinance  annexing  territory,  part  of  which 
is  subdivided  into  lots  and  part  not  so  subdivided,  is  void 
in  toto  where  the  statute  provides  that  only  subdivided  terri- 
tory may  be  annexed  in  this  manner."  (28  Cyc.  200,  201; 
Strosser  v.  City  of  Ft.  Wayne,  100  Ind.  433 ;  Forsyth  v.  City 
of  Hammond,  142  Ind.  505,  30  L.  R.  A.  576,  40  N.  E.  267,  41 
N.  E.  950;  Chicago,  B.  &  R.  Co.  v.  City  of  Nebraska,  53  Neb. 
453,  73  N.  W.  952 ;  State  ex  rel.  Damon  v.  City  of  Wichita,  88 
Kan.  375,  128  Pac.  369;  Armstrong  v.  City  of  Topeka,  36  Kan. 
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432,  13  Pac.  843 ;  City  of  Topeka  v.  GUlett,  32  Kan.  431,  4  Pac. 
800;  Union  Pac.  By.  Co.  v.  City  of  Kansas,  42  Kan.  497,  22 
Pac.  633;  20  Am.  &  Bng.  Elicy.  of  Law,  2d  ed.,  p.  1153.) 

*'If  annexation  or  other  like  proceedings  are  absolutely  void 
as  for  want  of  jurisdiction  or  for  failure  to  comply  with  juris- 
dictional requirements  of  the  statute,  they  are  subject  to  col- 
lateral attack.'^  (28  Cyc.  213;  see,  also,  Forsyth  v.  City  of 
Hammond,  142  Ind.  505,  30  L.  R.  A.  576,  40  N.  E.  267,  41  N.  E. 
950 ;  City  of  Denver  v.  Covlelian,  20  Colo.  471,  27  L.  E.  A.  751, 
3&  Pac.  425.) 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  1913  the  city  of  Butte  undertook  to  extend  its  boundaries 
80  as  to  include  a  portion  of  the  southeast  quarter,  section  11, 
and  the  west  half  of  southwest  quarter,  section  12,  township  3 
north,  range  8  west.  One-half  of  this  area  was  platted  into 
lots  and  blocks,  while  the  remaining  portion  was  unplatted. 
At  the  instance  of  a  resident  freeholder  of  the  district,  the  trial 
court  held  the  city's  proceedings  void  and  enjoined  the  exer- 
cise of  any  municipal  authority  over  the  proposed  addition,  and 
the  city  appealed.  Two  questions  only  are  presented:  (1) 
May  a  city  of  this  state  extend  its  boundaries  so  as  to  include 
unplatted  ground f  (2)  Has  plaintiff  invoked  an  available 
remedy  1 

1.  It  is  the  rule  in  this  state  that  a  city  has  only  such  powers 
[1]  as  are  expressly  conferred  or  are  necessarily  implied 
(City  of  Helena  v.  Kent,  32  Mont.  279,  4  Ann.  Cas.  235,  80 
P&c.  258;  State  ex  rel.  Qvintin  v.  Edwards,  40  Mont.  287,  20 
Ann.  Cas.  239,  106  Pac.  695),  and  whenever  there  is  a  fair  and 
reasonable  doubt  of  the  existence  of  a  particular  power,  the 
doubt  will  be  resolved  against  the  municipality  and  the  exercise 
of  the  power  withheld.  {Davenport  v.  Kleinschmidt,  6  Mont. 
502, 13  Pac.  249 ;  Helena  etc.  By.  Co.  v.  City  of  Helena,  47  Mont. 
18,  130  Pac  446.)^ 
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The  only  warrant  for  the  authority  sought  to  be  ezerdsed  by 
[2]  the  city  in  this  instance  is  found  in  section  3214,  Revised 
Codes,  which  provides:  **That  any  tracts  or  parcels  of  land, 
which  have  been  or  may  hereafter  be,  platted  into  lots  or  blocks, 
streets  and  alleys,  and  the  map  or  plat  thereof  filed  in  the  office 
of  the  county  clerk  and  recorder  of  the  county  in  which  the 
same  is  situated,  and  shall  be  contiguous  to  any  incorporated 
dty  or  town,  may  be  embraced  within  the  corporate  limits 
thereof,  and  the  boundaries  of  such  city  or  town  extended  so 
as  to  include  the  same  in  the  following  manner:  When  in  thie 
judgment  of  any  city  or  town  council,  expressed  by  resolution 
duly  and  regularly  passed  and  adopted,  it  will  be  to  the  best 
interest  of  such  city  or  town,  and  the  inhabitants  thereof,  and  of 
the  inhabitants  of  any  contiguous  platted  tracts  or  parcels  of 
land,  as  aforesaid,  that  the  boundaries  of  such  city  or  town 
shall  be  extended,  so  as  to  include  the  same  within  the  corporate 
limits  thereof,  the  city  or  town  clerk  of  such  city  or  town  shall 
forthwith  cause  to  be  published  in  the  newspaper,  published 
nearest  such  platted  tracts  or  parcels  of  land,  at  least  once  a 
week  for  two  successive  weeks,  a  notice,''  etc. 

It  is  unnecessary  to  enter  upon  any  extended  discussion  of 
the  meaning  of  this  statute.  The  language  does  not  admit  of 
the  application  of  any  rules  of  construction  or  interpretation. 
In  terms  too  plain  to  admit  of  doubt,  it  declares  that  before 
any  territory  is  eligible  for  incorporation  in  a  city  by  the  ex- 
tension of  the  city's  boundaries  to  include  it,  such  territory 
must  be  (a)  platted  into  lots  or  blocks,  streets  and  alleys;  (b) 
a  map  or  plat  thereof  must  be  on  file  with  the  county  clerk  and 
recorder;  and  (c)  the  territory  must  be  contiguous  to  the  city's 
limits.  If  further  evidence  were  needed  that  we  have  accu- 
rately expressed  the  intention  of  the  legislature,  it  will  be  found 
in  the  history  of  the  statute  itself.  Section  3214  is  section  1 
of  an  Act  approved  February  21,  1905  (Laws  1905,  p.  62), 
entitled:  "An  Act  to  provide  for  the  extension  of  the  boundaries 
of  any  incorporated  city  or  town  so  as  to  embrace  and  include 
contiguous  platted  tracts  or  parcels  of  land^  and  repealing  sec- 
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tion  4726  of  the  Political  Code  of  Montana."  This  section  was 
intended  as  a  substitute  for  section  4726,  which  it  repeals  and 
which  provided  for  the  annexation  of  "abutting  and  contiguous 
territory/'  without  reference  to  whether  it  was  platted  or 
otherwise  adapted  to  city  or  town  purposes.  Some  of  the  dis- 
agreeable consequences  following  the  exercise  of  the  power 
apparently  conferred  by  that  section,  and  the  incorporation 
within  the  exterior  boundaries  of  a  city  of  ground  not  platted 
and  not  intended  for  use  as  other  property  within  the  city, 
were  illustrated  in  Farlin  v.  HUl,  27  Mont.  27,  69  Pac.  237. 
When  we  consider  that  the  legislature  which  substituted  section 
3214,  above,  fbr  section  4726,  acted  in  view  of  the  decision 
in  Farlin  v.  nUl  and  deliberately  changed  the  descriptive  lan- 
guage from  ''abutting  and  contiguous  territory"  to  ** contiguous 
platted  tracts  or  parcels  of  land,"  to  then  hold  that  it  was  still 
the  intention  to  permit  the  corporate  limits  of  a  city  or  town 
to  be  extended  so  as  to  include  unplatted  ground,  would  impeach 
the  intelligence  of  the  legislators  and  render  absolutely  mean- 
ingless the  language  they  employed.  The  first  question  must  be 
answered  in  the  negative. 

2.  The  proceedings  for  the  annexation  of  this  territory  were 
[8]  valid  or  void  in  toto.  Section  3214  provides  for  an  ex- 
pression of  approval  or  disapproval  by  the  resident  freeholders 
of  the  territory  sought  to  be  annexed,  and  such  expression  was 

■ 

had  in  this  instance;  but  the  opinion  was  obtained  upon  the 
proposition  to  include  all  of  the  property  mentioned  above  and 
not  merely  the  platted  portion.  Indeed,  it  does  not  appear  from 
the  city's  proceedings  that  the  platted  portion  is  even  con- 
tiguous to  the  city's  limits;  and  since  it  was  not  within  the 
power  of  the  city  to  include  the  entire  tract,  the  proceedings 
were  void  from  the  beginning.  This  is  in  harmony  with  the 
general  rule  as  expressed  in  28  Cyc.  201,  as  follows:  "An  or- 
dinance annexing  territory,  part  of  which  is  subdivided  into  lots 
and  part  not  so  subdivided,  is  void  in  toto  where  the  statute  pro- 
vides that  only  subdivided  territory  may  be  annexed  in  this 
manner." 
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In  the  resolution  adopted  by  the  city  conncil  the  property 
[4]  is  described  as  ''contiguous  platted  tracts  or  parcels  of 
land/'  and  it  is  urged  by  counsel  for  the  city  that  since  the 
proceedings  appear  to  be  regular  on  the  face,  they  are  not 
subject  to  collateral  attack.  For  the  purposes  of  this  appeal  we 
may  agree  with  counsel  to  that  extent,  but  we  do  not  agree 
with  them  that  in  the  present  suit  plaintiff  is  making  a  collateral 
attack.  The  complaint  recites  in  detail  all  the  proceedings 
before  the  city  council;  describes  the  territory  in  controversy 
as  it  was  described  in  the  resolution,  which  was  the  foundation 
for  the  city's  proceeding  (substitute  for  Council  Resolution 
No.  1011) ;  alleges  that  a  large  portion  of  the  territory  has 
never  been  platted  nor  any  map  or  plat  thereof  filed  with  the 
county  clerk  and  recorder  of  Silver  Bow  county,  and  that  more 
than  fifty  per  cent  of  the  resident  freeholders  of  the  territory 
expressed  their  disapproval  to  the  city  council.  The  prayer  is 
that  substitute  for  Council  Resolution  No.  1011  be  declared  to 
be  void,  that  the  property  of  plaintiff  and  others  similarly  situ- 
ated be  decreed  to  be  without  the  city  limits,  and  that  the  city 
be  enjoined  from  exercising  jurisdiction  over  the  persons  or 
property  within  the  territory  mentioned.  The  decree  follows 
substantially  this  prayer.  That  this  is  a  direct  and  not  a  col- 
lateral attack  upon  the  city's  proceedings  does  not  admit  of 
doubt.  {Jenkins  v.  CarroU,  42  Mont  302,  112  Pac.  1064;  23 
Cyc.  1062.) 

We  are  not  aware  of  any  statutory  remedy  conferred  upon 
[6]  the  resident  freeholder  who  objects  to  having  his  property 
included  within  the  city's  limits,  and  until  the  time  arrives 
for  final  action  by  the  city  council  he  is  not  in  a  position  to  com- 
plain, for  he  cannot  know  what  action  the  city  will  take  until 
it  has  examined  and  considered  the  expressions  of  approval  or 
disapproval  by  the  resident  freeholders  of  the  territory  affected, 
and  section  3214  above  contemplates  that  at  the  same  meeting 
at  which  such  expressions  are  submitted  for  the  council's  con- 
sideration, final  action  shall  be  taken.  So  that  unless  a  suit  in 
equity  to  have  the  proceeding  annulled  and  the  city  restrained 
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from  exercising  anthority  over  the  proposed  extension,  is  avail- 
able, the  objecting  freeholder  is  remediless.  It  may  be  that, 
as  a  matter  of  public  policy,  a  private  citizen  will  not  be  heard 
to  call  in  question  the  city's  proceedings  for  minor  irregular- 
ities or  informalities;  but  where  such  proceedings  are  void  db 
initio  for  want  of  jurisdiction  of  the  subject  matter,  as  here, 
equity  will  aflford  relief  to  the  property  owner  whose  taxes  would 
be  increased  if  his  property  were  included  within  the  city's 
limits.  (1  Spelling  on  Injunction  and  Other  Extraordinary 
Remedies,  sec,  719;  28  Cyc.  212,  213.)  Upon  principle,  the 
decision  in  BiJ^nuvrd  Realty  Co.  v.  City  of  Butte,  50  Mont.  159, 
145  Pac.  946,  is  decisive  of  this  question. 

The  recital  in  the  council  resolution  that  this  territory  was 
[6]  contiguous  and  platted,  when  such  was  not  the  fact,  can- 
not inure  to  the  city's  benefit  or  preclude  the  plaintiff  from  any 
available  remedy  he  would  otherwise  have.  (Forsythe  v.  City 
of  Hammand,  142  Ind.  505,  30  L.  B.  A.  576,  40  N.  B.  267,  41 
N.  B.  950.) 

The  second  question  must  be  answered  in  the  afiSrmative. 

The  decree  entered  by  the  trial  court  perpetually  enjoins  the 
[7]  city,  its  ofScers  and  agents  from  assuming  or  exercising 
jurisdiction  over  the  persons  or  property  within  this  territory. 
The  words,  "in  virtue  of  this  proceeding,"  or  their  equivalent, 
should  have  been  added ;  but  when  the  decree  is  construed  in  the 
light  of  the  pleadings,  as  it  must  be,  it  cannot  be  held  to  mean 
more  than  if  such  limiting  terms  had  been  employed.  The 
error  is  more  apparent  than  real,  and  harmless  in  any  event. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Affirmed. 

Mb.  Chuep  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 
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DUNNE,    AS   Guardian,    Rbspondbnt,   v.   TXJND    bt   al.. 

Appellants. 

(No.  3,552.) 
(Submitted  January  4,  1916.     Decided  February  7,  1916.) 

[155  Pac.  273.] 

Equity — Remedy  at  Law — Res  Judicata — Real  Property — Sales 
— Mortgages — Fraud — Judgtnents — AnmiJAfnent. 

Equity — ^Bemedy  at  Law — Failure  to  Pursue — Eflfect. 

1.  Where  the  owner  of  land  who  had  conveyed  it  with  an  agreement 
that  the  grantee  should  reconvey  to  him  upon  payment  of  a  debt 
owed  by  him  to  the  grantee,  permitted  his  default  to  be  entered  in 
an  action  by  the  grantee  to  have  the  agreement  to  reconvey  canceled 
because  of  the  failure  of  the  grantor  to  make  payment,  and  thereafter 
neither  he  nor  his  guardian,  subsequently  appointed,  asked  to  have 
the  default  set  aside,  the  decree  in  favor  of  plaintiff  became  final 
and  could  not  be  set  aside  except  for  fraud,  knowledge  of  which  was 
ascertained  after  the  time  had  expired  within  which  such  legal  reotedy 
might  have  been  invoked. 

Beal  Property — Sales — Contract  to  Reconvey — Mortgages. 

2.  The  owner  of  realty  may  sell  it  and  receive  back  an  agreement  for 
a  reconreyance  the  consideration  for  which  is  a  pre-existing  debt, 
without  establishing  the  relation  of  mortgagor  and  mortgagee,  the 
effect  of  the  transaction — as  to  whether  it  constitutes  a  sale  or  a 
mortgage — depending  upon  the  intention  of  the  parties  to  be  ascer- 
tained from  the  attendant  circumstances. 

Same — Decree — Annulment. 

3.  A  party  who,  having  ample  time  to  prepare  and  interpose  hia 
defense  that  an  ostensible  sale  of  realty  was  in  fact  intended  as  a 
mortgage,  omits  to  interpose  it,  cannot,  in  the  absence  of  fraud  by 
hia  opponent  by  which  he  was  deprived  of  his  day  in  court,  sul>se- 
quently  impeach  the  decree  on  the  ground  that  an  erroneous  conclusion 
was  reached. 

Same — Decree — Annulment — ^Fraud. 

4.  Suppression  of  the  truth  relating  to  the  circumstances  attending 
a  transfer  of  realty,  claimed  by  the  seller  to  have  been  intended  as 
a  mortgage  and  not  a  sale,  does  not  constitute  the  character  of  fraud 
for  which  equity  will  set  aside  a  decree;  the  fraud  in  respect  to  which 
such  relief  will  be  granted  must  have  been  perpetrated  by  the  adver- 
sary of  the  complaining  party  in  some  matter  collateral  to  the  issue 
tried,  by  which  he  was  prevented  from  having  a  full  hearing. 

[As  to  absolute  deed  in  form  intended  as  mortgage,  see  note  in 
129  Am.  St.  Bep.  1137.] 

On  the  question  of  jurisdiction  of  equity  to  cancel  instrument  not- 
withstanding remedy  at  law,  sec  note  in  5  L.  B.  A.  (n.  s.)  1048. 

As  to  right  to  foreclose  deed  intended  as  security  for  debt,  as  an 
equitable  mortgage,  see  note  in  22  L.  B.  A.  (n.  b.)  572. 

The  question  of  whether  a  deed  absolute  on  its  face  but  intended  as 
a  mortgiage  conveys  legal  title  is  discussed  in  a  note  in  11  L.  B.  A.  209. 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  J. 
Miller  Smith,  Judge. 

Suit  by  Orson  H.  Dunne,  an  incompetent,  by  Anna  L.  Dunne, 
his  guardian,  against  Ida  Yund  and  others.  From  a  decree 
in  favor  of  plaintiff,  defendants  appeal.  Reversed,  with  direc- 
tions to  dismiss  the  action. 

Messrs,  Jafnes  A.  Walsh  and  William  T.  Pigott,  for  Appellants, 
submitted  a  brief;  Mr.  Pigott  argued  the  cause  orally. 

The  doctrines  of  equity  jurisprudence  forbid  the  granting 
of  any  relief  because  the  statutory  legal  remedy  was  adequate. 
{Wilson  V.  Harris,  21  Mont.  374,  400,  54  Pac.  46;  VantiLburg 
V.  Black,  3  Mont.  459;  McCormick  v.  Huhbell,  4  Mont.  87,  5' 
Pac.  314;  Boer  v.  Higson,  26  Utah,  78,  72  Pac.  180;  Ede  v. 
Hazen,  61  Cal.  360;  Kloke  v.  Gardels,  52  Neb.  117,  71  N.  W. 
955 ;  Kitzman  v.  Minnesota  Thresher  Mfg.  Co.,  10  N.  D.  26,  84 
N.  W.  585.) 

The  judgment  in  the  case  of  Yund  v.  Dunne  is  a  complete 
bar  to  the  maintenance  of  this  suit.  (Reeder  v.  Reeder,  68  Or. 
163,  135  Pac.  176,  137  Pac.  191 ;  Lokowich  v.  City  of  Helma, 
46  Mont.  575,  129  Pac.  1063 ;  State  v.  District  Court,  34  Mont. 
258,  86  Pac.  798 ;  Dunseth  v.  Butte  &  El.  R.  Co.,  41  Mont.  14,  21 
Ann.  Gas.  1258,  108  Pac.  567 ;  Reich  v.  Cochran,  151  N.  Y.  122, 
56  Am.  St.  Rep.  607,  57  L.  R.  A.  805,  45  N.  E.  367 ;  Cromwell 
V.  Sac  County,  94  U.  S.  351,  24  L.  Ed.  195;  AUen  v.  Allen, 
159  Cal.  197,  113  Pac.  160;  Olson  v.  Title  Trust  Co,,  58 
Wash.  599,  109  Pac.  49 ;  Svisun  Lumber  Co,  v.  Fairfield  School 
District,  19  Cal.  App.  587,  127  Pac.  349 ;  Woolverton  v.  Baker, 
98  Cal.  628,  33  Pac.  731 ;  Quirk  v.  Rooney,  130  Cal.  505,  62  Pac. 
825;  Commissioners  of  Marion  County  v.  Welch,  40  Kan.  767, 
20  Pac.  484;  Mound  City  v.  Castleman,  187  Fed.  921,  110 
C.  C.  A.  55 ;  Jackson  v.  Lodge,  36  Cal.  28 ;  Dowell  v.  Applegate, 
152  U.  S.  327,  38  L.  Ed.  463,  14  Sup.  Ct.  Rep.  611.)  '*A 
thing  adjudged  makes  white,  black;  black,  white;  the  crooked, 
straight;  the  straight,  crooked."     (1  Bouv.   Inst.,  n.  840;  2 
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Bouv.  Law  Diet.  155.)  This  principle  is  as  wdl  settled  as  is 
the  principle  that  a  judgment  is  a  bar  to  another  action  be- 
tween the  same  parties  upon  the  same  cause  of  action.  (United 
States  V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93 ;  Pico  v.  Cofen, 
91  Cal.  129,  25  Am.  St.  Bep.  159,  13  L.  R.  A.  336,  25  Pac.  970, 

27  Pac,  537;  Heinrichsen  v.  Van  Winkle,  27  111.  334.) 

Mr.  Wellington  D.  Rankin,  for  Respondent,  submitted  a  brief 
and  argued  the  cause  orally. 

A  mortgage  can  be  foreclosed  only  by  a  judicial  foreclosure 
and  sale.  (First  Nat.  Bank  v.  Bell  Silver  &  Copper  M.  Co., 
8  Mont.  32,  19  Pac.  403 ;  Reynolds  v.  London  &  L.  Fire  Ins. 
Co.,  128  Cal.  16,  79  Am.  St.  Rep.  17,  60  Pac.  467 ;  McCaugJiey 
V.  McDuffie,  7  Cal.  Unrep.  175,  74  Pac.  751 ;  Byrne  v.  Hudson, 
127  Cal.  254,  59  Pac.  597;  McPherson  v.  Hay  ward,  81  Me.  329, 
17  Atl.  164.)  The  same  method  of  foreclosure  obtains  in  the 
case  of  an  absolute  deed  intended  as  security,  as  in  the  case  of 
a  mortgage  in  the  ordinary  form.  (McCaughey  v.  McDuffie, 
supra;  Grover  v.  Hawthorne,  62  Or.  77,  114  Pac.  472,  121  Pac. 
808 ;  Caro  v.  Wollenberg,  68  Or.  420,  136  Pac.  866 ;  Krauss  v. 
Potts,  38  Okl.  674,  135  Pac.  362.) 

The  mortgagor  may  redeem  at  any  time  before  his  right 
of  redemption  is  foreclosed.  (Sec.  5723,  Rev.  Codes.)  This 
section  has  been  so  construed  in  the  case  of  Chrogan  y.  VMey 
Trading  Co.,  30  Mont.  229,  236,  76  Pac.  211 ;  see,  also,  Balduff 
V.  Oriswold,  9  Okl.  438,  60  Pac.  223,  where  an  identical  section 
was  construed. 

A  mortgagee  cannot  maintain  a  suit  to  quiet  title  and 
thereby  foreclose  the  mortgage.  (Fields  v.  Cobbey,  22  Utah, 
415,  62  Pac.  1020;  Peninsular  Naval  Stores  Co.  v.  Cox,  57  Pla. 
505,  49  South.  191.)  By  implication  this  court  has  held  that 
a  mortgage  cannot  be  foreclosed  by  a  suit  to  quiet  title,  in  the 
case  of  Oibson  v.  Morris  State  Bank,  49  Mont.  60,  140  Pac.  76. 
It  appears  from  the  case  of  Fields  v.  Cobbey,  supra,  that  a  court 
in  a  suit  to  quiet  title  is  without  jurisdiction  to  foreclose  a  mort- 
gage.   The  court  in  the  case  of  Yund  y.  Dunne  did  not  have 
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jurisdiction  to  foreclose  the  mortgage  in  the  suit  to  quiet  title. 
The  court  in  that  action  was  in  possession  of  sufficient  facts 
from  the  record  to  know  that  the  transaction  on  its  face  was 
a  mortgage.  A  contract  of  reconveyance  made  at  the  same 
date  as  a  deed  is  a  circumstance  tending  to  show  that  the  trans- 
action was  a  mortgage;  the  general  criterion  being  the  existence 
or  nonexistence  of  a  continuing  debt.  (3  Pomeroy's  Equity 
Jurisprudence,  sec.  1195.)  A  similar  transaction  to  the  one 
at  bar  has  been  held  to  be  a  mortgage  upon  the  face  of  the 
papers  themselves  by  the  supreme  court  of  California  in  the 
case  of  Baker  v.  Firemen's  Fund  Ins.  Co.,  79  Cal.  34,  21  Pac. 
357. 

That  a  court  of  equity  may  at  any  time  set  aside  a  judgment 
entered  by  a  court  without  jurisdiction  is  well  established. 
{State  ex  rd.  Happel  v.  District  Court,  38  Mont.  166,  129  Am. 
St.  Rep.  636,  35  L.  R.  A.  (n.  s.)1098,  99  Pac.  291;  Smith  v. 
MorriU,  12  Colo.  App.  233,  55  Pac.  824;  Iowa  Savings  dk  Loan 
Assn.  V.  Chase,  118  Iowa,  51,  91  N.  W.  807 ;  Combs  v.  Seurell, 
22  Ky.  Law  Rep.  1026,  59  S.  W.  526.)  A  judgment  rendered 
by  a  court  without  jurisdiction  is  void,  and  cannot  form  the  basis 
of  a  plea  of  res  judicata.  {Quaker  Realty  Co.  v.  Maier-Watt 
Realty  Co.,  134  La.  1030,  64  South.  897.) 

A  court  of  equity  will  grant  relief  from  a  judgment  obtained 
through  fraud  or  concealment.  {Mosby  v.  CUsborn,  17  Utah, 
257,  54  Pac.  121;  Herbert  v.  Herbert,  49  N.  J.  Eq.  70,  22  Atl. 
789;  Schneider  v.  Lobingier,  82  Neb.  174,  117  N.  W.  473; 
Eunng  v.  Lamphere,  147  Mich.  659,  118  Am.  St.  Rep.  563,  111 
N.  W.  187.) 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

On  July  26,  1909,  Orson  H.  Dunne,  the  plaintiff,  was  the 
owner  of  1,279.65  acres  of  farm  land  situate  in  Lewis  and 
Clark  county.  He  was  indebted  to  Jacob  A.  Tund  in  the  sum 
of  $3,000.  On  that  date,  by  warranty  deed,  he  conveyed  all 
(}f  these  lands  to  Yund.    At  the  same  time  Yund  and  his  wife, 
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Ida,  entered  into  a  written  agreement  with  plaintiff  to  recon- 
vey  to  him  the  lands  upon  these  conditions:  That  he  would 
pay  to  them  at  the  expiration  of  three  years  the  sum  of  $3,000  j 
that  he  would  annually  pay  interest  on  this  sum  at  the  rate  of 
eight  per  cent  per  annum,  and  all  taxes,  assessments,  etc,  then 
due  or  to  become  due  during  the  existence  of  the  agreement. 
It  was  stipulated  that  if  plaintiff  failed  to  meet  any  of  the 
payments,  including  interest,  when  due,  Yund  and  his  wife,  if 
they  so  elected,  might  declare  the  whole  amount  of  indebtedness 
due,  and,  at  their  option,  forfeit  and  terminate  the  agreement 
by  giving  ninety  days'  notice  in  writing  of  their  intention  to  do 
so,  setting  forth  in  the  notice  the  amount  due  and  the  time  and 
place  when  and  where  payment  must  be  made.  The  giving  of 
notice  and  the  failure  of  plaintiff  to  meet  his  obligation  was 
declared  sufficient  to  terminate  the  agreement  and  release  Yund 
and  wife  from  all  obligations  under  it,  to  forfeit  all  right  of 
plaintiff  to  have  a  reconveyance  and  all  payments  theretofore 
made  by  him,  and  to  entitle  Yund  and  his  wife  to  enter  and 
take  passession.  Time  of  payment  was  made  an  essential  part 
of  the  agreement,  and  all  of  its  terms  were  made  obligatory 
upon  the  heirs,  administrators,  and  assigns  of  the  parties.  On 
March  28,  1910,  Yund  died  testate,  and  thereafter  his  estate 
was  distributed  under  the  terms  of  his  will  to  Ida,  his  sur- 
viving widow,  Walter  S.  Yund  and  Lauretta  V.  Yund,  his  chil- 
dren, all  of  whom  are  made  defendants.  On  June  15, 1912,  these 
defendants  brought  an  action  in  the  district  court  of  Lewis  and 
Clark  county  to  obtain  a  decree  directing  a  cancellation  of  the 
agreement,  on  the  ground  that  it  had  been  forfeited,  because 
plaintiff  had  failed  to  comply  with  its  terms,  and  awarding 
to  them  the  possession  of  the  lands.  On  September  12,  1912, 
plaintiff  having  failed  to  answer,  his  default  was  entered. 
Thereupon  these  defendants  submitted  their  evidence,  and  the 
court  rendered  and  caused  to  be  entered  a  decree  granting  the 
relief  demanded.  On  December  7,  1912,  these  defendants  by 
warranty  deed  conveyed  the  lands  to  defendants  Sieben  and 
Grimes.    On  February  26,  1913,  upon  the  petition  of  Anna  L. 
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Dunne  and  others,  filed  in  the  district  court  of  Lewis  and  Clark 
county,  the  plaintiff  was  adjudged  to  be  incompetent,  and  on 
March  1  Anna  L.  Dunne  was  appointed  and  qualified  as  guardian 
of  his  person  and  estate.  Thereupon  this  action  was  brought 
by  him,  through  his  guardian,  to  have  the  decree  of  September 
12,  1912,  annulled,  to  have  himself  decreed  to  be  the  owner 
of  the  land,  to  have  his  deed  to  Tund  and  his  wife  declared 
a  mortgage,  and  to  compel  Sieben  and  Grimes  to  make  convey- 
ance to  him  upon  his  payment  of  $3,000,  the  amount  of  the 
mortgage  debt,  together  with  interest,  taxes,  etc. 

Besides  narrating  a  history  of  events  as  above  set  forth,  the 
complaint  alleges,  in  substance,  the  following :  That  at  the  time 
the  transaction  occurred  between  the  plaintiff  and  Tund  and 
wife,  the  plaintiff  was  financially  embarrassed  and  needed 
money;  that  he  was  incompetent  and  unable  to  attend  to  his 
business  affairs  properly;  that  the  deed  to  Yund  was  intended 
as  a  mortgage  to  secure  the  payment  of  money  theretofore  and 
at  that  time  borrowed  from  Yund  to  the  amount  of  $3,000 ;  that 
these  facts  were  known  to  the  defendants  Yund  when  they 
brought  the  action  which  resulted  in  the  decree  of  September, 
1912,  as  well  as  to  Sieben  and  Grimes  when  they  accepted  their 
deed  from  their  codef endants ;  that  the  facts  showing  the  inten- 
tion of  Yund  and  wife  and  plaintiff  were  not  disclosed  to  the 
court;  that  the  purpose  of  defendants  Yund  in  bringing  the 
action  and  securing  the  decree  was  to  foreclose  plaintiff's  equity 
of  redemption,  and  thus  fraudulently  to  obtain  title  to  the 
lands  for  $3,000,  whereas  in  fact  they  were  worth  $17,000.  The 
defendants  deny  all  these  allegations,  and  allege  that  the  issues 
in  that  case  were  the  same  as  those  presented  herein,  and  that 
plaintiff  is  estopped  by  the  decree  from  asserting  any  claim  to 
the  lands. 

The  court  found  that  the  allegations  of  the  complaint  were 
true,  with  these  exceptions:  With  reference  to  the  allegations 
that  there  was  a  great  disparity  in  the  amount  of  indebtedness 
due  the  Yunds  and  the  value  of  the  lands,  that  the  plaintiff 
was  in  straitened  circumstances,  and  that  the  defendants  were 
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guilty  of  fraud,  it  made  no  findings.  It  found  that  plaintiff 
was  not  insane  or  incompetent  to  attend  to  business  either  when 
his  eonveyance  was  made  or  when  the  action  was  brought  in 
which  the  decree  was  rendered.  It  found  further  that,  when 
the  action  was  brought,  plaintiff  was  in  default  in  the  pay- 
ment of  interest  and  taxes,  and  that  notice  of  ninety  days 
had  been  given  to  plaintiff  by  the  Yunds  that  they  had  elected 
to  exercise  their  option  under  the  agreement,  and  that  unless  he 
made  payment  according  to  its  terms  they  would  declare  it  for- 
feited; that  plaintiff  was  personally  served  with  summons  in 
the  action ;  that,  though  he  did  not  formally  appear  therein,  the 
time  for  answering  was  extended  from  time  to  time  at  his  re- 
quest until  September  12,  when  the  decree  was  rendered  and 
entered ;  and  that  no  appeal  was  taken  therefrom,  nor  was  any 
application  for  a  new  trial  made  nor  any  proceeding  taken  to 
have  the  default  set  aside  and  the  decree  vacated.  Upon  these 
findings  it  rendered  a  decree  granting  the  relief  demanded. 
The  defendants  have  appealed.  The  appeal  is  submitted  on 
the  judgment-roll  alone.  The  contention  made  is  that  the  find- 
ings do  not  support  the  decree. 

The  district  judge  evidently  entertained  the  opinion  that, 
since  the  evidence  at  the  trial  disclosed  that  the  transaction  be- 
tween Tund  and  wife  and  plaintiff  constituted  a  mortgage,  the 
decree  of  September  12  was  void  because,  the  relation  of  mort- 
gagor and  mortgagee  having  once  been  established,  the  mort- 
gagor's right  of  redemption  could  not  be  taken  away  in  any 
other  manner  than  by  an  action  in  foreclosure  under  the  pro- 
visions of  the  statute.  (Eev.  Codes,  sec.  6861.)  That  this  is 
so  is  made  clear  by  his  omission  to  make  any  finding  with  refer- 
ence to  the  value  of  the  lands  or  the  financial  condition  of  plain- 
tiff or  upon  the  question  of  fraud,  and  also  by  the  following 
conclusion  of  law  which  is  made  the  basis  of  the  decree:  "That 
in  order  to  deprive  the  said  Orson  H.  Dunne  of  said  rights  as 
mortgagor  to  and  of  his  ownership  in  said  property,  foreclosure 
of  said  mortgage  would  be  and  is  necessary;  that  said  Orson 
H.  Dunne  owns  said  lands  subject  to  the  lien  of  said  mortgage 
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and  the  right  of  said  defendants  to  foreclose  the  same ;  *  *  * 
that  upon  foreclosure  said  Dunne  has  and  will  have  all  the  rights 
of  redemption  provided  by  law. ' '  ^ 

Upon  the  assumption  that  it  was  within  the  power  of  the 
court  to  render  the  decree  of  September,  1912,  in  the  action  as 
[1]  it  was  presented  to  it,  the  trial  court  was  without  power 
to  grant  relief  in  this  case.  When  the  action  was  brought,  plain- 
tiflF  was  competent.  He  was  personally  served  with  summons 
and  a  copy  of  the  complaint,  and  was  therefore  informed  of 
the  nature  of  the  claim  made  by  the  Yunds.  He  nevertheless 
permitted  his  default  to  be  entered  and  the  decree  to  be  ren- 
dered. It  does  not  appear  that  the  Yunds  did  any  act  to  prevent 
him  from  setting  up  the  defense  that  the  transaction  was  in- 
tended as  a  mortgage.  If  this  had  been  the  case,  or  the  default 
had  been  entered  through  his'  mistake,  inadvertence,  surprise 
or  excusable  neglect,  he  had  an  adequate  remedy  under  the 
statute  (Rev.  Codes,  sec.  6589)  which  he  could  have  invoked. 
Even  after  he  was  adjudged  incompetent,  his  guardian  could 
have  invoked  it  in  his  behalf.  Both  having  omitted  to  invoke 
it  and  no  excuse  for  the  omission  appearing,  the  decree,  though 
it  be  conceded  that  it  was  erroneous,  became  effective,  and  the 
court  could  not  entertain  an  action  to  set  it  aside,  except  for 
fraud,  knowledge  of  which  was  ascertained  by  plaintiff  or  his 
guardian  after  the  time  had  expired  within  which  the  legal 
remedy  might  have  been  invoked.  This  rule  is  founded  upon 
the  elementary  principle  that,  when  one  has  an  adequate  remedy 
at  law,  a  court  of  equity  has  no  jurisdiction  to  grant  him  relief. 
The  principle  is  recognized  by  th^  courts  generally.  (VantU- 
burg  V.  Black,  3  Mont.  459 ;  McGormick  v.  Hribbell,  4  Mont.  87, 
5  Pac.  314;  Wilson  v.  Harris,  21  Mont.  374,  54  Pac.  46;  Boer  v. 
Higson,  26  Utah,  78,  72  Pac.  180 ;  Ede  v.  Hazen,  61  Cal.  360 ; 
Kloke  V.  Gardels,  52  Neb.  117,  71  N.  W.  955 ;  Kitzman  v.  Minne- 
sota Thresher  Mfg.  Co.,  10  N.  D.  26,  84  N.  W.  585 ;  Wieland  v. 
ShiOock,  23  Minn.  227 ;  11  Ency.  PI.  &  Pr.  1187.)  These  author- 
ities are  all  based  upon  statutes  similar  to  section  6589,  supra, 
and,  upon  the  assumption  that  the  decree  in  question  is  valid, 
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are  conclusive  upon  plaintiff's  right  to  relief;  for  this  case  is 
one  in  which,  upon  the  facts  found,  the  plaintiff  had  an  adequate 
remedy  at  law  which  he  failed,  without  excuse,  to  avail  himself 
of  when  he  had  full  opportunity  to  do  so. 

It  remains  to  inquire  whether  the  decree  was  such  as  the  court 
[2]  might  have  rendered.  Counsel  for  plaintiff,  in  order  to 
sustain  the  decree  in  this  case,  invokes  the  principle  that,  when 
the  relation  of  mortgagor  and  mortgagee  has  once  been  estab- 
lished between  the  parties,  the  right  of  redemption  is  vested  in 
the  mortgagor  regardless  of  stipulations  of  the  parties  to  the 
contrary,  and  insists  that  the  court  was  without  jurisdiction 
to  render  the  decree  of  September,  1912.  In  support  of  his  con- 
tention, he  cites  section  5715  of  the  Revised  Codes,  which  de- 
clares: '*A11  contracts  for  the  forfeiture  of  property  subject  to 
a  lien,  in  satisfaction  of  the  obligation  secured  thereby,  and  all 
contracts  in  restraint  of  the  right  of  redemption  from  a  lien, 
are  void."  'He  also  relies  on  section  6861,  which  provides: 
**  There  is  but  one  action  for  the  recovery  of  debt,  or  the  enforce- 
ment of  any  right  secured  by  mortgage  upon  real  estate  or  per- 
sonal propeily,  which  action  must  be  in  accordance  with  the 
provisions  of  this  chapter,"  etc.  He  argues  that,  under  these 
provisions,  no  matter  what  form  an  action  may  assume,  if  in 
fact  the  relation  of  mortgagor  and  mortgagee  exists  between  the 
parties,  the  court  is  without  power  to  adjust  their  rights  except 
by  foreclosure  as  provided  in  section  6861,  and  that,  though 
these  rights  have  once  been  adjusted  by  decree,  the  decree  may 
be  avoided  by  an  independent  action,  even  though  it  was  ren- 
dered by  consent  or  because  the  court  rendering  it  did  not  know 
or  erroneously  concluded  that  the  relation  did  not  in  fact  exist. 
It  is  competent  for  one  person  to  sell  land  to  another  and  re- 
ceive an  agreement  for  a  reconveyance,  even  though  the  con- 
sideration for  the  sale  is  a  pre-existing  debt,  without  establish- 
ing the  relation  of  mortgagor  and  mortgagee.  In  many  cases, 
indeed  in  most  in  which  the  question  arises  whether  the  par- 
ticular transaction  discloses  this  relation,  the  fact  depends,  not 
upon  a  construction  of  the  writings  executed  at  the  time,  but 
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upon  the  intention  of  the  parties,  to  be  ascertained  from  the 
attendant  circumstances.  The  result  of  the  particular  trans- 
action, like  the  one  here,  will  be  held  to  be  a  sale  with  an  agree- 
ment to  reconvey,  or  to  establish  the  relation  of  mortgagor  and 
mortgagee,  according  as  the  proof  of  the  attendant  circum- 
stances tends  to  show  that  the  one  or  the  other  was  the  purpose 
of  the  parties.  (Oassert  v.  Bogk,  7  Mont.  585,  1  L.  B.  A.  240, 
19  Pac.  281 ;  Orogan  v.  Valley  Trading  Co.,  30  Mont.  229,  76 
Pac.  211 ;  Morrison  v.  Jones,  31  Mont.  154,  77  Pac.  507 ;  Murray. 
V.  Butte-Monitor  Tunnel  Co.,  41  Mont.  449,  110  Pac.  497,  112 
Pac.  1132.)  The  fact  that  the  court,  in  adjusting  the  rights 
[3]  of  the  parties,  reaches  an  erroneous  conclusion  that  there 
was  no  mortgage  when  in  truth  there  was  one,  in  no  wise  affects 
the  validity  of  the  result.  If  the  parties  have  been  accorded 
a  full  hearing  at  an  adversary  trial  or  the  opportunity  to  have 
such  a  hearing  has  been  afforded,  the  result  is  binding  on  both, 
and  neither  can  thereafter  impeach  it  on  the  ground  that  the 
court  reached  an  erroneous  conclusion.  The  action  resulting  in 
the  decree  of  September,  1912,  was  brought  upon  the  theory 
that  the  transaction  between  the  plaintiff  and  Yund  and  wife 
was  a  sale  with  an  agreement  to  reconvey.  The  complaint  stated 
a  cause  of  action  upon  that  theory..  Plaintiff,  being  then  com- 
petent, had  full  knowledge  of  the  fact  that  the  defendants  Yund 
were  making  this  claim.  Though  he  had  ample  time  to  pre- 
pare and  interpose  the  defense  that  he  was  a  mortgagor  of  the 
property  and  not  a  purchaser  under  the  agreement  to  reconvey, 
he  failed  to  interpose  it.  In  the  absence  of  fraud  by  the  Yunds 
or  some  act  on  their  part  by  which  he  was  deprived  of  his  day 
in  court,  the  decree  became  conclusive  against  him.  Under  the 
circumstances,  the  provisions  found  in  the  statutes  supra  were 
defensive  weapons  to  be  used  by  the  plaintiff,  at  his  option,  to 
protect  his  rights,  and  not  limitations  upon  the  power  of  the 
court  to  decide  the  case  as  it  was  presented.  His  neglect  to  use 
them  may  not  now  be  alleged  as  a  reason  why  the  result  should 
be  set  aside.  **  Every  person  is  bound  to  take  care  of  his  own 
rights,  and  to  vindicate  them  in  due  season,  and  in  proper  order. 

52  Mont. — 3 
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This  is  a  sound  and  salutary  principle  of  law.  Accordingly,  if 
a  defendant,  having  the  means  of  defense  in  his  power,  neglects 
to  use  them,  and  suffers  a  recovery  to  be  had  against  him  by 
a  competent  tribunal,  he  is  forever  precluded."  {Le  Ouen  v. 
Qoxtrverneur  &  Kemple,  1  Johns.  Cas.  (N.  Y.)  436,  1  Am.  Dec. 
121.)  The  rule  here  stated  is  found  embodied  in  the  Revised 
Codes,  in  sections  7914  and  7917,  and  has  many  times  been  rec- 
ognized and  applied  by  this  court.  {State  ex  rel.  Pool  v.  Dis- 
trict Court,  34  Mont.  258,  86  Pac.  798 ;  Dunseth  v.  Butte  El.  By. 
Co.,  41  Mont.  14,  21  Ann.  Cas.  1258,  108  Pac.  567 ;  Lokowich  v. 
City  of  Helena,  46  Mont.  575,  129  Pac.  1063 ;  Peterson  v.  City 
of  Butte,  cmte,  p.  13, 155  Pac.  265. 

It  does  not  aid  the  plaintiff,  if  it  be  conceded  that  the  Yunds 
[4]  failed  to  disclose  to  the  court,  either  in  their  complaint 
or  by  their  proof,  all  the  circumstances  attending  the  transac- 
tion between  plaintiff  and  Yund  and  wife.  Let  it  be  assumed 
that  the  defendants  Yund  purposely  suppressed  the  truth  relat- 
ing to  it.  This  did  not  constitute  the  character  of  fraud  against 
which  a  court  of  equity  will  grant  relief.  To  have  a  decree  set 
aside  for  fraud,  it  is  necessary  for  the  complaining  party  to 
allege  and  prove  fraudulent  acts  by  his  adversary  in  some  mat- 
ter collateral  to  the  issue  on  trial,  by  which  he  was  prevented 
from  having  a  hearing.  ''The  fraud  in  respect  to  which  relief 
will  be  granted  in  any  case  must  have  been  practiced  upon  the 
unsuccessful  party,  with  tlie  result  that  he  has  been  prevented 
from  fully  and  fairly  presenting  his  case  fur  consideration. 
In  short,  the  situation  in  the  case  must  have  been  such  that 
there  has  never  been  a  decision  in  a  real  contest  over  the  matter 
in  controversy."  (Kennedy  v.  Dickie,  34  Mont.  205,  85  Pac. 
982.)  In  other  words,  the  fraud  must  have  been  extrinsic  and 
collateral  to  the  matter  tried  in  the  former  action,  and  not  in  a 
matter  tried  upon  its  merits  and  upon  which  the  decision  was 
rendered.  That  the  offending  party  imposed  upon  the  court, 
that  he  procured  his  judgment  upon  a  forced  instrument  or  by 
the  use  of  perjured  testimony,  or  other  similar  fraud,  cannot 
avaiL     The  possibility  of  the  presence  of  this  character  of  fraud 
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is  always  to  be  anticipated,  and  each  party  must  be  prepared 
to  meet  and  expose  it  then  and  there.  If  he  fails  to  do  this,  he 
cannot  thereafter  question  the  validity  of  the  result.  (Ken- 
nedy V.  Dickie,  supra,  and  cases  cited.)  The  action  by  the  de- 
fendants Yund  necessarily  involved  the  right  to  have  the  agree- 
ment canceled  as  a  forfeited  contract  of  sale.  It  necessarily 
involved  plaintiff's  right  of  redemption.  This  left  the  case  open 
to  him  to  interpose  his  defenses.  By  remaining  silent  and  re- 
fraining from  making  use  of  them  he  impliedly  agreed  that  the 
daim  of  the  Yunds  was  proper,  and  he  cannot  now  be  heard 
to  assert  the  contrary. 

The  decree  is  reversed,  and  the  district  court  is  directed  to 
dismiss  the  action. 

Reversed,  unth  directions, 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


CUSTEE    CON.    MINES    CO.,    Respondent,    v.    CITY    OP 

HELENA  et  al..  Appellants. 

(No.  3,590.) 
(Submitted  January  8,  1916.    Decided  February  9,  1916.) 

[156  Pac.  1090.] 

Water  and  Water  Riglits — Deeds — Loss — Evidetice — Recorda- 
tion —  Presumptions  —  Yendor  and  Purchaser  —  Unrecorded 
Deedr-'J^otice — Appurtenances — Title  by  Prescription. 

Water  Bights — ^Deeds — Lo8» — Evidence — Sufficiency. 

1.  Evidence  in  a  water  right  suit  held  sufficient  to  show  the  convey- 
anee  of  the  right  by  deed  claimed  to  have  been  lost. 

Same — Beeordation  of  Deeds — Presumptions. 

2.  Under  section  4684,  Bevised  Codes,  making  any  unrecorded  convey- 
ance void  as  against  subsequent  purchasers  or  encumbrancers,  it  is 
presumed  that  the  holder  of  the  prior  recorded  title  acquired  the  en- 
tire estate,  unless  he  had,  or  was  chargeable  with,  notice. 

The  question  of  possession  of  vendee  under  unrecorded  deed  as  notice 
of  title  is  discussed  in  a  comprehensive  note  in  IS  L.  B.  A.  (n.  s.)  109. 
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Same — ^Vendor  and  Purchaser — Unrecorded  Deed — Constructive  Notice. 

3.  A  use  of  water  for  mill  and  smelter  purposes,  through  a  ditch  and 
pipe-line  which  were  prominent^  open  and  visible  to  any  person  passing 
along  the  ditch,  was  sufficient  to  put  a  purchaser  upon  notice;  th« 
burden  of  establishing  such  use  being  upon  the  claimant. 

Same — Constructive  Notice — ^Evidence — Sufficiency. 

4.  Evidence  held  insufficient  to  establish  constructive  notice  in  defend- 
ant city  of  an  unrecorded  grant  of  a  portion  of  a  water  right  made  prior 
to  its  purchase  of  the  entire  right  by  defendant. 

Same — ^Possession — Notice  of  Unrecorded  Grant. 

5.  Possession  of  real  property  or  a  water  right  which  will  amount  to 
notice  of  an  unrecorded  granf  thereof  mast  be  under  such  grant,  un- 
equivocal, inconsistent  with  the  title  of  the  apparent  owner  of  record, 
and  of  such  a  character  that  an  intending  purchaser  could,  by  making 
inquiry,  learn  of  the  unrecorded  grant. 

Same— Appurtenances — Deed — Burden  of  Proof. 

6.  In  order  that  a  deed  conveying  land  with  appurtenances  may  con- 
vey a  water  right,  such  right  must  have  been  appurtenant  to  the  land  at 
the  time  of  the  conveyance,  and  the  burden  of  showing  such  to  have  been 
the  fact  was  upon  the  grantee. 

Same — Appurtenances — Conveyances. 

7.  Where  a  water  right  was  not  granted  for  any  certain  purpose  or 
for  use  on  any  particular  land,  it  did  not  become  an  appurtenance  by 
the  terms  of  the  deed,  and  could  not  thereafter  be  conveyed  as  an  ap- 
purtenance unless  the  grantee  had  given  it  that  character  by  using  it 
with,  and  for  the  benefit  of,  the  land. 

Same — Appurtenances — Conveyance. 

8.  Evidence  held  insufficient  to  show  that  a  water  right  conveyed  by 
deed  was  thereafter  so  used  in  connection  with  certain  lands  as  to  be- 
come appurtenant  thereto  and  pass  by  mere  general  deed  of  the  land  and 
itb  appurtenances. 

Same — Title  by  Prescription — ^Evidence — Insufficiency. 

9.  Under  the  rule  that,  to  maintain  title  to  a  water  right  by  prescrip- 
tion, the  grantee  must  prove  that  for  ten  years  the  right  or  some  definite 
portion  thereof  was  in  his  possession  or  that  of  his  grantors,  and  that 
such  possession  was  open,  notorious,  exclusive  and  adverse  to  the  claim 
of  the  defendant  and  under  a  claim  of  right,  the  evidence  held  insuf- 
ficient to  support  such  a  title. 

Same — ^Who  may  not  Question  Bight  to  Lease. 

10.  One  not  asserting  any  interest  in  a  water  right  decreed  to  be 
owned  by  defendant  city,  was  in  no  position  to  question  tiie  right  of 
the  city  to  lease  it. 

[As  to  what  passes  as  an  appurtenance,  see  note  in  81  AnL  St.  Bep. 
766.] 

Appeal  from  District  Court,  Broadwater  County,  Fourteenth 
Judicial  District;  Roy  E.  Ayers,  Judge  of  the  Tenth  District, 
presiding. 

Action  by  the  Custer  Consolidated  Mines  Company  against 
the  City  of  Helena,  in  which  the  Spokane  Ranch  &  Water  Com- 
pany intervened.  Judgment  for  plaintiff  and  defendant  and 
intervener  appeal.    Reversed  and  remanded. 
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Messrs.  Walsh,  Nolan  dk  Scatton,  Mr.  JT.  8.  Hepner  and  Mr. 
Lincoln  WorMng,  for  Appellants,  submitted  a  brief;  Mr.  C.  B. 
Nolan  axguei  the  cause  orally. 

Mr.  R.  Lee  Word,  Messrs.  Hartman  &  Harfman  and  Mr.  James 
A.  Walsh,  for  Respondent,  submitted  a  brief;  Mr.  Walter  8. 
Hartman  argued  the  cause  orally. 

MB.  JUSTICE  SANNBB  delivered  the  opinion  of  the  court. 

The  subject  matter  of  this  suit  is  the  right  of  the  respondent 
to  the  use  and  enjoyment  of  50  inches  of  the  waters  of  Beaver 
creek,  Broadwater  county,  this  state,  as  of  date  October  1,  1865. 
It  was  found  and  decreed  by  the  district  court  that  the  respond- 
ent has  such  right  subject  to  certain  prior  rights  of  the  appel- 
lant city  of  Helena,  but  superior  to  certain  other  rights  of  said 
city  to  such  waters.  The  question  presented  upon  this  appeal 
is  whether  the  record  justifies  this  award  to  the  respondent. 

The  respondent  asserts  as  the  basis  of  its  claim  that  it  is 
now,  and  for  many  yeara  last  past  it  and  its  grantors  have  been, 
the  owners  and  in  possession  of  the  ''H.  &  H."  and  ''Custer" 
mines,  with  mill  sites  and  other  real  estate  situate  in  tbe  valley 
of  Beaver  creek,  for  which  water  is  needed  for  irrigation, 
domestic,  and  mining  purposes;  that  on  October  1,  1865,  the 
Murray  Placer  Mining  Company  made  due  appropriation  of 
1,000  inches  of  the  waters  of  said  Beaver  creek  for  placer  min- 
ing and  other  beneficial  purposes;  that  in  1881  said  appro- 
priators  were  desirous  of  crossing  the  lands  now  owned  by  the 
respondent,  with  a  ditch  known  as  the  Indian  creek  ditch,  for 
the  purpose  of  carrying  the  waters  so  appropriated  to  certain 
places  of  intended  use,  and  in  consideration  of  permission  so 
to  do  given  by  James  H.  Halford  and  George  W.  Cleveland, 
then  the  owners  of  said  premises,  sold  and  conveyed  to  such 
owners  '*a  perpetual  right  to  use  and  of  the  use  and  enjoyment 
of  50  inches  of  the  waters  of  said  Beaver  creek  so  appropriated 
as  aforesaid  and  to  be  conveyed  through  the  said  ditch  then  in 
course  of  construction";  that  the  ditch  was  constructed  and  used 


38        CusTBB  Con.  Mines  CJo.  v.  City  of  Helena.     [Dec.  T.  15 

for  the  purposes  intended,  and  from  it  Half ord  and  Cleveland 
took  and  used  the  50  inches  of  water  so  conveyedHo  them  *'foi 
irrigation  on  part  of  the  lands  aforesaid,  for  domestic  purposes, 
for  the  use  of  stock,  and  for  other  beneficial  purposes,"  so  that 
the  said  water  became  appurtenant  to  said  lands;  that  said 
lands  and  water  right  have  by  mesne  conveyances  become  vested 
in  respondent ;  that  since  1881  the  respondent  and  its  predeces- 
sors in  interest  have  continuously  used  said  50  inches  of  water 
for  irrigation,  stock,  domestic  and  other  useful  purposes,  which 
use  has  been  open,  notorious,  exclusive  and  adverse  as  against 
the  city  of  Helena  and  its  predecessors  in  interest  under  a  claim 
of  right. 

The  appellant  Spokane  Ranch  &  "Water  Company  is  merely 
a  lessee,  and  its  rights  are  entirely  bound  up  in  that  of  the  ap- 
pellant city  of  Helena.  The  latter  contests  the  award  to  the 
respondent  as  unjustified,  because:  (1)  There  is  not  suflScient 
proof  of  the  alleged  conveyance  to  Cleveland  and  Halford;  (2) 
if  such  conveyance  was  made,  it  was  never  recorded,  and  cannot 
prevail  over  the  claim  of  the  city  as  a  bona  fide  purchaser;  (3) 
if  such  conveyance  was  made,  there  is  not  sufficient  proof  to 
show  that  Cleveland  and  Halford  were  ever  divested  of  the  right 
so  conveyed;  (4)  neither  evidence  nor  finding  warrants  any 
claim  of  title  by  prescription. 

1.  It  is  conceded  in  the  pleadings  that  the  Indian  creek  ditch 
[1]  was  constructed  in  1881  by  persons  who  then  held  a  right 
as  of  October  1,  1865,  to  1,000  inches  of  the  waters  of  Beaver 
creek.  These  persons  are  alleged  in  the  complaint  to  be  the 
predecessors  in  interest  of  both  the  respondent  and  the  city, 
while  the  answer  admits  that  they  were  the  predecessors  in  in- 
terest of  the  city.  The  evidence  on  behalf  of  the  respondent 
tends  to  show  that  these  persons  were  John  Murray  and  Joseph 
McElroy,  calling  themselves  the  Murray  Placer  Mining  Com- 
pany; that  the  Indian  creek  ditch  crosses  the  lands  of  the 
respondent,  which  lands  were  in  1881  the  property  of  James 
Halford  and  George  W.  Cleveland;  that  Charles  S.  Muffly,  the 
respondent's  managing  ofScer  and  immediate  grantor,  saw  on 
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several  occasions-  among  the  archives  of  the  property — first  in 
1904 — ^a  deed  bearing  date  in  the  year  1881,  written  by  the  hand 
of  John  Shober,  of  Helena,  and  duly  acknowledged,  which  pur- 
ported to  be  executed  by  the  Murray  Placer  Mining  Company, 
John  Murray,  and  Joseph  McElroy,  and  to  **  grant,  bargain,  sell, 
and  convey"  to  James  H.  Halford  and  George  W.  Cleveland 
fifty  inches  of  water  out  of  the  Indian  creek  ditch  for  the  con- 
sideration of  $1  and  permission  given  by  Halford  and  Cleveland 
to  cross  the  lands  with  the  Indian  creek  ditch,  which  deed  was 
never  recorded,  was  abstracted  from  the  archives  of  the  prop- 
erty, and  cannot  be  found ;  that  in  1905  Walter  Larson  saw  in 
the  possession  of  Mr.  Muffly,  and  read,  a  deed  written  in  long- 
hand on  legal  cap  paper,  which  purported  to  convey  fifty  inches 
of  Beaver  creek  water  '*from  the  owners  of  the  Indian  creek 
ditch  to  the  owner  of  the  Custer  mine, ' '  signed  by  John  Murray 
and  another,  running  to  Cleveland  and  another;  that  in  1881 
John  Shober,  then  a  practicing  attorney  at  Helena,  drew  in 
longhand,  and  either  witnessed  or  took  the  acknowledgment  of, 
a  deed  executed  in  his  presence,  signed  by  John  Murray,  Joseph 
McElroy  and  perhaps  others,  as  grantors,  running  to  George 
W.  Cleveland,  James  Halford  and  perhaps  others  as  grantees, 
for  some  right  to  water  from  Beaver  creek,  in  consideration  of 
the  grantees  allowing  Murray  to  cross  their  lands  with  a  ditch 
which  he  was  then  constructing ;  that  at  some  time  within  eleven 
years  after  1881,  1882,  or  1883  Isaac  Harrington,  while  cleaning 
out  the  Indian  creek  ditch  saw  a  pipe  in  the  Indian  creek  ditch 
at  the  Custer  mines  property,  and,  on  reporting  that  fact  to 
Murray,  was  told  not  to  disturb  it,  as  Murray  had,  through  a 
deed  written  by  John  Shober,  granted  fifty  inches  to  the  Custer 
mine,  and  for  him  (Harrington)  to  always  respect  that  right. 
It  is  arguable,  of  course,  that  these  references  are  not  to  the 
same  instrument;  in  which  event  we  have  the  interesting  alter- 
native that  more  than  one  grant  of  the  character  claimed  is  sug- 
gested. We  think,  however,  that  the  rational  conclusion  is  that 
they  do  relate  to  one  transfer;  that  the  evidence,  taken  as  a 
whole,  meets  all  the  requirements  exacted  by  this  court  in  Capell 
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V.  Fagan,  30  Mont  507,  2  Ann.  Cas.  37,  77  Pac.  55,  and  that, 
if  accepted,  it  justified  the  finding  of  a  conveyance  such  as  the 
respondent  claims.  * 

2.  In  our  opinion,  the  pleadings  do  not  permit  a  question  that 
the  city  of  Helena,  by  purchase  in  March,  1901,  became  vested 
with  the  record  title  to  the  entire  1,000-inch  right  above  referred 
to,  and  out  of  which  the  unrecorded  grant  asserted  by  the 
respondent  is  carved.  The  conveyances  to  the  city  were  duly 
[2]  recorded,  and  at  the  time  of  such  purchase  and  recordation 
there  was  not  anything  of  record  (o  show  that  any  such  grant 
had  been  made.  Presumptively,  therefore,  the  city  acquired  the 
entire  right  (Rev.  Codes,  sec.  4684),  and  such  is  actually  the  case 
unless  the  city  had,  or  was  chargeable  with,  notice  of  that  grant 
(Rev.  Codes,  sec.  4687). 

There  is  no  claim  of  actual  notice  to  the  city  of  the  unrecorded 
grant  under  which  the  respondent  claims.  The  plea  is  that  the 
[3]  predecessors  of  the  respondent,  immediately  after  the 
grant  to  them  of  the  fifty-inch  right,  **  constructed  a  ditch  and 
pipe-line  tapping  said  Indian  creek  ditch,  by  means  of  which 
said  50  inches  of  water  were  diverted  from  said  ditch"  and  con- 
veyed to  the  lands,  mills  and  concentrators  now  owned  by  the 
respondent;  that  said  ditch  and  pipe-lines  *'were  prominent, 
open  and  visible  to  any  person  passing  along  or  in  view  of  said 
Indian  creek  ditch";  that  at  the  time  of  the  purchase  by  the 
city  such  possession  and  use  of  said  fifty  inches  of  water  was 
open,  notorious  and  visible,  and  the  city,  by  exercising  reason- 
able diligence,  could  have  learned  that  such  possession  and  use 
were  under  a  claim  of  right,  and  by  proper  inquiry  could  have 
ascertained  the  extent  and  nature  of  such  right.  The  sufiiciency 
of  this  is  contested  upon  grounds  of  both  law  and  fact.  As  to 
the  law,  it  is  vigorously  argued  that,  since  a  water  right  is  a 
mere  right  to  the  use  of  water  (Smith  v.  Denniff,  24  Mont.  27, 
81  Am.  St.  Rep.  408,  50  L.  R.  A.  741,  60  Pac.  398),  possession  of 
it  in  any  manner  capable  of  giving  notice  is  impossible.  If  this 
be  correct,  there  can  be  no  such  thing  as  title  to  a  water  right 
by  prescription,  since  such  title  must  be  founded  upon  a  posses- 
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sion  no  less  open  and  tangible  than  the  possession  here  pleaded ; 
yet  Buch  title  to  a  water  right  can  be  acquired.  (State  v.  Quan- 
tic,  37  Mont.  32,  94  Pac.  491 ;  Smith  v.  Duff,  39  Mont.  374,  133 
Am.  St.  Rep.  582,  102  Pac.  981;  FeatJierman  v.  Hennessy,  42 
Mont.  535, 113  Pac.  751.)  DiflScnlties  in  the  way  of  proof  there 
may  be,  but  it  seems  to  us  perfectly  clear  that  such  use  as  re- 
spondent pleads  ought  to  be  enough  to  put  a  purchaser  upon 
notice.  The  burden  to  establish  it  was,  however,  upon  the  re- 
spondent (HvU  V.  DieU,  21  Mont.  71,  52  Pac.  782 ;  Mullins  v. 
Suite  Hardware  Co.,  25  Mont.  525,  87  Am.  St.  Rep.  430,  65  Pac. 
1004;  Sheldon  v.  Poivell,  31  Mont.  249,  107  Am.  St.  Rep.  429, 
78  Pac.  491),  and  the  serious  question  is  whether  the  respond- 
ent has  successfully  carried  that  burden.  -What  the  precise  con- 
dition was  at  the  time  of  the  city's  purchase  in  1901  is  not  too 
[4]  clear.  Regarding  the  use  of  water  prior  to  that  time, 
Harrington  says,  in  effect,  that  at  some  time  within  eleven  years 
after  1881, 1882  or  1883  he  saw  a  pipe — ^length  and  diameter  not 
given — ^in  the  Indian  ereek  ditch  at  the  Custer  mines  property. 
Bonathan  deposes  that  from  April,  1890,  to  June,  1898,  the 
water  for  the  company  boarding-house  was  procured  in  the  sum- 
mer time  by  means  of  a  three-inch  pipe  syphoned  from  the  same 
ditch,  that  the  superintendent's  house  was  supplied  through  a 
syphon  and  his  lawn  and  garden — ^not  to  exceed  two  acres  in  all 
— were  irrigated  through  a  gate  in  the  ditch,  and  that  there  was 
another  pipe-line  from  the  ditch,  but  he  does  not  know  for  what 
it  was  used.  Duncan  testifies  that  during  a  portion  of  the  year 
from  August,  1894,  to  August,  1895,  when  suitable  water  was 
not  to  be  had  from  the  Iron  Age  gulch,  he  saw  water  pumped 
from  the  Indian  creek  ditch  through  a  pipe  the  intake  of  which 
was  two  inches,  for  the  boilers  and  compresser  at  the  Custer 
mine.  Gulker  claims  that  during  the  year  1897  to  1901  he  saw 
water  used  on  the  superintendent's  lawn,  on  Reis'  lawn  or  gar- 
den, on  Elramer's  garden,  in  the  stable,  and  in  Bonathan 's 
boarding-house  kitchen,  through  pipes.  Myers  asserts  that  in 
1899  he  often  crossed  the  Indian  creek  ditch  and  saw  water  used 
on  the  superintendent's  lawn  at  the  Custer  mine,  and  saw  pipe» 
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in  his  house.  Myles  testifies  that  he  saw  water  used  by  the  Cus- 
ter mines  people  every  year  after  1893  **on  lawn,  at  the  board- 
ing-house, and  things  of  that  kind,'*  such  use  being  by  means 
of  a  ditch  to  irrigate  about  one-half  an  acre,  and  three  or  four 
pipes  which  tapped  the  ditch  at  different  places  over  a  distance 
of  about  a  quarter  of  a  mile.  Slates  says  that  during  the 
period  from  1888  to  1904  he  saw  water  used  from  the  Indian 
creek  ditch  at  the  boarding-house  in  the  summer,  on  the  super- 
intendent's lawn,  at  Kramer's  house  and  garden  through  a 
three  or  four  inch  pipe,  by  Brewer  for  his  garden  also  through 
a  pipe,  by  Peter  Reis  for  his  lawn  and  small  giarden,  and  once 
through  a  pump  for  the  boilers.  Brewer's  garden  and  Reis' 
lawn  and  garden  were  not  on  the  respondent's  property  at  all; 
while  the  superintendent's  house  was  on  the  General  Sherman 
lode.  Assuming,  however,  that  these  uses  were  all  in  virtue  of 
some  relation  to  the  then  owner  of  the  respondent's  property 
and  were  in  full  blast  when  the  city  purchased  in  1901,  the  sum 
total  of  it  is  this:  An  inquirer  might  then  have  seen  that  by 
means  of  one  small  waterway  and  some  pipes  stuck  into  or  hung 
over  the  ditch,  water  had  been  diverted  for  the  irrigation  of  a 
lawn  or  two  and  a  small  garden  or  two,  and  for  supplying  a 
house  or  two,  and  perhaps  a  stable,  the  entire  quantity  thus 
diverted  being  nowhere  near  fifty  inches,  and  negligible  as  com- 
pared with  the  carrying  capacity  of  the  ditch.  What  further 
he  could  have  learned  by  pursuing  the  inquiry  is  not  disclosed. 
The  record  is  barren  of  any  intimation  that  he  would  or  might 
have  been  informed  of  the  claim  of  right,  to  say  nothing  of  the 
unrecorded  grant,  while  it  is  made  to  affirmatively  appear  from 
the  testimony  of  the  Clarks,  then  owner  and  superintendent,  re- 
spectively, of  the  respondent's  property,  that  the  use  in  question 
was  merely  from  convenience  without  knowledge  of  any  grant 
and  without  claim  of  any  right.  We  cannot  convince  ourselves 
that,  under  these  circumstances,  notice  of  the  unrecorded  grant 
is  chargeable  to  the  city.  (Rev.  Codes,  sees.  6229,  8073.)  Tho 
possession  of  real  property  which  will  amount  to  notice  of  an 
[6]     unrecorded  grant  thereof  must  be  under  such  grant,  must 
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be  unequivocal,  inconsistent  with  the  title  of  the  apparent  owner 
of  record,  and  of  such  a  character  that  an  intending  purchaser 
could,  by  following  up  the  inquiry,  learn  of  the  unrecorded 
grant.  (Brawn  v.  Volkening,  64  N.  Y.  76,  83 ;  Page  v.  Waring, 
76  N.  T.  463 ;  Crossen  v.  Oliver,  37  Or.  514,  61  Pac.  885 ;  Shel- 
don V.  Powell,  supra;  Mullins  v.  Butte  Hardware  Co,,  supra.) 

3.  Nowhere  in  respondent's  chain  of  title  from  Cleveland  and 
Half ord  is  there  any  mention  of  the  fifty-inch  water  right  granted 
them  by  the  unrecorded  deed  of  Murray  and  McElroy;  but  it 
[6]  is  the  claim  of  respondent  that  this  right  descended  to  it 
from  Cleveland  and  Halford,  by  mesne  conveyances,  in  virtue 
of  the  appurtenance  clause  contained  in  each  of  the  deeds.  For 
this  to  be  tenable,  the  water  right  must  have  been  appurtenant 
to  the  lands  at  the  time  they  were  conveyed  by  Cleveland  and 
Halford,  and  the  burden  of  showing  such  to  be  the  fact  was 
upon  the  respondent.  (Smith  v.  Denniff,  supra,)  The  deed 
from  Murray  and  McElroy  to  Cleveland  and  Halford  is  char- 
[7]  acterized  by  Mr.  MuflBy  as  an  absolute  one;  that  is,  as 
he  distinctly  says,  the  water  right  was  not  granted  for  any 
special  purpose  or  for  any  particular  lands.  This  being  so,  it 
was  not  an  appurtenance  by  the  terms  of  the  deed,  and  it  could 
not  be  conveyed  as  an  appurtenance  unless  Cleveland  and  Hal- 
ford gave  it  that  designation  and  character  by  using  it  with  and 
for  the  benefit  of  the  land.  (Rev.  Codes,  sec.  4429;  Tucker 
V.  Jones,  8  Mont.  225,  19  Pac.  571 ;  Sweetland  v.  Olsen,  11  Mont. 
27,  27  Pac.  339.)  This  the  evidence  before  us  fails  to  show. 
[8]  Cleveland  and  Halford  were  owners  in  severalty  of  two 
adjoining  quartz  lodes — Halford  of  the  General  Custer  from 
October,  1881,  to  November  20,  1888,  and  Cleveland  of  the  Aqua 
Prio  from  October,  1881,  to  March  5,  1889 — which  they  were 
working  through  a  common  shaft;  but  there  is  nothing  in  the 
record  to  indicate  that  the  fifty-inch  right  in  question,  or  any 
part  thereof,  was  ever  used  in  connection  with  these  mining 
operations,  or  was  ever  used  by  either  of  them  for  any  purpose 
save  as  might  be  inferred  from  the  statement  of  Harrington 
that  at  some  time  within  eleven  years  of  1881,  1882,  or  1883,  and 
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while  Cleveland  and  Half ord  were  working  the  Custer  mine,  he 
saw  a  pipe  in  the  Indian  creek  ditch  at  some  point  in  its  course 
across  the  mining  ground.  Counsel  for  respondent  on  page  39 
of  their  brief  concede  that  this  is  all,  and  assert  that  it  is 
enough ;  but,  when  we  consider  that  Harrington  tells  us  nothing 
about  the  pipe,  whether  it  was  of  a  character  and  so  placed 
as  to  be  useful  for  carrying  any  substantial  quantity  of  water, 
says  distinctly  that  he  never  saw  any  water  from  the  ditch  used 
on  the  lands  of  Cleveland  or  Half  ord,  does  not  speak  of  having 
seen  any  indications  that  any  ever  was  so  used,  and  does  not 
intimate  how,  through  the  pipe  he  saw,  it  could  have  been  used, 
it  becomes  impossible  to  conclude  that  the  fifty-inch  right  be- 
came appurtenant  to  respondent's  lands  in  the  time  of  Cleve- 
land and  Half  ord.  The  suggestion  is  repeated  in  respondent's 
brief  that  the  Indian  creek  ditch  crosses  respondent's  property 
and  is  a  burden  upon  it,  as  though  that  fact  in  some  way 
stamped  the  water  right  granted  in  consideration  of  it  as  an 
appurtenance  to  the  lands;  but  this  circumstance  is  altogether 
indecisive,  because  it  in  no  manner  restricted  the  power  of  Mur- 
ray and  McElroy  to  grant,  or  of  Cleveland  and  Half  ord  to  take, 
the  fifty-inch  right  as  an  easement  in  gross,  which  in  fact  was 
done,  according  to  Mr.  Muffly. 

4.  This  suit  was  begun  in  March,  1911,  and  to  maintain  the 
claim  of  title  by  prescription  it  was  necessary  for  the  respond- 
[9]  ent  to  prove  that  since  March,  1901,  the  property  claimed, 
to-wit,  the  fifty-inch  right  out  of  the  Indian  creek  ditch,  or  some 
definite  portion  thereof,  was  in  the  possession  of  the  respondent 
and  its  grantors,  and  that  such  possession  was  open,  notorious, 
exclusive  and  adverse  to  the  claim  of  the  city  and  under  a  claim 
.  of  right  Assuming,  without  deciding,  that  there  was  a  use  of 
some  water  under  circumstances  to  justify  calling  such  use  ''ad- 
verse" {TaVboti  v.  Buiie  City  Water  Co.,  29  Mont.  17,  73  Pac. 
1111 ;  Smith  v.  Denniff,  supra;  Featherman  v.  Hennessy,  supra) , 
the  impossibility  of  determining  the  quantity  of  water  so  used  is 
perfectly  manifest  from  what  has  already  been  said.  There  is 
nothing  to  show  that  from  1901  to  1904  the  extent  and  character 
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of  the  use  were  in  any  wise  different  from  what  has  been  above 
detailed  in  subdivision  2  of  this  opinion  as  the  condition  at  and 
prior  to  1901 ;  and  this,  coupled  with  the  absence  of  anything  to 
show  a  claim  of  right  on  the  part  of  the  person  then  making 
such  use,  must  dispose  of  the  matter  of  prescription. 

Bespondent's  counsel  present  in  their  brief,  as  tending  in  some 
way  to  fortify  the  findings  and  decree,  questions  touching  the 
[10]  right  of  the  city  to  take  all  the  waters  of  Beaver  creek  from 
their  watershed,  and,  pending  their  use  for  municipal  purposes, 
to  lease  them  to  the  intervener.  The  right  of  the  city,  as  against 
inferior  claimants,  to  take  these  waters  from  their  watershed,  is 
settled.  {Spokane  Ranch  &  Water  Co.  v.  Beatty,  37  Mont.  342, 
96  Pac.  727,  97  Pac.  838 ;  Carlson  v.  City  of  Helena,  43  Mont.  1, 
114  Pac.  110;  Lokounch  v.  City  of  Helena,  46  Mont.  575,  129 
Pac.  1063.)  The  respondent  asserts  no  right  save  that  con- 
sidered above.  Having  failed,  up  to  this  time,  to  establish  that 
right,  we  cannot  assume  that  it  has  any,  and,  if  it  has  none,  it 
is  in  no  position  to  question  the  lease. 

The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  new  trial. 

Reversed  and  remanded. 

Mb.  Ghiep  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 

Behearing  denied  April  20,  1916. 
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STATE  BX  BEL.  MBTCALP,  Rblatob,  v.  DISTBICT  COUBT 

ET  AL.,  BeSPONOBNTS. 

(No.  3,789.) 
(Sabmitted  January  10,  1916.    Decided  February  9,  1916.) 

[155  Pac.  278.] 

Certiorari — Contempt  of  Court — Newspapers — Freedom  of  Press 
'^Libelous  Publication — Court  Proceedings. 

Contempt  of  Court — Power  to  Punish. 

1.  The  power  to  punish  for  contempt  ia  inherent  in  courts  of  record, 
and  a  necessary  incident  to  the  exercise  of  judicial  functions. 

Same — Statutory  Provisions  not  Exclusive. 

2.  The  enumeration  of  certain  acts  as  contempts  in  Section  7309,  Re- 
vised Codes,  is  not  exclusive. 

Same — Newspapers — ^Libelous  Publication — Freedom  of  Press. 

8.  Held,  on  certiorari,  that  publication  of  an  article  in  a  newspaper  in 
effect  charging;  a  district  judge  with  wrongdoing  in  connection  with  his 
decision  in  a  cause  disposed  of  by  him  six  months  before,  did  not  con- 
stitute contempt  of  court,  under  Section  8275,  Bevised  Codes,  but  fell 
within  the  constitutional  provision  guaranteeing  the  liberty  of  the  press, 
for  a  violation  of  which  privilege  the  law  provides  redress  for  libel  by 
civil,  or  punishment  by  criminal,  action. 

[As  to  inherent  power  of  court  to  punish  for  contempt  in  the  case  of 
newspaper  publications,  see  note  in  50  Am.  St.  Bep.  673.] 

Original  application  for  writ  of  certiorari  by  the  State,  on 
the  relation  of  George  L.  Metealf ,  against  the  District  Court  of 
the  Fourth  Judicial  District  of  the  State  in  and  for  Bavalli 
County,  and  B.  Lee  IVfcCulloch,  the  judge  thereof,  to  review 
proceedings  resulting  in  a  judgment  adjudging  relator  guilty 
of  contempt  of  court.    Judgment  annulled. 

Messrs.  Johnson  A  Tucker  and  Mr.  Park  Smith,  for  Belator, 
submitted  a  brief;  Mr.  L.  0.  Johnson  argued  the  cause  orally. 

The  weight  of  authority  and  the  trend  of  modem  decisions  sus- 
tains the  position  that  since  the  cases  in  question  were  not  pend- 
ing, the  relator  had  the  right  to  make  such  comments  and  reason- 
able criticism  of  the  court  and  its  rulings  as  he  deemed  fit.  (State 
ex  rel.  AsKbav^h  v.  Circuit  Court,  97  Wis.  1,  65  Am.  St.  Bep. 


At  to  effect  of  personal  criticism  of  or  insult  to  court  because  of  de^ 
cision  after  determination  of  cause,  see  note  in  17  I*.  B.  A.  (n.  s.)  686. 
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90,  38  L.  B.  A.  554,  72  N.  W.  193 ;  Percival  v.  State,  45  Neb.  741, 
50  Am.  St.  Rep.  568,  64  N.  W.  221 ;  Rosewater  v.  State,  47  Neb. 
630,  66  N.  W.  640;  State  v.  Sweetland,  3  S.  D.  503,  54  N.  W. 
415;  State  ▼.  Echmrds,  15  S.  D.  383,  89  N.  W.  1011;  In  re 
Pryar,  18  Kan.  72,  26  Am.  Rep.  747 ;  In  re  Bolton,  46  Kan. 
253,  26  Pac.  673;  In  re  Thompson,  46  Kan.  254,  26  Pac.  674; 
Cheadle  v.  State,  110  Ind.  301,  59  Am.  Rep.  199,  11  N.  E.  426 ; 
Cooper  T.  People,  13  Colo.  337,  373,  376,  6  L.  R.  A.  430,  443, 
22  Pac.  790,  802 ;  Field,  v.  Thornell,  106  Iowa,  7,  68  Am.  St.  Rep. 
281,  75  N.  W.  685;  State  v.  Bee  Pub.  Co.,  60  Neb.  282,  83  Am. 
St.  Rep.  531,  50  L.  B.  A.  195,  83  N.  W.  204 ;  Ex  parte  McLeod, 
120  Fed.  130 ;  Dunham  v.  State,  6  Iowa,  245 ;  Fishback  v.  State, 
131  Ind.  304,  30  N.  E.  1088 ;  State  v.  Anderson,  40  Iowa,  207 ; 
Ex  parte  Oreen,  46  Tex.  Cr.  576,  108  Am.  St.  Rep.  1035,  66 
L.  B.  A.  727,  81  S.  W.  723 ;  People  v.  WUson,  64  lU.  195,  16 
Am.  Bep.  528 ;  Storey  v.  People,  79  El.  45,  22  Am.  Rep.  158 ; 
State  Board  of  Law  Examiners  v.  Hwrt,  104  Minn.  88,  15  Ann. 
Caa.  197, 17  L.  R.  A.  (n.  s.)  585,  116  N.  W.  212.) 

Mr.  W.  H.  Poorman,  Assistant  Attorney  Qeneral,  for  Respond* 
ents,  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
eouTt 

In  May,  1915,  Qeorge  L.  Metcalf  instituted  proceedings  in  the 
district  court  to  oust  C.  W.  Ward  from  his  ofl5ce  as  county  com- 
missioner of  Ravalli  county.  A  demurrer  to  his  complaint  was 
sustained,  and  a  judgment  of  dismissal  entered.  A  like  proceed- 
ing against  N.  J.  Tillman  was  disposed  of  in  like  manner.  In 
November  following  Metcalf  caused  to  be  published  in  the 
"Western  News,"  a  newspaper  of  general  circulation  in  Ravalli 
county,  a  tirade  of  vilification  and  abuse  directed  at  the  county 
commissioners,  the  county  attorney,  and  Honorable  R.  Lee  Mc- 
Culloch,  the  judge  who  presided  in  the  Ward  and  Tillman  cases. 
The  publication  is  altogether  too  lengthy  to  be  reproduced.  In 
effect  it  charged  the  county  commissioners  with  looting  the  pub- 
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lie  treasury,  and  was  apparently  intended  to  charge  Judge  Mc- 
CuUoch  with  being  in  league  with  them,  or  at  least  quiescent  or 
insensible  to  their  wrongdoing.  Metcalf  was  attached  for  con- 
tempt, tried,  found  guilty,  and  a  fine  imposed.  At  his  instance 
a  writ  of  certiorari  was  issued  from  this  court,  and  the  contempt 
proceedings  are  before  us  for  review. 

The  causes  to  which  the  publication  referred  had  been  finally 
determined  some  time  before  the  article  was  published ;  but  the 
references  to  Judge  McCulloch  were  not  merely  personal  to  him 
but  related  to  his  character  as  judge  of  the  district  court.  One 
reference  follows:  "My  first  case  was  thrown  out  of  court  on  a 
technicality,  and  again  I  brought  suit.  The  judge  threw  it  out 
of  court,  characterizing  it  as  'a  dirty  mess.'  If  a  man  takes  a 
horse  or  a  few  head  of  cattle  that  do  not  belong  to  him,  he  goes 
to  Deer  Lodge  [penitentiary] ;  but  when  two  of  our  commisr 
sioners  take  $683.90  of  the  county's  money,  that  is  simply  'a 
dirty  mess.'  " 

The  right  to  punish  for  contempt  is  as  old  as  the  law  itself. 
[1]  It  is  a  power  inherent  in  the  courts  of  record  of  this  state, 
is  a  part  of  their  very  life,  and  a  necessary  incident  to  the  ezer- 
cise  of  judicial  functions.  (Territory  v.  Murray,  7  Mont.  251, 
15  Pac.  145 ;  In  re  Mettler,  50  Mont.  299,  146  Pac.  747 ;  State 
ex  rel,  Boston  &  Mont,  etc,  Min,  Co,  v.  Clancy,  30  Mont.  193, 
76  Pac.  10.)  The  legislature  of  this  state  has  never  undertaken 
to  abridge  the  powers  of  the  courts  created  by  the  Constitution 
to  punish  any  act  which  would  constitute  contempt  at  common 
[2]  law.  In  section  7309,  Revised  Codes,  certain  acts  are 
denounced  as  contempts,  but  that  the  enumeration  was  not  in- 
tended to  be  exclusive  is  manifest,  for  in  section  8275  other  acts 
are  referred  to  as  constituting  contempts,  which  are  not  men- 
tioned in  section  7309. 

The  publication  of  a  false  or  grossly  inaccurate  report  of  the 
[3]  proceedings  of  a  court  constituted  contempt  at  common 
law  (4  Blackstone,  285),  and  section  3552,  Revised  Codes,  de- 
clares: ''The  common  law  of  England,  so  far  as  it  is  not  repug- 
nant to  or  inconsistent  with  the  Constitution  of  the  United 
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States,  or  tlie  Constitution  or  laws  of  this  state,  or  of  the  Codes, 
is  the  rule  of  decision  in  all  the  courts  of  this  state."  The 
qualifications  in  this  section,  however,  are  of  equal  moment  with 
the  principal  text.  Many  of  the  rules  of  the  common  law,  how- 
ever admirably  adopted  to  monarchical  England  during  the 
seventeenth  or  eighteenth  century,  are  altogether  out  of  har- 
mony with  the  spirit  of  our  democratic  institutions  and  inappli- 
cable to  present-day  conditions ;  and  this  is  particularly  true  of 
the  law  of  contempt.  After  enumerating  seven  classes  of  acts, 
any  one  of  which  constitutes  contempt,  Blackstone  then  adds 
a  genaral  saving  clause,  in  which  he  includes  as  a  contempt: 
"Anything,  in  short,  that  demonstrates  a  gross  want  of  that 
regard  and  respect  which,  when  once  courts  of  justice  are  de- 
prived of,  their  authority  (so  necessary  for  the  good  order  of 
the  kingdom)  is  entirely  lost  among  the  people."  (4  Black- 
stone,  285.) 

In  Roach  v.  Oarvan  (Si.  James  Evening  Post  Case)y  2  Atk. 
469  (26  Eng.  Beprint,  Chap.  683), Lord  Hardwicke  said:  ''There 
are  three  different  sorts  of  contempt.  One  kind  of  contempt 
is  4icandalizing  the  court  itself.  There  may  be  likewise  a  con- 
tempt of  this  court  in  abusing  parties  who  are  concerned  in 
causes  here.  There  may  be  also  a  contempt  of  this  court  in 
prejudicing  mankind  against  persons  before  the  cause  is  heard." 

There  is  not  any  doubt  that  the  publication  of  scandalous  mat- 
ter concerning  a  court  constituted  contempt  at  common  law, 
irrespective  of  whether  the  publication  related  to  a  case  pend- 
ing ;  but,  unless  it  did  relate  to  a  cause  before  the  court,  it  was 
treated  as  contempt  only  because  it  tended  to  bring  the  court 
into  disrespect,  or,  in  other  words,  to  scandalize  the  court.  The 
rule  has  been  adopted  and  applied  in  a  few  instances  in  this 
country.  {CommonwedKh  v.  Dandridge,  2  Va.  Cas.  408;  Bvr- 
deit  V.  Commonwealth,  103  Va.  838,  106  Am.  St.  Rep.  916,  68 
L.  E.  A.  251,  48  S.  E.  878 ;  State  v.  Morrm,  16  Ark.  384 ;  State 
V.  HUdreth,  82  Vt.  382,  137  Am.  St.  Rep.  1022,  18  Ann.  Cas. 
661,  24  L.  R.  A.  (n.  s.)  551,  74  Atl.  71 ;  In  re  Moore,  63  N.  C, 
897.) 

62  Mont. — 4 
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Although  the  question  was  not  presented,  the  supreme  court 
of  Michigan  and  the  supreme  court  of  Missouri  each  announced 
by  ohiter  dictum  its  adherence  to  the  same  rule.  (In  re  Chad- 
wick,  109  Mich.  588,  67  N.  W.  1071 ;  Crow  v.  Shepherd,  177  Mo. 
205,  99  Am.  St.  Rep.  624,  76  S.  W.  79.)  So  far  as  our  investiga- 
tion goes,  these  are  the  only  American  decisions  which  assume 
to  follow  the  common  law  to  the  extent  of  holding  a  libelous 
publication  concerning  a  court  or  judge  contempt  of  court  irre- 
spective of  whether  the  publication  referred  to  proceedings 
pending  in  court ;  and  in  each  instance  justification  for  the  con- 
clusion is  found  in  the  rule  announced  by  Lord  Hardwicke,  that 
matters  which  tend  to  scandalize  the  court  will  constitute  con- 
tempt. 

In  Ex  parte  McLeod,  120  Fed.  130,  the  United  States  district 
court  for  the  district  of  Alabama  treated  as  contempt  an  assault 
upon  a  United  States  commissioner  because  of  his  official  act, 
although  the  assault  did  not  occur  in  the  presence  of  the  court, 
or  in  any  manner  interfere  with  court  proceedings.  This  case  is 
m  generis. 

In  State  ex  rel.  Haskell  v.  Favlds,  17  Mont.  140,  42  Pac.  285, 
this  court  had  before  it  a  publication  concerning  cases  then 
pending  in  court,  and  determined  that  the  publisher  was  guilty 
of  contempt.  The  court  declined  to  consider  whether  the  same 
publication  concerning  cases  finally  determined  would  or  would 
not  constitute  contempt,  but  for  some  reason  not  apparent 
quoted  at  considerable  length  from  State  v.  Morrill,  above. 

The  common  law  of  England  is  not  our  birthright.  To  what- 
ever extent  it  has  been  in  force,  it  was  and  is  ours  by  adoption 
and  not  by  inheritance.  The  territory  embraced  within  this 
state  was  not  a  British  possession  in  colonial  days,  and  came 
under  the  influence  of  the  common  law  only  by  virtue  of  an  Act 
of  the  first  legislative  assembly  which  provided:  **That  the  com- 
mon law  of  England,  so  far  as  the  same  is  applicable  and  of  a 
general  nature,  and  not  in  conflict  with  special  enactments  of 
this  territory,  shall  be  the  law  and  the  rule  of  decision,  and  shall 
be  considered  as  of  full  force  until  repealed  by  legislative  author- 
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ity.**  (Bannack  Statutes,  p.  356.)  That  statute  remained  in 
force  throughout  the  territorial  rSgime  (see.  201,  5th  Div. 
Comp.  Stats.  1887),  was  modified  by  the  Constitution,  and  pro- 
jected upon  the  state  by  section  1,  Article  XX,  restated,  but 
not  materially  changed,  in  section  5152,  Political  Code,  and 
section  3552,  Revised  Codes,  and  in  that  form  is  a  part  of  the 
law  to-day.  It  is  doubtful  whether  the  law  of  contempt  as 
understood  in  England  at  the  time  of  the  Revolution  was  ever 
in  full  force  and  effect  in  any  American  state,  and  certainly 
it  was  not  in  Montana,  for  long  before  the  organization  of  the 
territory  it  had  been  greatly  modified  by  the  Fox  Libel  Act, 
by  other  Acts  of  parliament,  by  decisions  of  the  courts,  and  by 
disuse. 

It  is  worthy  of  note  that,  while  some  of  our  courts  have 
recently  adhered  to  the  rule  announced  by  the  high  court  of 
chancery  in  1742,  in  England,  where  it  had  its  origin,  it  has 
long  since  fallen  into  a  state  of  innocuous  desuetude.  In  1899, 
in  McLeod  v.  St.  Aubyn,  68  L.  J.  R.  137,  the  Judicial  Committee 
of  the  Privy  Council,  after  referring  to  the  law  of  contempt  as 
stated  by  Lord  Hardwicke,  said:  ''Committals  for  contempt  of 
court  by  scandalizing  the  court  itself  have  become  obsolete  in 
this  country.  Courts  are  satisfied  to  leave  to  public  opinion  at- 
tacks or  comments  derogatory  or  scandalous  to  them."  There 
IB  nothing  in  JBea;  v.  Oray,  2  Q.  B.  36,  69  L.  J.  R.  (n.  s.)  502, 
to  indicate  a  contrary  view. 

The  history  of  the  legislation  regulating  the  power  to  punish 
for  contempt  in  the  federal  courts,  other  than  the  supreme  court, 
is  indicative  of  the  trend  of  public  opinion  upon  this  subject. 
In  1826  James  H.  Peck,  United  States  district  judge  for  the 
district  of  Missouri,  imposed  severe  punishment  upon  Luke 
Lawless,  an  attorney,  for  publishing  an  article  criticising  one 
of  his  decisions.  When  the  matter  was  called  to  the  attention 
of  the  House  of  Representatives,  Judge  Peck  was  impeached, 
but,  npon  trial  before  the  Senate,  he  was  acquitted.  The  Con- 
gress, however,  immediately  enacted  what  is  now  section  725, 
United  States  Revised  Statutes,  which  attaches  the  following 
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proviso  to  the  authority  granted  federal  courts  to  punish  for 
contempt:  *^ Provided,  that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases  except  the  mis- 
behavior of  any  person  in  their  presence,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  the  misbehavior 
of  any  of  the  officers  of  said  courts  in  their  official  transactions, 
and  the  disobedience  or  resistance  by  any  such  officer,  or  by  any 
party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  pro- 
cess, order,  rule,  decree,  or  command  of  the  said  courts."  And 
the  power,  was  further  curtailed  by  the  Clayton  Act  (Act  Oct. 
15,  1914,  Chap.  323,  38  Stat  730,  Fed.  Stats.  Ann.  1915,  Pam- 
phlet  Supp.,  p.  118). 

The  supreme  court  of  North  Carolina  has  recently  receded 
from  the  position  taken  in  the  Moore  Case  above.  While  chal- 
lenging the  authority  of  the  legislature  to  destroy  or  sensibly 
impair  the  power  of  a  court  to  punish  for  contempt,  the  court 
treated  a  recent  statute  of  that  state  upon  the  subject  of  con- 
tempt as  follows:  "Having  reference  to  the  history  of  this  stat- 
ute, the  context,  and  the  language  employed,  it  was  clearly 
the  purpose  and  meaning  of  the  Act  to  restrict  the  power  of 
the  court,  in  this  last  respect,  to  the  publication  of  grossly  in- 
accurate reports  about  a  trial  or  other  matter  stiU  pending,  and, 
this  being  in  our  view  the  proper  and  only  permissible  occasion 
for  the  Zeroise  of  such  a  power  in  reference  to  these  publica- 
tions, we  are  of  opinion  that  the  provision  of  the  statute  should, 
in  this  respect,  be  upheld  as  written,  and  the  power  to  punish 
summarily  for  defamatory  reports  and  criticisms,  about  a  mat- 
ter that  is  past  and  ended,  no  longer  exists.''  {In  re  Brown, 
168  N.  C.417,  84S.  E.  690.) 

In  6  Ruling  Case  Law,  512,  the  modern  American  doctrine  is 
tersely  stated  as  follows:  ''At  common  law  the  mere  writing 
contemptuously  of  the  judge  of  a  superior  court  was  a  construc- 
tive contempt,  but  this  doctrine  has  not  been  fully  adopted  in 
this  country  and  has  been  limited  by  our  constitutional  guaran- 
ties of  free  speech  and  liberty  of  the  press  to  pending  cases. 
The  common-law  rule  was  founded  on  the  obsequious  and  flatter- 
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ing  principle  that  a  judge  was  the  representative  of  the  king, 
but  the  theory  of  government  which  invests  royalty  with  an 
imaginary  perfection,  and  which  forbids  question  or  discussion, 
is  diametrically  opposed  to  the  principles  of  a  free  and  popular 
government,  in  which  the  utmost  latitude  and  liberty  in  the  dis- 
cussion of  business  affecting  the  public  and  the  conduct  of  those 
who  fill  positions  of  public  trust,  that  is  consistent  with  truth 
and  decency,  is  not  only  allowable,  but  is  essential  to  the  public 
welfare."  And  the  text  is  amply  sustained  by  the  authorities. 
(9  Cyc.  20;  Rapalje  on  Contempt,  sec.  56;  7  Ency.  Law,  2d  ed., 
61 ;  2  Cooley  on  Torts,  p.  820 ;  2  Bishop  on  Criminal  Law,  sec.  259 ; 
Cheadie  v.  Siaie,  110  Ind.  301,  59  Am.  Rep.  199,  11  N.  E.  426; 
State  V.  Kaiser,  20  Or.  50,  8  L.  R.  A.  584,  23  Pac.  964;  State 
V.  Tugwell,  19  Wash.  238,  43  L.  R.  A.  717,  52  Pac.  1056 ;  In  re 
Pryor,  18  Kan.  72,  26  Am.  Rep.  747 ;  Cooper  v.  People,  13  Colo. 
337,  373,  6  L.  R.  A.  430,  22  Pac.  790;  State  v.  Bee  Pub.  Co.,  60 
Neb.  282,  83  Am.  St.  Rep.  531,  50  L.  R.  A.  195,  83  N.  W.  204 ; 
State  Board  of  Law  Examiners  v.  Hart,  104  Minn.  88,  15  Ann. 
Cas.  197,  17  L.  R.  A.  (n.  s.)  585,  116  N.  W.  212;  Storey  v. 
People,  79  111.  45,  22  Am.  Rep.  158;  Field  v.  Thomell,  106 
Iowa,  7,  68  Am.  St.  Rep.  281,  75  N.  W.  685;  Ex  parte  Green, 
46  Tex.  Cr.  576,  108  Am.  St.  Rep.  1035,  66  L.  R.  A.  727,  81 
S.  W.  723 ;  State  ex  rel  Ashbaugh  v.  Circuit  Court,  97  Wis.  1, 
65  Am.  St.  Rep.  90,  38  L.  R.  A.  554,  72  N.  W.  193 ;  In  re  Cooke, 
116  La.  723,  41  South.  49;  In  re  Brown,  above.) 

The  framers  of  our  Constitution  recognized,  without  limiting, 
the  power  of  the  courts  to  punish  for  contempt  (sec.  3,  Art. 
VIII) ;  but  they  understood  the  law  of  contempt  to  be  a  law 
of  necessity,  and  its  exercise  in  any  given  instance  to  be  meas- 
ured and  restricted  by  the  necessity  Which  calls  it  into  existence. 
The  purpose  to  be  subserved  by  investing  our  courts  with  such 
extraordinary  power  is  to  enable  them  to  maintain  order  and 
deoorom,  compel  respect  for  their  lawful  orders  and  process, 
and  enable  them  to  investigate  and  determine  the  causes  before 
them  without  let  or  hindrance  from  any  extraneous  sources. 
Any  publication  which  tends  to  interrupt  the  due  course  of 
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judicial  administration  deserves  rebuke.  But  our  Constitution 
provides:  ''No  law  shall  be  passed  impairing  the  freedom  of 
speech ;  every  person  shall  be  free  to  speak,  write  or  publish  what- 
ever he  will  on  any  subject,  being  responsible  for  all  abuse  of 
that  liberty."     (Constitution,  sec.  10,  Art.  III.) 

It  cannot  be  that  liberty  of  the  press  means  only  the  right 
to  publish  laudatory  matter  concerning  a  court  or  judge,  but 
that  as  to  their  shortcomings  or  demerits  there  must  be  pro- 
found silence.  In  the  language  of  a  distinguished  jurist:  ''No 
such  divinity  doth  hedge  about  a  judge.'' 

The  publication  of  a  false,  or  grossly  inaccurate,  report  of 
the  proceedings  of  a  court,  constitutes  contempt  of  court,  and 
subjects  the  offender  to  prosecution  in  a  criminal  action  for  a 
misdemeanor.  (Rev.  Codes,  sec.  8275.)  Standing  alone,  the 
language  might  be  deemed  sufiSciently  comprehensive  to  include 
comments  upon  cases  finally  determined;  but  it  is  to  be  re- 
membered that  the  provision  first  found  its  way  into  the  statutes 
of  this  state  in  1895,  and  therefore  is  to  be  construed  in  the  light 
of  our  constitutional  guaranties,  the  decisions  of  courts  generally, 
and  the  fact  that  the  section  does  not  undertake  to  define  con- 
tempts but  only  to  designate  certain  contempts  as  crimes.  The 
most  cogent  reason  exists  for  restraining  a  false  publication 
concerning  matters  pending  in  court,  where  the  administration 
of  the  law  may  be  impeded  or  justice  actually  defeated,  and 
the  interests  of  the  public  are  sufficiently  involved  to  warrant 
classifying  such  a  contempt  as  a  crime.  But  we  cannot  believe 
that  the  legislature  ever  intended  to  denounce  as  a  crime  every 
false  or  grossly  inaccurate  report  concerning  causes  finally  deter- 
mined, when  no  public  interest  can  suffer  as  a  consequence  of 
the  publication. 

If  it  be  contempt  of  court  and  a  crime  to  publish  a  false  re- 
port concerning  a  cause  finally  decided  a  week  or  a  month  ago, 
the  offense  is  equally  as  great  if  the  false  report  concerned  the 
proceedings  taken  in  the  most  trivial  cause  a  year  ago.  To  say 
that  the  plaintiff  was  successful  in  the  case  of  A.  v.  B.,  when  in 
fact  the  defendant  prevailed,  would  be  a  false  report  of  the  pro- 
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eeedings  in  that  case;  but  no  one  would  venture  to  suggest  that 
the  publisher  of  such  report  is  guilty  of  contempt  of  court  and 
of  a  misdemeanor. 

The  publication  by  this  relator  is  hardly  susceptible  of  classifi- 
cation  as  a  report  of  court  proceedings.  If  it  offends,  it  is 
because  it  libels  the  judge  and  scandalizes  the  court;  but  the 
offense  of  "scandalizing  the  court,"  as  understood  at  common 
law,  is  unknown  to  our  jurisprudence,  particularly  since  the 
adoption  of  the  Constitution,  and  ample  provision  is  made  for 
redress  for  libel,  by  civil  action.  The  supreme  court  of  Kansas 
has  said:  **No  judge,  and  no  court,  high  or  low,  is  beyond 
the  reach  of  public  and  individual  criticism.  After  a  case  is 
disposed  of,  a  court  or  judge  has  no  power  to  compel  the  public, 
or  any  individual  thereof,  attorney  or  otherwise,  to  consider 
his  rulings  correct,  his  conduct  proper,  or  even  his  integrity 
free  from  stain,  or  to  punish  for  contempt  any  mere  criticism 
or  animadversion  thereon,  no  matter  how  severe  or  unjust." 
{In  re  Pry  or,  above.) 

And  the  supreme  court  of  the  United  States  declared :  "When 
a  case  is  finished,  courts  are  subject  to  the  same  criticism  as 
other  people."  (Patterson  v.  Colorado,  205  U.  S.  454,  463,  10 
Ann.  Cas.  689,  51  L.  Ed.  879,  27  Sup.  Ct.  Kep.  556.) 

A  court,  as  such,  has  no  sentient  existence.  It  is  only  through 
its  administrators  that  it  can  be  assailed,  and  every  attack  neces- 
sarily has  its  personal  as  well  as  its  official  phase.  So  long  as 
published  criticism  does  not  impede  the  due  administration  ef 
the  law,  it  were  better  that  we  maintain  the  guaranty  of  our 
Constitution  than  undertake  to  compel  respect  or  punish  libel 
by  the  summary  process  of  attachment  for  contempt.  In  Field 
Y,  Thomdl,  above,  the  supreme  court  of  Iowa  said:  "It  must 
be  added,  however,  that  the  courts  have  no  power  or  desire  to 
control  the  press  in  its  legitimate  sphere.  Its  freedom  is  jeal- 
ously guarded  by  the  law,  and  made  secure  in  the  Constitution. 
It  enjoys  the  utmost  latitude  in  reviewing  the  action  of  the 
courts,  and  may,  after  the  particular  litigation  is  ended,  assail, 
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with  just  criticism,  opinion,  rulings,  and  judgments  with  the 
weapons  of  reason,  ridicule  or  sarcasm." 

The  power  to  punish  for  contempt  is  in  its  nature  a  trust  re- 
posed in  the  courts,  not  for  themselves,  but  for  the  people  whose 
laws  they  interpret  and  whose  authority  they  exercise.  (Wat- 
son V.  Williams,  36  Miss.  331.)  While  a  court  which  would 
hesitate  to  use  the  power  when  the  circumstances  warrant  would 
be  guilty  of  craven  faithlessness  to  duty,  it  is  always  to  be  kept 
in  mind  that  such  power  is  imperious  in  its  nature  and  sum- 
mary in  its  execution.  Under  the  law  as  it  has  been  modified 
to  harmonize  with  the  genius  of  our  institutions,  the  very  judge 
who  is  libeled  may  become  complainant,  prosecutor,  witness  and 
judge.  It  countenances  arrest  without  warrant,  trial  without 
jury,  and  punishment  without  the  right  of  appeal.  It  is  the 
nearest  approach  to  autocratic  power  of  any  permitted  under 
our  form  of  government,  and  is  not  to  be  extended  by  implica- 
tion. To  confine  its  operations  within  the  limits  we  have  in- 
dicated will  not  impair  the  usefulness  of  the  courts.  Libel  may 
still  be  prosecuted  criminally  or  by  civil  action.  "Respect  to 
courts  cannot  be  compelled;  it  is  the  voluntary  tribute  of  the 
public  to  worth,  virtue,  and  intelligence,  and  whilst  they  are 
found  upon  the  judgment  seat,  so  long,  and  no  longer,  will  they 
retain  the  public  confidence.  If  a  judge  be  libeled  by  the  pub- 
lic press,  he  and  his  assailant  should  be  placed  on  equal  grounds, 
and  their  common  arbiter  should  be  a  jury  of  the  country ;  and 
if  he  has  received  an  injury,  ample  remuneration  will  be  made." 
(Stuart  V.  People,  3  Scam.  (4  111.)  395.) 

'  The  afiSdavit  does  not  state  facts  su^cient  to  constitute  con- 
tempt of  court,  and  the  judgment  of  the  district  court  is 
annulled. 

Me.  Chief  Justice  Brantlt  and  Mr.  Justice  Sanneb  concur. 
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STATB  KZ  BBU  BBANDEGEE,  Belatob,  v.  CLEMENTS,  Dis^ 

TBIOT  JVDQK,  BeSPONDBNT. 

(No.  3,795.) 
(Sabmitted  January  17,  1916.    Decided  February  10,  1916.) 

[155  Pac.  271.] 

Habeas  Corpus  —  Disirict  Judges  —  Disqualification  —  Imputed 
Bias  and  Prejudice — Prohibition. 

Habeas   Carpus — ^Dlaqualiilcation   of   District   Judge— Impntdd   Bias   and 
Prejudice. 

1.  Habeas  corpus  seeking  the  release  of  an  incompetent  from  the  cus- 
tody of  her  guardian  on  the  ground  that  she  was  competent  and  illegally 
rest^ined  of  her  liberty,  is  a  proceeding  civil  in  its  nature:  hence,  the 
guardian  had  the  right  to  disqualify  the  judge  who  issued  the  writ,  for 
imputed  bias  and  prejudice,  under  amended  Section  6315,  Beyised  Codes 
(Chap.  161,  Laws  1909). 

Same — Impairing  Efficacy  of  Writ. 

2.  Inasmuch  as  the  writ  of  habeas  corpus  is  a  highly  prerogative  one 
and  the  disposition  of  the  proceeding  is  not  directly  subject  to  review, 
the  conclusion  that  the  right  to  disqualify  the  district  judge  for  imputed 
bias  and  prejudice  may  be  exercised  in  such  a  proceeding,  does  not  im- 
pair, but  rather  increases,  the  efficacy  of  the  writ. 

Prohibition — When  Issuance  of  Writ  not  Premature. 

3.  Where  the  allegations  of  rdator's  affidavit  that  an  affidavit  of  dis- 
qualification for  imputed  bias  and  prejudice  had  been  filed  in  time,  that 
the  district  judge  paid  no  attention  to  it  and  intended  to  hear  and  dis- 
pose of  a  habeas  corpus  proceeding  the  day  after  the  issuance  of  the 
writ,  were  admitted  by  a  motion  to  quash,  the  issuance  of  a  writ  of 
prohibition  was  not  premature. 

[As  to  disqualification  of  judge  for  interest,  see  note  in  Ann.  Oaa. 
19120, 1166.] 

Original  application  by  the  State,  on  the  relation  of  E.  N. 
Brandegee,  gaardian  of  Mary  Mnrphy,  an  incompetent,  for  a 
writ  of  prohibition  against  J.  M.  Clements,  Judge  of  the  Dis- 
trict Court  of  Lewis  and  Clark  County.    Writ  issued. 

« 
Messrs.  Oalen  dk  Mettler  and  Mr.  Edward  D.  Phelan,  for  Re- 
lator, submitted  a  brief;  Mr.  F.  W.  Mettler  argued  the  cause 
orally. 

Mr.  Wellington  D.  Rankin,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 
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MR.  JUSTICE  SANNBB  ddivered  the  opinion  of  the  court. 

The  relator,  E.  N.  Brandegee,  shows  to  this  court:  That  he 
is,  and  since  August,  1915,  has  been,  the  duly  appointed  and 
acting  guardian  of  the  person  and  estate  of  Mary  Murphy, 
judicially  declared  incompetent;  that  on  January  10,  1916,  Anna 
E.  Nett,  daughter  of  said  Mary  Murphy,  filed  in  the  district 
court  of  Lewis  and  Clark  county  a  petition,  alleging,  in  sub- 
stance, that  said  Mary  Murphy  is  illegally  imprisoned  and  re- 
strained of  her  liberty  by  the  relator,  under  the  pretense  that 
she  is  incompetent  to  take  care  of  herself  and  of  her  property, 
whereas  she  is  now  competent  and  capable  of  taking  care  of 
herself  and  her  property,  and  praying  the  issuance  of  a  writ 
of  habeas  corpus,  to  the  end  that  she  be  released  from  such 
restraint;  that  on  the  same  day  such  writ  was  ordered  to  issue 
by  Honorable  J.  M.  Clements,  one  of  the  judges  of  said  court, 
and  was  issued  returnable  January  11,  1916,  at  2  o'clock  P.  M.; 
that  the  writ  was  served  the  day  of  its  issuance,  and  the  relator 
thereupon  filed  in  said  court  his  afiidavit  imputing  bias  and 
prejudice  to  Judge  Clements,  under  the  provisions  of  section 
6315,  Revised  Codes,  as  amended;  that  Judge  Clements  has 
failed  to  call  in  another  judge  to  hear  said  matter,  but  threatens 
to,  and,  unless  prevented  by  this  court,  will,  proceed  to  hear 
the  same  himself,  without  jurisdiction  so  to  do,  and  to  the  pre- 
judice of  relator  and  his  ward. 

Upon  the  filing  of  this  petition  an  alternative  writ  of  prohibi- 
tion was  issued,  which  respondent  has  moved  to  quash,  for  that 
the  petition  herein  does  not  state  facts  sufScient  to  justify  any 
interference  by  this  court,  is  premature,  and  is  an  impairment 
of  the  eflSciency  of  the  writ  of  habeas  corpus.  Upon  this  state 
of  the  record  the  matter  was  heard  and  submitted :  the  principal 
[1]  question  presented  being  whether  the  privilege  granted  by 
subdivision  4,  section  6315,  Revised  Codes,  as  amended,  is  avail- 
able in  habeas  corpus  proceedings.  The  respondent  says  it  is 
not,  arguing  that  habeas  corpus  is  a  special  proceeding  of  a 
criminal  nature,  and  to  such  proceedings,  according  to  the 
decision  of  this  court  in  SiaH  ex  rel.  Boston  dk  Mont.  etc.  Min, 
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Co.  V.  The  Judges,  30  Mont.  193,  76  Pac.  10,  the  provisions  in 
question  do  not  apply. 

The  notion  that  habeas  corpus  is  a  special  proceeding  of 
criminal  nature  is  based  upon  the  faet  that  the  statutory  pro- 
visions relating  to  it  are  found  in  the  Penal  Code,  in  a  title 
headed  **  Special  Proceedings  of  a  Criminal  Nature"  (Rev. 
Codes,  sees.  9630  et  seq.),  and  upon  some  expressions  found  in 
State  ex  rel,  Jackson  v.  Eennie,  24  Mont.  45,  60  Pac.  589,  and 
State  ex  rel,  Hepner  v.  District  Court,  40  Mont.  17,  104  Pac. 
872.  These  circumstances  are  to  be  considered,  but  they  are  not 
to  be  given  weight  beyond  their  due.  The  provisions  for  the  writ 
of  habeas  corpus  were  not  enacted,  in  the  first  instance,  as  part 
of  our  present  Code^  or  of  the  Codes  of  1895,  but  antedate 
them,  and  the  inclusion  of  them  in  the  Penal  Code  under  the 
title  heading  "Special  Proceedings  of  a  Criminal  Nature"  was 
primarily  the  codifiers*  solution  of  a  question  which  has  always 
been  vexatious  in  Code  making,  viz.,  the  question  of  classifi- 
cation. The  legislature,  recognizing  this,  especially  enacted 
in  subdivision  3,  section  3562,  that  the  classification  of  the 
several  parts  of  the  four  Codes  is  to  be  regarded  as  made  for 
convenience  and  orderly  arrangement  only,  and  no  implication 
or  presumption  of  legislative  construction  is  to  be  drawn  there- 
from. So  that,  whatever  persuasive  force  may  be  given  to  col- 
location in  determining  the  scope  and  meaning  of  particular 
statutes,  the  essential  nature  of  a  remedy  recognized  or  con- 
ferred is  not  to  be  settled  by  considerations  of  this  character 
alone.  The  expressions  relied  on  from  State  ex  rel.  Jackson  v. 
Kennie  are  neither  definite  nor  decisional;  while  State  ex  rel. 
Hepner  v.  District  Court  simply  holds  that  the  statute  does  not 
provide  for  the  disqualification  of  a  judge  by  the  state 
in  a  habeas  corpiis  proceeding — an  indisputable  proposition, 
grounded,  however,  in  the  obvious  fact  that  the  state  is  not 
a  party  to  such  proceeding,  rather  than  in  any  notion  that  the 
proceeding  is  criminal  in  its  nature.  The  matter,  however,  is 
not  res  integra  in  this  state.  All  the  statutory  provisions  we 
Qow  have  which  can  in  any  wise  characterize  the  proceeding  as 
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civil  or  criminal,  existed  in  1893  (Comp.  State.  1887,  sec.  1164 
et  seq,),  and  under  them  it  was  held  in  State  ex  rel.  Newell  v. 
Newell,  13  Mont.  302,  34  Pac.  28,  that  habeas  corpus  is  a  special 
proceeding  in  the  nature  of  an  action  so  far  civil  that  the  peti* 
tioner  is  a  plaintiff  and  the  disposition  of  the  matter  a  judgment 
within  the  meaning  of  section  495  of  the  Code  of  Civil  Proce- 
dure, Compiled  Statutes  of  1887,  allowing  costs  to  the  plaintiff 
upon  a  judgment  in  his  favor  in  special  proceedings  in  the 
nature  of  an  action.  And  this  is  entirely  in  harmony  with  the 
rule  announced  by  the  overwhelming  weight  of  authority  (see 
note  to  Fisher  v.  Baker,  7  Ann.  Cas.  1018  [203  U.  S.  174,  51 
L.  Ed.  142,  27  Sup.-Ct.  Rep.  135]),  the  reasons  for  which  are 
thus  stated  by  Chief  Justice  Waite:  "The  writ  of  habeas  corpus 
is  the  remedy  which  the  law  gives  for  the  enforcement  of  the 
civil  right  of  personal  liberty.  Resort  to  it  sometimes  becomes 
necessary,  because  of  what  is  done  t6  enforce  laws  for  the  punish- 
ment of  crimes,  but  the  judicial  proceeding  under  it  is  not  to 
inquire  into  the  criminal  act  which  is  complained  of,  but  into 
the  right  of  liberty  notwithstanding  the  act.  Proceedings  to 
enforce  civil  righte  are  civil  proceedings,  and  proceedings  for 
the  punishment  of  crimes  are  criminal  proceedings.  In  the 
present  case  the  petitioner  is  held  under  criminal  process.  The 
prosecution  against  him  is  a  criminal  prosecution,  but  the  writ 
of  habeas  corpus  which  he  has  obtained  is  not  a  proceeding  in 
that  prosecution.  On  the  contrary,  it  is  a  new  suit  brought  by 
him  to  enforce  a  civil  right,  which  he  claims  as  against  those 
who  are  holding  him  in  custody,  under  the  criminal  process. 
•  •  •  The  proceeding  is  one  instituted  by  himself  for  his  lib- 
erty, not  by  the  government  to  punish  him  for  his  crime.  •  •  • 
Such  a  proceeding  on  his  part  is,  in  our  opinion,  a  civil  pro- 
ceeding, notwithstanding  his  object  is,  by  means  of  it,  to  get 
released  from  custody  under  a  criminal  prosecution."  {Ez 
.  parte  Tom  Tong,  108  U.  S.  556,  27  L.  Ed.  826,  2  Sup.  Ct.  Rep. 
871 ;  see,  also,  Winnovich  v.  Emery,  33  Utah,  345,  93  Pac.  988 ; 
State  V.  Euegin,  110  Wis.  189,  224,  62  L.  R.  A.  700,  85  N.  W. 
1046 ;  People  y.  Dewey,  23  Misc.  Rep.  267,  50  N.  Y.  Supp.  1013 ; 
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Simmons  v.  Georgia  Iron  etc.  60.,  117  Ga.  305,  61  L.  R.  A.  739, 
43  S.  E.  780.)  From  this,  indeed,  there  is  but  qualified  dissent; 
a  few  cases  going  so  far  as  to  hold  that,  where  the  writ  is 
sought  to  secure  release  from  custody  exercised  in  virtue  of  the 
criminal  laws,  it  may  then  be  classed  as  criminal  {Legate  v. 
Legate,  87  Tex.  248,  28  S.  W.  281 ;  Oleason  v.  Convmissioners  of 
McPherson  County,  30  Kan.  53,  492,  1  Pac.  384,  2  Pac.  644; 
People  V.  Bradley,  60  111.  390) ;  but  no  decision  has  been  called 
to  our  attention  in  which  it  is  even  suggested  that  the  proceed- 
ing can  be  criminal  in  its  nature  when  invoked  on  any  other 
occasion.  In  any  recognized  view  of  the  matter,  therefore,  the 
proceeding  here  presented  must  be  regarded  as  civil  in  its  nature, 
the  parties  thereto  being  Mrs.  Murphy  and  her  guardian,  both 
of  whom  are  entitled  to  the  privileges  conferred  by  section  6315, 
Revised  Codes,  supra. 

It  is  suggested  by  the  respondent  that  this  conclusion  tends 
[2]  to  impair  the  efficiency  of  the  writ  of  Jiaheas  corpus.  We 
think  the  contrary  is  true.  The  writ  is  a  high  prerogative  one, 
the  disposition  of  the  proceeding  is  not  directly  subject  to  re- 
view, and  the  greater  necessity  therefore  exists  for  the  hearing 
of  it  by  a  judge  whose  impartiality  cannot  be  questioned.  More- 
over, the  writ  in  the  present  instance  is  merely  used  to  have  deter- 
mined the  question  of  Mrs.  Murphy's  present  competency.  The 
proper  proceeding  for  that  purpose  is  prescribed  in  section 
7767  of  the  Revised  Codes,  and  in  such  proceeding  either  party 
may  disqualify  for  imputed  bias.  {State  ex  rel.  Carroll  v.  Dis- 
trict Court,  50  Mont.  506,  148  Pac.  312.)  We  have  not  decided, 
and  do  not  now  decide,  that  the  writ  of  habeas  corpus  is  an  alter- 
native method  to  accomplish  the  same  end.  But,  assuming  that 
it  is.  the  mere  selection  of  one  form  of  procedure  instead  of  the 
other,  at  the  arbitrary  will  of  one  of  the  parties,  affords  no 
reason  for  depriving  the  other  party  of  a  right  to  which  he 
would  otherwise  be  entitled. 

The  suggestion  that  the  proceeding  in  this  court  is  premature 
[3]  is  without  merit.  The  petition  alleges,  in  effect,  that  the 
affidavit  of  disqualification  was  filed  in  time ;  that  Judge  Clem- 
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ents  has  paid  no  attention  to  it;  that  he  intends  to  hear  and 
difipose  of  the  matter  himself.  These  things  are  admitted  by 
the  motion  to  quash ;  so  that  the  relator  is  subjected  to  a-  pro- 
ceeding before  Judge  Clements,  wherein  Judge  Clements  has 
no  jurisdiction  save  to  set  it  for  trial,  transfer  it,  or  call  another 
judge  {State  ex  rel.  Ooodman  v.  District  Court,  46  Mont.  492, 
128  Pac.  913 ;  State  ex  rel.  Sherman  v.  District  Court,  51  Mont. 
220,  152  Pac.  32),  and  wherein  the  disposition  of  it,  if  adverse 
to  the  relator,  cannot  be  reviewed  in  the  ordinary  course  of  law. 
It  is  therefore  ordered  that  a  peremptory  writ  issue  prohibit- 
ing the  respondent  from  proceeding  further  in  the  matter  re- 
ferred to,  save  to  transfer  it  or  set  it  for  hearing  and  call 
another  judge  to  hear  the  same. 

Vfrii  Issued, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


STATE  EX  KEL.  LINDSEY,  Relator,  v.  AYERS,  District 

Judge,  Respondent. 

(No.  3,799.) 
(Submitted  January  27,  1916.    Decided  February  11,  1916.) 

[155  Pac.  276.] 

Mandamus — BUI  of  Exceptions — Settlement — Duty,  of  District 
Judge. 

Mandamus — Jurisdiction  of  Supreme  Court. 

1.  After  the  institution  of  proceediDgs  in  mandamus  to  compel  a 
district  court  to  restore  a  bill  of  exceptions  stricken  from  the  files 
and  a  settlement  thereof,  the  supreme  court  cannot  be  ousted  of  juris- 
diction by  an  order  rescinding  the  order  striking  the  bill  and  making 
one  refusing  settlement  for  reasons  which  must  have  existed  when 
the  order  complained  of  was  made. 

Same — Bill  of  Exceptions — Settlement. 

2.  Where  a  party  pursues  the  statute  in  the  preparation,  service  and 
presentation  of  his  proposed  bill  of  exceptions,  he  is  entitled  to  have 
it  settled  as  a  matter  of  right,  and  settlement  may  be  compelled  by 
mandamus. 
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Bill  of  Exceptions — Settlement — Duty  of  District  Judge. 

3.  Since  "settlement"  of  a  bill  of  exceptions,  as  required  by  Section 
6788,  Bevised  Codes,  means  the  elimination  of  all  unnecessary  matter 
and  the  incorporation  of  all  matter  necessary  to  present  the  excep- 
tions, the  judge  to  whom  a  bill  is  presented  cannot  refuse  to  settle  it 
merely  because  it  does  not  contain  all  the  proceedings  or  the  evidence 
and  contains  misstatements  of  facts,  but  in  such  case  he  must  require 
the  bill  to  state  the  truth  and  fairly  exhibit  the  exceptions  saved,  strike 
out  useless  matter,  and  then  sign  the  bill  with  his  certificate  as  required 
l^  the  statute. 

[As  to  mandamua  against  judicial  officers,  see  note  in  92  Am.  St. 
Bop.  890.] 

Original  application  for  writ  of  mandate  by  the  State,  on 
the  relation  of  Theodore  Lindsey,  ftgainst  Roy  E.  Ayers,  Judge 
of  the  District  Court  of  the  Tenth  Judicial  District  in  and  for 
the  County  of  Fergus,  to  compel  restoration  to  the  files  of  a 
bin  of  exceptions  and  settle  the  same.    Peremptory  writ  issued. 

Mr.  P.  B.  Berger,  for  Helator. 

Messrs.  Belden  d  De  Kalb,  for  Respondent. 

MB.  JUSTICE  FOLLOWAY  delivered  the  opinion  of  the 
court. 

In  an  action  entitled  First  National  Bank  of  Miles  City  ▼. 
Theo.  Lindsey,  tried  in  the  district  court  of  Fergus  county,  re- 
sulting in  a  verdict  and  judgment  for  plaintiff,  the  defendant 
gave  notice  of  his  intention  to  move  for  a  new  trial  upon  a  biU 
of  exceptions  thereafter  to  be  prepared.  A  draft  of  the  pro- 
posed bill  was  served  and  delivered  to  the  judge  for  settlement. 
At  the  instance  of  the  plaintiff,  the  proposed  bill  was  stricken 
from  the  files  and  settlement  refused  November  29,  1915.  To 
the  application  of  the  moving  party  for  an  alternative  writ  of 
mandate,  the  respondent  judge  has  made  return  that  the  order 
striking  the  bill  has  been  rescinded  and  the  bill  restored  to 
the  fileSy  and  that  he  has  refused  to  settle  it  because  it  does  not 
contain  all  the  proceedings  or  all  the  evidence  or  the  substance 
of  it,  and  contains  a  misstatement  of  facts.  These  reasons  will 
he  treated  as  additional  grounds  for  the  order  refusing  settle- 
ment on  November  29,  1915.    We  do  not  concede  that  the  court 
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[1]  or  judge,  by  revoking  the  order  of  November  25,  after  this 
proceeding  was  instituted,  and  making  another  order  refusing 
settlement  for  reasons  which  existed,  if  at  all,  when  the  first 
order  was  made,  can  oust  this  court  of  jurisdiction  to  determine 
whether  this  relator  is  entitled  to  have  his  proposed  bill  settled. 

So  far  as  the  record  discloses,  the  relator  pursued  the  stat- 
[2]  ute  in  the  preparation,  service  and  presentation  of  his 
proposed  bill,  and  therefore  is  entitled  to  have  it  settled  as  a 
matter  of  right,  and  settlement  may  be  compelled  by  mandamus, 
{Montana  Ore  Pur.  Co.  v.  Lindsay,  25  Mont.  24,  63  Pac.  715.) 

An  attorney  who  intentionally  presents  a  false  or  unfair  state* 
ment  of  the  court  proceedings  for  settlement  as  a  bill  of  excep- 
tions merits  discipline ;  but  attorneys  even  are  fallible,  and  of  this 
fact  the  legislature  took  notice  in  providing  for  amendments  (sec. 
6788,  Rev.  Codes),  which  would  be  altogether  unnecessary  if  the 
moving  party's  draft  must  be  absolutely  correct  in  the  first 
instance. 

Qenerally,  the  bill  should  not  contain  all  the  evidence  taken 
upon  the  trial.  Section  6788  commands  "the  judge  or  referee 
[3]  in  settling  the  bill,  to  strike  out  of  it  all  redundant  and 
useless  matter,  so  that  the  exceptions  may  be  presented  as  briefly 
as  possible."  But  even  if  the  moving  party  is  derelict,  it  af- 
fords no  excuse  for  the  failure  of  the  judge  to  perform  his  duty. 
If  the  draft  as  proposed  contains  matters  which  it  should  not, 
it  is  the  duty  of  the  judge  to  strike  them  out.  If  it  fails  to 
contain  matters  which  should  be  included,  it  is  the  duty  of  the 
judge  to  have  them  incorporated.  In  other  words,  instead  of 
refusing  to  settle  a  defective  bill,  the  judge  should  require  it 
to  be  made  to  state  the  truth  and  fairly  exhibit  the  exceptions 
saved.  The  legal  distinction  between  settling  and  signing  a  bill 
of  exceptions  has  been  adverted  to  frequently.  (Montana  L,  <6 
P.  Co.  V.  Howard,  10  Mont.  296,  25  Pac.  1024.)  By  "settle- 
ment" is  meant  the  elimination  of  all  unnecessary  matter  and 
the  incorporation  of  all  matter  necessary  to  present  the  excep- 
tions as  briefiy  as  possible. 
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The  peremptory  writ  will  issue  requiring  this  respondent  to 
settle  the  bill  of  exceptions  presented  by  the  defendant  in  the 
ease  of  First  NaUoifuA  Bank  of  Miles  City  v.  Theo,  Lindsey,  and, 
when  settled,  to  sign  the  same  with  his  certificate  as  required  by 
section  6788  above. 

Writ  Issued, 

Mb.  Chibf  Justice  Brantly  and  Mr.  Justice  Sanneb  concur. 


HILLS,  Appellant,  v.  JOHNSON,  Respondent. 

<No.  3,594.) 
(Snbmitted  February  9,  1916.    Decided  February  21,  1916.) 

[156  Pac.  122.] 

Contracts — Rescission — Acceptance  of  Benefits — Estoppel. 

1.  One  who  bougbt  what  at  the  time  he  deemed  a  right  to  make 
immediate  homestead  entry  of  public  land,  but  which  subsequently 
proved  to  be  no  more  than  a  possessory  right  on  unsurveyed  land,  and 
with  such  knowledge  entered  the  land  as  a  homestead  when  declared 
open  to  settlement,  made  two  partial  payments  under  his  agreement, 
and  then,  after  expiration  of  two  years,  brought  an  action  to  rescind 
and  recover  back  his  payments,  was,  under  Section  5065,  Bevised 
Codes,  not  entitled  to  prevail. 

[As  to  effect  of  failure  to  read  contract,  or  carelessness  in  execut* 
ing  it  on  right  to  rescind,  see  note  in  32  Am.  St.  Bep.  384.] 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  B.  F.  Hills  against  Harry  H.  Johnson.  Judgment 
for  defendant  and  plaintiff  appeals.  Reversed  and  remanded, 
with  direction  to  enter  judgment  for  plaintiff. 

Cause  submitted  on  briefs  of  counsel. 

Mr.  Oscar  0.  Mueller  and  Mr.  Anton  D.  Strouf,  for  Appellant. 

Mr.  Chas.  J.  Marshall,  for  Respondent. 

62  Mont.— 6 
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MB.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  oourt. 

This  action  was  brought  by  plaintiff  to  recover  of  the  defend- 
ant the  sum  of  $469.91,  with  interest  from  September  14,  1912, 
alleged  to  be  a  balance  due  upon  a  promissory  note  for  $700 
executed  by  the  defendant  to  plaintiff  on  August  30,  1910,  pay- 
able within  two  years  thereafter.  Defendant  admitting  the 
execution  of  the  note,  alleges  as  a  defense  and  counterclaim  sub- 
stantially the  following :  That  on  or  about  August  30,  1910,  the 
plaintiff  represented  to  defendant  that  he  had  for  sale  a  relin- 
quishment of  a  homestead  entry  by  one  Alice  Nelson  upon  a 
quarter  section  of  public  land  of  the  United  States  in  Fergus 
county,  which  he  agreed  to  sell  to  the  defendant  for  $1,200; 
that  defendant,  relying  upon  the  representations  thus  made  by 
plaintiff,  agreed  to  pay  him  for  the  relinquishment  this  sum; 
that  the  plaintiff  and  the  defendant  went  to  the  office  of  one 
Leon  S.  Thurston,  United  States  Commissioner  at  Stanford  in 
Fergus  county,  and  had  certain  papers  executed  which  plaintiff 
represented  to  defendant  to  be  a  relinquishment  by  Alice  Nelson 
and  a  homestead  filing  by  the  defendant  upon  the  said  land; 
that  he  thereupon  executed  and  delivered  to  plaintiff  two  promis- 
sory notes,  one  for  $500  due  and  payable  on  or  before  Septem- 
ber 30,  1910,  and  a  second  for  $700,  the  one  upon  which  this 
action  was  brought;  that  according  to  the  terms  of  the  agree- 
ment the  plaintiff  paid  the  full  amount  of  the  first  note  and 
made  two  payments  on  the  second,  viz,,  $233.78  on  December  1, 
1911,  and  $100  on  September  14,  1912 ;  that  the  representations 
so  made  by  the  plaintiff  were  false ;  that  the  notes  were  without 
consideration  because  the  land  was  at  the  time  unsurveyed  pub- 
lic land  not  subject  to  homestead  entry  under  the  laws  of  the 
United  States,  and  so  remained  for  a  long  time  thereafter,  all 
of  which  plaintiff  knew  but  the  defendant  did  not  know;  that 
all  the  payments  to  plaintiff  were  made  before  defendant  learned 
that  plaintiff's  representations  were  false;  that  plaintiff  did 
not  in  fact  have  a  relinquishment  from  Alice  Nelson ;  and  that 
by  these  false  and  fraudulent  representations  whereby  defend- 
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ant  waa  induced  to  enter  into  the  agreement  and  make  the  pay- 
ments referred  to,  defendant  snflPered  damage  in  the  amount  so 
paid.  Judgment  is  demanded  that  the  note  be  canceled,  and  that 
defendant  be  awarded  the  sum  of  $839.43,  the  amount  of  the 
pa3rments  made  by  him.  A  trial  upon  the  issues  made  by  de- 
fendant's reply  to  these  allegations  resulted  in  a  verdict  for 
the  defendant.    Plaintiff  has  appealed  from  the  judgment. 

The  relief  sought  by  the  defendant  is  in  effect  a  rescission 
of  the  agreement  under  section  5065  of  the  Revised  Codes.  It 
is  insisted  by  counsel^  that  the  court  erred  in  refusing  to  direct 
a  verdict  for  plaintiff,  on  the  ground  that  the  defendant  does 
not  allege  in  his  answer,  nor  does  the  evidence  disclose,  that  he 
restored  or  offered  to  restore  to  the  plaintiff  everything  of  value 
received  from  him  under  the  agreement.  We  shall  not  stop  to 
consider  the  sufficiency  of  the  pleading.  Assuming  that  it  al- 
leges sufficient  to  warrant  relief,  in  our  opinion  the  evidence 
wholly  fails  to  make  a  case  under  the  statute.  When  not  ef- 
fected by  consent,  rescission  may  be  accomplished  by  observance 
by  the  party  seeking  it,  of  these  requirements:  '*  (1)  He  must 
rescind  promptly,  upon  discovering  the  facts  which  entitle  him 
to  rescind,  if  he  is  free  from  duress,  menace,  undue  influence, 
or  disability,  and  is  aware  of  his  right  to  rescind;  and  (2)  he 
must  restore  to  the  other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract,  or  must  offer  to  restore 
the  same,  upon  condition  that  such  party  shall  do  likewise,  unless 
the  latter  is  unable  or  positively  refuses  to  do  so.''  (Section 
5065,  supra.) 

There  is  a  conflict  in  the  evidence  as  to  whether  the  subject 
of  the  negotiations  resulting  in  the  agreement  was  understood 
[1]  to  be  a  relinquishment  of  a  homestead  filing  by  Alice  Nel- 
son or  9  mere  possessory  right  upon  unsurveyed  public  land 
owned  by  the  plaintiff  himself,  by  purchase  from  one  Jensen. 
These  facts  are  established  beyond  controversy:  When  he  met 
plaintiff,  the- defendant  was  in  search  of  vacant  public  land 
which  he  might  acquire  as  a  homestead  under  the  laws  of  the 
United  States.    The  plaintiff  had  theretofore  purchased  from 
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Jensen  tlie  right  to  the  pcflsession  of  320  acres  with  the  improve- 
ments thereon.  He  agreed  to  transfer  to  the  defendant  160 
acres  with  certain  improvements  for  $1,200.  Thereupon  he  and 
the  defendant  went  to  Thurston,  United  States  Commissioner 
at  Stanford,  to  have  the  transfer  made.  Upon  inquiry  of 
Thurston  as  to  the  best  method  of  effecting  the  transfer,  they, 
were  advised  that  this  could  be  best  done  by  defendant's  filing 
with  the  clerk  of  the  county  "a  declaration  of  intention"  to 
occupy  and  cultivate  the  land.  Such  a  declaration  was  drawn 
by  Thurston  and,  being  signed  and  verified  by  the  defendant, 
was  transmitted  to  the  clerk.  The  notes  were  then  executed  and 
delivered.  A  second  agreement  was  then  drawn  and  executed, 
under  the  terms  of  which  the  defendant  bound  himself  to  culti- 
vate at  least  60  acres  of  the  land,  the  cultivation  to  begin  during 
the  fall  of  1910,  and  to  permit  the  plaintiff  to  hold  a  one-half 
interest  in  the  crop  from  year  to  year  as  security  for  the  pay- 
ment of  the  last  note.  The  plaintiff  was  then  in  possession,  but 
immediately  surrendered  possession  to  the  defendant.  The  im- 
provements  consisted  of  a  small  house  and  a  well  about  thirty 
feet  deep,  not  yet  completed.  The  land  was  surveyed  in  June, 
1911,  and  was  declared  open  to  homestead  filing  in  October,  1913. 
In  the  meantime  the  defendant  retained  possession  of  it,  and 
when  it  was  opened  for  homestead  entry,  made  entry  of  it. 
Though  he  found  out  as  early  as  June,  1911,  that  the  land  was 
not  open  to  entry  because  it  had  not  been  surveyed,  he  did  not 
then  nor  at  any  time  thereafter  until  he  filed  his  answer  in  this 
case  on  November  5,  1913,  express  any  dissatisfaction  with  what 
he  had  acquired  from  plaintiff,  or  any  intention  to  rescind  the 
agreement.  On  the  contrary,  he  made  the  two  payments  of 
December  1,  1911,  and  September  14,  1912.  These  facts  bring 
the  case  within  the  decisions  in  Turk  v.  Rudman,  42  Mont.  1, 
111  Pac.  739,  and  Ott  v.  Pace,  43  Mont.  82,  115  Pac.  37,  and 
preclude  recovery.  The  defendant,  with  full  knowledge  of  all 
the  facts,  elected  to  stand  upon  the  agreement  and  retain  the 
benefit  he  had  received. 
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Let  it  be  conceded  that  the  improvements  upon  the  land  were 
of  small  value.  By  the  transfer  the  defendant  obtained  the 
right  to  the  immediate  iKNSsession  of  the  land,  and  thus  a  priority 
of  right  to  make  entry  of  it  as  a  homestead;  This  was  the  pur- 
pose he  sought  to  accomplish  by  hia  purchase.  It  was  a  right 
of  substantial  value;  and  though  defendant  agreed  to  pay  an 
extravagant  price  for  it,  this  is  no  reason  why  he  should  not 
keep  his  agreement.  **A  voluntary  acceptance  of  the  benefit  of 
a  transaction  is  equivalent  to  a  consent  to  all  the  obligations  aris- 
ing  from  it,  so  far  as  the  facts  are  known,  or  ought  to  be  known, 
to  the  person  accepting."     (Rev.  Codes,  sec.  4995.) 

As  we  have  already  said,  the  defendant  after  discovery  of  the 
fact  that  he  had  acquired  merely  a  possessory  right  on  unsur- 
veyed  land  instead  of  a  right  to  make  immediate  entry,  elected  to 
retain  such  right  as  he  did  acquire.  He  is  therefore  not  entitled, 
under  section  5065,  supra,  to  have  the  agreement  rescinded. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  district  court  to  enter  judgment  for  the  plaintiff. 

Reversed  and  remanded. 

Mb.  Justiob  Sanneb  and  Mb.  Justicb  Holloway  concur. 


STATE  Bx  BEL.  TAYLOR,  Relatob,  v.  DUNCAN,  County 

Clebk,  Respondent. 

(No.  3,809.) 
(Sabmitted  Febrnary  19,  1916.    Decided  Febrnary  23,  1916.) 

[165  Pac.  1111.] 

Primary  Elections — Tims  for  Holding — Initiated  Laws — Con- 
struction— Mandamiis. 

1.  Held,  on  mandamus,  that  initiated  law  providing  for  a  primary 
election  of  candidates  for  delegates  to  national  party  conventions 
and  for  the  nomination  of  presidential  electors  by  direct  vote  (Laws 
1913,  p.  590),  to  be  held  on  the  forty-fifth  day  before  the  first  Monday 
in  June  in  presidential  years,  and  the  law,  likewise  initiated  (Laws 
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1918,  p.  570),  making  provision  for  a  similar  election  for  the  purpose 
of  making  party  nominations  of  state  and  county  officers  to  be  held 
on  the  seventieth  day  preceding  the  biennial  general  elections,  may 
not  be  construed  so  as  to  permit  the  holding  of  but  one  election  for 
both  purposes. 

Original  application  for  writ  of  mandate  by  the  State,  on  the 
relation  of  William  Taylor,  against  A.  J.  Duncan,  as  County 
Clerk  of  Lewis  and  Clark  County.  Heard  on  motion  to  quash. 
Motion  granted,  and  proceeding  dismissed. 

Messrs.  Oalen  cfe  Mettler,  for  Relator,  submitted  a  brief  j  Mr. 
A.  J.  Oalen  argued  the  cause  orally. 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr,  W.  H.  Poor- 
man,  Assistant  Attorney  General,  submitted  a  brief;  Mr.  Poor- 
man  argued  the  cause  orally. 

ME.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

Mandam/us  to  compel  the  respondent,  as  county  clerk  of  Lewis 
and  Clark  county,  to  file  the  petition  of  the  relator  as  a 
candidate  for  the  Democratic  nomination  to  the  office  of  public 
administrator  of  said  county  and  to  place  his  name  as  such  can- 
didate upon  the  official  ballot  to  be  used  at  the  primary  election 
to  be  held  on  April  21,  1916.  The  theory  upon  which  the  relief 
is  sought  is  that  in  virtue,  of  .the  provisions  of  the  laws  passed 
by  the  initiative  at  the  general  election  of  1912,  relating  to 
primary  elections,  it  is  required  that,  in  the  years  when  a  Presi- 
dent and  Vice-president  of  the  United  States  are  to  be  elected, 
the  primary  election  for  all  offices — state  and  county,  as  well  to 
indicate  the  presidential  preference,  to  nominate  presidential 
electors,  and  to  elect  delegates  to  the  national  conventions — shall 
be  held  on  the  forty-fifth  day  before  the  first  Monday  of  June. 
As  no  dispute  exists  concerning  the  relator's  right  to  be  sub- 
mitted as  such  candidate  for  nomination  at  such  time  as  may 
be  appropriate,  the  question  presented  is  whether  these  initiated 
laws  contemplate  the  holding  of  one  primary  or  two  in  presi- 
dential yeanu 
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That  these  laws  are  an  attempt  ^y  the  people  to  enact  in  this 
[1]  state  the  general  features  of  the  primary  law  of  Oregon 
cannot  be  open  to  doubt,  and  it  must  likewise  be  conceded  that 
the  effort  to  adapt  the  provisions  of  that  law  to  the  legislative 
and  other  conditions  of  this  state  has  been  most  unskillfuUy  per- 
formed. Some  things,  however,  are  obvious.  At  the  time  our 
laws  were  enacted,  the  Oregon  law  consisted  of  the  general 
primary  law  relating  to  nominations  for  state  and  county  offices 
as  amended  by  a  later  enactment  relating  to  presidential  electors 
and  delegates  to  national  conventions;  the  whole,  however,  con- 
stituting one  law,  the  effect  of  which  is  to  require  but  one 
primary  election  in  presidential  years.  Had  it  been  the  inten- 
tion to  so  provide  in  this  state,  the  Oregon  law  as  a  whole  would 
doubtless  have  been  enacted  in  one  law.  This  was  not  done ;  in- 
stead, the  people  of  this  state  enacted  two  laws,  one  establishing 
the  primary  for  nominations  to  state  and  county  offices,  to  be 
held  on  the  seventieth  day  preceding  the  biennial  general  elec- 
tionsy  the  other  providing  for  an  election  to  be  held  on  the  forty- 
fifth  day  before  the  first  Monday  in  June  in  presidential  years, 
for  the  selection  of  delegates  to  national  party  conventions  and 
for  the  nomination  of  presidential  electors.  It  is  quite  true  the 
latter  Act  contains  the  phrase,  *'the  primary  nominating  elec- 
tion shall  be  held,  etc.**;  but  it  cannot  be  supposed  that  this 
phrase  has  reference  to  any  other  election  than  the  one  therein 
prescribed.  The  apparently  deliberate  separation  of  the  single 
Oregon  law  into  the  two  Montana  Acts  cannot  be  ignored. 

Again,  the  title  to  the  Act  last  referred  to  is  significant. 
While  we  are  not  required  to  hold  that  a  law  passed  by  the  peo- 
ple upon  the  initiative  is  subject  in  all  respects  to  the  constitu- 
tional provisions  and  restrictions  touching  the  title  to  Acts 
passed  by  the  legislative  assembly,  yet  the  title  may  be  fairly 
accepted  as  a  notice  to  the  people  of  the  general  contents  of  a 
bill  presented  for  their  acceptance  or  rejection,  and  as  some  in- 
dication of  their  intent  in  passing  it.  Now,  the  title  in  question 
contains  no  intimation  that  state  and  county  nominations  are 
involved  in  the  Act,  but  expressly  avows  that  its  purpose  is  ^'to 
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provide  for  the  expression  by  the  people  of  the  state  of  their 
preference  for  party  candidates  for  President  and  Vice-presi- 
dent of  the  United  States,  the  election  of  delegates  to  presiden- 
tial conventions  and  the  nomination  of  presidential  electors." 

The  relator  invokes  the  rule  which  requires  us  to  avoid  a  con- 
struction leading  to  absurdity  or  mischief,  and  asserts  that  the 
duplication  of  primaries  is  both  of  these.  Whether  this  is  so 
depends  somewhat  on  the  point  of  view,  and  we  are  not  prepared 
to  say  that  no  sound  reason  whatever  can  be  assigned  for  the 
separation  of  the  two  events.  These  considerations  have  to  do, 
therefore,  not  with  the  construction  or  validity  of  the  law  relat- 
ing to  presidential  primaries,  but  with  its  wisdom,  and  of  that 
this  court  is  not  the  arbiter.  If,  as  appears  here,  it  was  the  ap- 
parent intention  of  the  people,  for  reasons  satisfactory  to  them- 
selves, to  segregate  the  primary  election  for  presidential  prefer- 
ence from  that  for  state  and  county  offices,  we  know  of  no  legal 
obstacle  to  the  accomplishment  of  that  intention.  We  see  noth- 
ing in  the  provisions  of  the  presidential  primary  law,  either 
within  itself  or  in  collation  with  other  statutory  provisions,  to 
warrant  any  other  construction,  and  we  are  satisfied  that  the 
county  clerk  of  Lewis  and  Clark  county  is  under  no  legal  duty 
to  submit  the  relator's  candidacy  at  the  primary  election  in 
April. 

The  motion  to  quash  is  therefore  sustained  and  the  proceeding 
dismissed. 

Dismissed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 
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JOHNSON,   Ebspondent,    v.    CHICAGO,    MILWAUKEE    ft 

ST.  PAUL  BY.  CO.,  Appellant. 

(No.  3,603.) 
(Submitted  February  10,  1916.    Decided  February  24,  1916.) 

[155  Pac.  971.] 

BaUroads — KUling   of   Livestock — Negligence — Presumptions — 
Conflict  in  Evidence — Directed  Verdict — Proper  Refusal. 

1.  Where  the  presumption  of  negligence  on  the  part  of  a  railroad, 
company  in  the  killing  of  livestock  by  one  of  its  trains  relied  on  by 
plaintiff  (Bev.  Codes,  sec.  4309)  is  confronted  with  testimony  of  its 
train  operatives  that  there  was  not  any  negligence  on  their  part,  the 
result  is  a  conflict  of  evidence  resolvable  by  the  jury;  hence  a 
directed  verdict  in  f Avor  of  defendant  was  properly  refused. 

[As  to  a  railroad  company's  duty  to  cattle  on  track,  see  note  in 
20  Am.  St.  Bep.  161.] 

Appeal  from  District  Court,  Missoula  County;  J,  E.  Patter- 
son.  Judge, 

Action  by  Margaret  Johnson  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  Prom  a  judgment  for  plaintiff 
and  an  order  denying  it  a  new  trial,  defendant  appeals. 
A£Srmed. 

Mr.  Henry  G.  Stiff,  for  Appellant,  submitted  a  brief,  citing 
in  support  of  appellant's  contention:  Spaulding  y.  Chicago  & 
N.  W.  Ry.  Co.,  33  Wis.  582;  Menominee  River  Sash  &  Door  Co. 
V.  Milwaukee  &  N.  R.  Co.,  91  Wis.  447,  65  N.  W.  176 ;  Huher 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  6  Dak.  392,  43  N.  W.  819; 
Yolkman  v.  Chicago,  St.  P.  etc.  Ry.  Co.,  5  Dak.  69,  37  N.  W. 
731 ;  Crary  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  18  S.  D.  237,  100 
N.  W.  18 ;  Louisville  <6  N.  Ry.  Co.  v.  Rountree,  4  Ky.  Law  Rep. 
447;  KeUbach  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  11  S.  D.  468,  78 
N.  W.  951 ;  Scarpelli  v.  Washington  Water  Power  Co:,  63  Wash. 
18, 114  Pac.  870. 

Messrs.  J.  H.  Tdan  and  R.  F.  Oaines,  submitted  a  brief  in 
behalf  of  Respondent;  Mr.  Oaines  argued  the  cause  orally. 
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MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

On  May  10,  1913,  a  milch  cow  belonging  to  the  respondent  was 
struck  and  killed  by  one  of  the  appellant's  trains,  and  the  re- 
spondent brought  this  action  to  recover  $85,  the  value  of  said 
cow.  The  complaint  alleges  negligence  in  the  killing,  and  while 
the  answer  amounts  to  a  general  denial,  negligence  was  the  only 
issue  developed  at  the  trial.  As  evidence  of  such  negligence, 
[1]  respondent  relied  upon  the  presumption  established  by  sec- 
tion 4309,  Revised  Codes.  This  the  appellant  sought  to  rebut 
by  the  evidence  of  the  engineer  and  fireman  which,  if  accepted 
in  all  respects,  tended  to  show  that  there  was  no  negligence,  and 
at  the  close  of  all  the  evidence  moved  a  directed  verdict,  the 
denial  of  which  constitutes  the  only  error  assigned. 

Appellant's  contention  is  that,  having  presented  testimony 
tending  to  exonerate  it  from  negligence,  the  presumption  was 
overcome  in  the  absence  of  a  further  showing  by  the  respondent, 
and  a  verdict  should  have  been  directed  accordingly.  This  is  un- 
tenable. When  a  presumption  of  this  character  is  confronted 
with  testimony  in  the  opposite  direction,  the  result  is  a  conflict  of 
evidence  which  the  jury  must  resolve.  (Rev.  Codes,  sec.  8028, 
subd.  2;  Freeman  v.  Chicago,  M.  &  St.  P.  Ry,  Co.,  52  Mont. 
1,  154  Pac.  912;  Emerson  v.  Butte  Electric  By.  Co.,  46  Mont. 
454,  129  Pac.  319.) 

The  judgment  and  order  appealed  from  are  afSrmed. 

Affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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CITY  OF  BUTTE  bt  al.,  AppELTiANTS,  v.  INDUSTRIAL  ACCI- 
DENT BOARD  BT  AL.,  Respondents. 

(No.  3,793.) 
(Submitted  February  9,  1916.    Decided  February  24,  1916.) 

[156  Pac.  130.] 

Master  and  Servant — Cities  and  Towns — Workmen's  Compensa- 
tion  Act — Statutory  Construction — Rules. 

Workmen's  CompenBation  Act — Compulsory  as  to  Cities. 

1.  Held,  that  plan  No.  3  provided  by  the  Workmen's  Compensation 
Act  (Laws  1915,  Chap.  96,  p.  168)  is,  as 'to  a  city,  exclusive,  com- 
pulsory and  obligatory  upon  both  employer  and  employee. 

Statutory  Construction — Bule. 

2.  Tjk  the  construction  of  statutes,  every  word  thereof  must  be 
given  some  meaning  if  it  is  possible  to  do  so. 

Same — Bule. 

3.  Where  one  portion  of  a  statute  deals  with  the  subject  in  hand 
in  general  terms,  and  another  in  a  more  minute  and  definite  way, 
and  the  two  are  in  apparent  inconsistency  with  each  other,  they  must 
be  read  together  and  harmonized,  if  possible. 

[Afl  to  rule  that  words  of  a  statute  must  be  given  their  ordinary 
meaning,  see  note  in  12  Am.  St.  Rep.  827.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B, 
McCleman,  Judge. 

Pbooeedings  by  Hugh  Smith,  employee,  for  compensation 
tinder  the  Workmen's  Compensation  Act  against  the  City  of 
Butte,  employer.  The  Industrial  Accident  Board  rejected  the 
claim,  and  on  appeal  to  the  District  Court  the  order  was  af- 
firmed, and  the  city  appeals.    Reversed  and  remanded. 

Messrs.  J.  V.  Dwyer,  John  A.  Oroeneveld  and  N,  A.  Roter- 
ing,  for  Appellants,  submitted  a  brief;  Mr.  Oroeneveld  argued 
the  cause  orally. 

Mr.  J.  B.  Poindexter,  Attorney  Qeneral,  and  Mr.  C,  8.  Wag- 
ner, Assistant  Attorney  General,  for  Respondents,  submitted  a 
brief;  Mr.  Wagner  argued  the  cause  orally. 


On  Workmen's   Compensation  Acts  generally,  see  extensive  note  in 
UK,  A.  1916A,  23. 
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ME.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

Hugh  Smith,  an  employee  of  the  city  of  Butte,  was  injured 
in  the  course  of  his  employment  on  July  6,  1915.  He  applied 
for  compensation,  but  the  Industrial  Accident  Board  rejected 
his  claim  because  at  that  time  the  city  had  not  elected  to  be 
bound  by  the  Workmen's  Compensation  Act.  On  appeal  the 
order  of  the  board  was  affirmed ;  the  district  court  of  Silver  Bow 
[1]  county  holding  that  the  Workmen's  Compensation  Law  is 
elective  as  to  the  city  of  Butte.  That  decision  is  now  before  us 
for  review. 

The  question  for  solution  is  not  free  from  doubt  or  difficulty. 
Because  of  the  loose  language  employed  in  the  measure,  and  the 
failure  to  express  the  legislative  intent  in  plain,  terse  English, 
any  construction  which  may  be  put  upon  the  Act  leads  to  more 
or  less  absurd  results.  Speaking  generally,  the  measure  (Chap- 
ter 96,  Laws  1915)  is  intended  to  provide  compensation  to  work- 
men who  are  injured,  or  to  dependents  of  workmen  killed,  in 
hazardous  undertakings.  It  provides  three  plans  for  securing 
and  making  payment.  The  Act  is  intended  to  cover  all  hazard- 
ous employments  except  certain  special  classes  which  are  ex- 
cepted and  which  need  not  be  considered  here.  By  section  6(i) 
a  public  corporation,  such  as  a  city,  is  declared  to  be  an 
employer  within  the  meaning  of  the  Act.  Sections  3(f)  and 
3(i)  read: 

'*Sec.  3(f).  Every  employer  engaged  in  the  industries, 
works,  occupations,  or  employments  in  this  Act  specified  as 
'hazardous'  may  •  •  •  elect  whether  he  will  be  bound  by 
either  of  the  compensation  plans  mentioned  in  this  Act.  Such 
election  shall  be  in  the  form  prescribed  by  the  board,  and  shall 
state  whether  such  employer  shall  be  bound  by  compensation  plan 
number  one,  or  compensation  plan  number  two,  or  compensation 
plan  number  three,  and  a  notice  of  such  election,  with  the  nature 
thereof,  shall  be  posted  in  a  conspicuous  place  in  the  place  of 
business  of  such  employer/'  eto. 
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''Sec.  3(i).  It  u  the  intention  of  this  Act  that  any  employer 
engaged  in  hazardous  occupations  as  defined  herein  shall,  before 
being  bound  by  either  of  the  compensation  plans  herein  pro- 
vided, elect  to  be  so  bound." 

Standing  alone,  these  provisions  would  be  susceptible  of  bat 
one  construction,  viz.:  That  the  Act  is  not  binding  upon  or  ap- 
plicable to  a  city  until  the  city  elects  to  be  bound  in  the  manner 
indicated  in  section  3(f),  and  that,  when  it  makes  its  election, 
it  not  only  may,  but  m/ust,  choose  the  particular  one  of  the 
three  plans  under  which  it  elects  to  proceed.  But  other  pro- 
visions of  the  Act  demonstrate  that  this  could  not  have  been 
tiie  intention  of  the  lawmakers.  Section  3(e)  provides:  ''Where 
a  public  corporation  is  the  employer,  •  •  •  the  terms,  condi- 
tions and  provisions  of  compensation  plan  number  three  shall 
be  exclusive,  compulsory,  and  obligatory  upon  both  employer 
and  employee."  The  attorney  general  contends  that,  notwith- 
standing this  language,  the  Act  is  elective  as  to  every  employer, 
a  public  corporation  included,  but  that,  whenever  the  public 
corporation  employer  elects  to  be  bound  by  the  Act,  its  power 
of  election  is  exhausted,  and  it  cannot  choose  from  among  the 
three  plans  the  one  under  which  it  will  operate,  but  must  oper- 
ate under  plan  No.  3.  If  this  was  the  intention  of  the  law- 
makers, the  least  that  can  be  said  is  that  they  made  a  superlative 
effort  to  conceal  their  intention  in  a  multitude  of  useless  words. 
To  express  the  view  of  the  attorney  general,  it  was  only  neces- 
sary to  say:  ''Whenever  a  public  corporation  elects  to  become 
subject  to  this  Act,  the  provisions  of  compensation  plan  No.  3 
shall  be  exclusive  as  to  it."  But  the  legislature  did  not  so  ex- 
press itself;  on  the  contrary,  it  declared  that  where  a  public 
corporation  is  the  employer,  the  terms,  conditions  and  provisions 
of  compensation  plan  No.  3  shall  be  not  only  exclusive  but  com- 
pulsory and  obligatory  as  well.  It  is  a  general  rule  of  statu- 
[2]  tory  construction  tbat  "every  word  of  a  statute  must  be 
given  some  meaning  if  it  is  possible  to  do  so."  {State  ex  rel. 
Patterson  v.  Leniz,  50  Mont.  322,  146  Pac.  932.)  But,  if  the 
contention  of  the  attorney  general  prevailed,  the  words  "com- 
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pul^ry  and  obligatory"  would  be  meaninglesa.  Other  rules  of 
construction  whicli  have  been  reduced  to  statutory  form  are: 
"In  the  construction  of  a  statute  or  iuBtrument,  the  ofiGce  of  the 
jadge  is  simply  to  ascertain  and  declare  what  is  in  terms  or  in 
sabstauee  contained  therein,  not  to  Insert  what  has  been  omitted, 
or  to  omit  what  has  been  inserted;  and  where  there  are  several 
provisions  or  pailJculars,  such  a  construction  is,  if  possible,  to 
be  adopted  as  will  give  effect  to  all."  (Rev.  Codes,  see.  7875.) 
"In  the  construction  of  a  statute  the  intention  of  the  legislature 

•  ••  is  to  be  pursued  if  possible;  and  when  a  general 
and  particular  provision  are  inoonsistent,  the  latter  is  paramount 
to  the  former.  So  a  particular  intent  will  control  a  general 
one  that  is  inconsistent  with  it."     (Sec.  7876.) 

And  section  24a  of  this  Act  declares:  "Whenever  this  Act,  or 
any  part  or  section  thereof,  is  interpreted  by  a  court,  it  shall  be 
liberally  construed  by  such  court." 

In  Stadler  v.  City  of  Helena,  46  'Mont.  128,  127  Pac.  454,  we 
said:  "Where  there  is  one  statute  dealing  with  a  subject  in  gen- 
eral and  comprehensive  terms  and  another  dealing  with  a  part 
[S]  of  the  same  subject  in  a  more  minute  and  definite  way,  the 
two  should  be  read  together  and  harmonized,  if  possiMe,  with 
a  view  to  giving  effect  to  a  consistent  legislative  policy."  The 
rule  applies  as  well  to  different  portions  of  the  same  statute.  In 
State  ex  rel.  Bitter  Root  Valley  Irr.  Co.  v.  District  Court,  51 
Mont.  305,  152  Pac.  745,  we  approved  the  following  rule: 
"Where  one  part  of  a  statute  is  susceptible  of  two  constructions, 
and  the  language  of  another  part  is  clear  and  definite  and  is  con- 
sistent with  one  of  such  constructions  and  opposed  to  the  other, 
that  construction  must  be  adopted  which  will  render  all  clauses 
harmonious." 

We  think  it  is  possible  to  reconcile  the  apparent  inconsisten- 
Act  and  conform  to  the  rules  of  construction  just 
B  expressions  "every  employer"  and  "any  em- 
1,  respectively,  in  sections  3(f)  and  3(1),  above,  and 
the  Act,  are  used  in  the  genenc  sense,  and,  if  no 
i  appeared,  would  include  every  employer,  a  publio 
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corporation  as  well  as  an  individual.  But  section  3(e)  carves 
oat  of  the  general  class  all  public  corporations  acting  as  em- 
ployers, so  that  the  Act  in  its  entirety  is  elective  as  to  all  private 
employers,  but  compulsory  as  to  public  corporations  and  con- 
tractors engaged  in  the  performance  of  contract  work  for  such 
public  corporations.  The  city  of  Butte  had  no  election,  but  was 
bound  by  the  Act,  as  was  its  employee,  from  the  time  it  became 
effective,  July  1,  1915.  There  are  certain  considerations  which 
lend  color  to  this  view: 

(a)  The  legislature,  in  section  2(a)  of  the  Act,  created  the 
Industrial  Accident  Board,  and  provided  for  the  appointment  of 
one  member  with  a  definite  term  of  four  years  at  a  salary  of 
$4,000  per  year.  It  also  made  further  provision,  in  section 
2(d),  for  bonding  all  three  members  of  the  board;  in  2(g)  for 
a  seal;  in  2(i)  for  a  secretary;  in  2(j)  for  other  assistants  and 
employees;  in  2(n)  for  a  supply  of  blank  forms,  etc.;  and  in 
section  23(a)  appropriated  $50,000  from  the  general  funds  of 
the  state  for  an  administrative  fund  to  carry  on  the  work  of  the 
board — ^and  all  this,  under  the  view  of  the  attorney  general, 
without  any  assurance  that  a  single  employer  or  employee  would 
be  subject  to  the  Act,  or  that  the  elaborate  machinery  thus  pro- 
vided would  ever  be  called  upon  to  perform  any  function  what- 
ever. 

(b)  Section  40 (m)  provides:  **If  any  employer  shall  default 
in  any  payment  to  the  Industrial  Accident  Fund,  the  sum  may 
be  collected  by  an  action  at  law  in  the  name  of  the  state."  If 
the  expression  "any  employer,"  as  used  herein,  includes  a  pub- 
lic corporation,  it  includes  the  state;  and,  if  the  state  should  be- 
come delinquent  in  its  contributions  to  the  fund,  it  might  sue 
itself  to  collect  the  amount  due — ^a  result  too  absurd  to  require 
further  comment. 

(c)  As  before  observed,  the  same  section — 3(f) — which  ^ves 
an  election  to  every  employer  also  requires  every  employer  who 
has  such  election  to  designate  his  choice  of  the  three  plans  under 
which  he  prefers  to  act.    The  words  ''every  employer,"  as  there 
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used,  cannot  possibly  include  a  public  corporation;  for,  if  they 
do,  section  3(e)  is  rendered  meaningless. 

(d)  At  the  time  the  bill  for  this  Act  was  under  consideration 
by  the  legislature  the  impression  was  general  throughout  this 
country  that  an  Act  compulsory  upon  private  employers  would 
not  be  constitutional,  whereas  the  right  of  the  state  to  impose 
the  provisions  of  the  Act  upon  itself  could  not  be  questioned 
{Wood  V.  City  of  Detroit  (Mich.),  155  N.  W.  592.)  There  is 
some  reason,  therefore,  to  assume  that  the  legislature  made  the 
Act  compulsory  as  far  as  it  was  deemed  possible  to  do  so. 

(e)  If  ** every  employer"  must  be  held  to  include  a  public 
corporation  in  every  instance,  as  contended  by  the  attorney  gen- 
eral, then  the  expression  ''every  employee**  would  include  an 
employee  of  a  public  corporation  in  every  instance ;  but  this  can- 
not be  true.  Section  3(g)  provides:  ''Every  employee  in  the 
industries,  works,  occupations  or  employments  in  this  Act  speci- 
fied as  'hazardous'  shall  become  subject  to  and  be  bound  by  the 
provisions  of  that  plan  of  compensation  which  shall  have  been 
adopted  by  his  employer,  unless  such  employee  shall  elect  not  to 
be  bound  by  any  of  the  compensation  provisions  of  this  Act." 
It  cannot  be  doubted  that,  after  the  employer  elects  to  come 
under  the  Act  his  employee  may  elect  for  himself  whether  he 
will  become  subject  to  the  Act  or  not;  but  under  section  3(e) 
the  employee  of  a  public  corporation  has  no  such  election ;  he  is 
bound  by  c<Hnpensation  plan  No.  3. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  enter  judgment  reversing  the 
order  of  the  Industrial  Accident  Board  rejecting  the  claim  of 
Hugh  Smith. 

Beversed  and  remcmded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
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PRITCHETT  ET  AL.,  Respondents,  v.  JENKINS,  Appellant. 

(No.  3,596.) 
(Submitted  February  10,  1916.    Decided  February  25,  1916.) 

[155  Pac.  974.] 

Sales — Livestock — Breach  of  Contract — Mecisure  of  Damages — 
Evidence. 

Parol  Evidence — When  Inadmissible. 

1.  Admission  of  parol  evidence  to  vary  and  contradict  tbe  terms 
of  a  written  contract  is  error. 

Bales — Breach  of  Contract — Measure  of  Damages. 

2.  Where  defendant  had  agreed  to  sell  and  deliver  300  head  of 
cattle  at  a  time  certain,  and  delivered  but  248,  the  buyer  was  entitled 
to  recover  as  damages  the  advance  in  market  value  of  the  52  cattle  sold, 
but  not  delivered,  over  and  above  the  contract  price. 

[As  to  admissibility  of  subsequent  parol  agreement  to  vary  written 
contract,  see  note  in  56  Am.  St.  Bep.  659.] 

Appeal  from  District  Court,  Meagher  County;  J.  A.  Mat- 
thews, Judge. 

Action  by  Duff  Pritchett  and  R.  B.  Minty,  copartners  doing 
business  as  Pritchett  &  Minty,  against  J.  W.  Jenkins.    From  a 

« 

judgment  for  plaintiffs  and  an  order  denying  him  a  new  trial, 
defendant  appeals.    Modified  and  affirmed. 

Mr.  N.  B,  Smith  and  Mr.  Edward  D,  Phelan,  for  Appellant, 
submitted  a  brief ;  Mr.  Phelan  argued  the  cause  orally. 

Messrs.  MacJcel  &  Tyvant  and  Messrs.  Ford  cfe  Linn,  for  Re- 
spondents, submitted  a  brief ;  Mr.  Henry  A.  Tyvant  and  Mr.  C. 
A.  Linn  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
csourt. 

Plaintiffs  purchased  from  the  defendant  certain  cattle,  evi- 
dencing the  transaction  by  an  agreement  in  writing.    They  em- 
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ployed  a  blank  form,  the  material  portion  of  which,  when  filled 
in  and  executed,  follows: 


• 

1 

6 

Description. 

• 

Price  per 
Head. 

Time  and  Place  of 
Delivery. 

300 

Mixed    cattle    (calves 
thrown  in)  or  all  cat- 
tle branded  5T 
Y 

5T 
Y 

35.00 

White  Sulphur  Springs 
between    Sept.    15th 
and  Oct.  15th,  1912. 

This  action  was  brought  to  recover  damages,  the  theory  of  the 
complaint  being  that  the  defendant  had  failed  to  make  delivery 
according  to  the  terms  of  his  agreement.  Prom  a  judgment  in 
favor  of  plaintiffs  for  $2,100  and  from  an  order  denying  him  a 
new  trial,  the  defendant  appealed. 

The  pleadings  do  not  raise  any  issue  of  fraud,  accident  or  mis- 
take in  the  execution  of  the  agreement.  In  their  complaint  the 
plaintiffs  rely  upon  the  written  contract,  and  in  his  answer  the 
defendant  relies  upon  it  as  well.  Singularly  enough,  upon  the 
[1]  trial  each  side,  over  the  objection  of  the  other,  was  per- 
mitted to  introduce  parol  evidence  which  tended  to  vary  and 
contradict  the  terms  of  the  writing.  The  rulings  were  erro- 
neous. (Sees.  5018,  5067,  Rev.  Codes;  Western  Loan  &  Savings 
Co.  V.  Smith,  42  Mont.  442,  113  Pac.  475 ;  Ford  v.  Drake,  46 
Mont.  314,  127  Pac.  1019.)  The  contract  is  plain  and  certain 
[2]  in  its  provisions.  The  defendant  agreed  to  deliver  300  cat- 
tle. He  delivered  only  248,  and  offered  no  legal  excuse  for  his 
failure  to  deliver  the  remainder.  The  only  question  for  deter- 
mination was:  To  what  extent,  if  any,  did  the  market  value  of 
the  fifty-two  cattle  sold,  but  not  delivered,  advance  over  and 
above  the  contract  price?  There  is  not  any  substantial  conflict 
in  the  evidence  upon  this  issue.  The  testimony  justified  plain- 
tiff's claim  that  they  were  damaged  to  the  extent  of  $30  per 
head. 

The  order  overruling  the  motion  for  a  new  trial  is  affirmed; 
the  cause  is  remanded  to  the  district  court,  with  directions  to 
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rednce  the  amonnt  of  the  judgment  to  $1,560  and  costs,  as  of 
date  June  24,  1913,  and,  as  thus  modified,  it  will  stand  affirmed. 
The  appellant  will  recover  one-half  of  his  costs  of  appeal. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sai^keb  concur. 


In  be  BUNSTON. 


(No.  3,746.) 
(Submitted  January  31,  1916.    Decided  February  25,  1916.) 

[155  Pac.  1109.] 

Atiomeys — Professional  Misconduct — Disbarment. 

1.  A  eounty  attorney  who  used  the  powers  of  his  of&ce,  by  issuing 
warrants  for  the  arrest  of  persons  and  filing  informations  against 
others,  to  compel  them  to  make  monetary  settlements  favorable  to 
clients  in  his  civil  practice,  was  guilty  of  such  misconduct  as  to 
warrant  his  disbarment. 

[As  to  unprofessional  conduct  as  ground  for  disbarment  of  attor- 
ney, see  note  in  45  Am.  St.  Bep.  81.] 

Pboceedings  for  the  disbarment  of  H.  W.  Bunston.  Accused 
disbarred,  with  leave  to  apply  for  reinstatement  after  one  year 
upon  condition. 

Mr.  E.  E.  Lonabaugh,  of  the  Bar  of  Wyoming,  for  Accused. 

ItfR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

Charges  having  been  filed  against  H.  W.  Bunston,  a  member 
of  the  Bar  of  this  state,  alleging  professional  misconduct  in  cer- 
tain particulars,  Honorable  F.  B.  Reynolds,  of  Billings,  was  ap- 
pointed commissioner  of  this  court  to  hear  the  testimony  and 
report  the  same,  >  together  with  his  findings  of  fact  and  con- 
clusions of  law.    This  has  been  done,  and  the  substance  of  his 


As  to  disbarment  or  suspension  of  attorney  for  misconduct  in  an 
official  capacity  other  than  his  attorneyship  itself,  see  note  in  L.  fi.  A. 
1915A,66a. 
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findings,  so  far  as  we  deem  them  material  and  supported  by  the 
evidence,  is  as  follows: 

(1)  That  the  respondent  is  thirty  years  of  age,  possesses  a 
university  education,  resides  and  practices  his  profession  at  Har- 
din, and  since  January  4,  1915,  has  been  county  attorney  of  Big 
Horn  county. 

(2)  That  William  Flannery,  claiming  to  have  purchased  from 
the  Chicago,  Burlington  &  Quincy  Railroad  Company  certain 
ties,  posts  and  wire,  left  by  said  company  upon  its  abandoned 
line  between  Toluca  Junction  and  Pryor  Agency,  employed  re- 
spondent as  his  attorney  to  make  collection  of  claims  from  vari- 
ous parties,  including  one  C.  B.  Clark  and  wife,  for  the  taking 
of  portions  of  such  ties,  posts  and  wire,  and  three  days  after 
such  employment  the  respondent  prepared  a  criminal  complaint 
and  caused  the  arrest  of  said  Clarks  for  receiving  stolen  prop- 
erty, to  wit,  a  portion  of  said  ties,  posts  and  wire.  Upon  this 
complaint  the  Clarks  were  given  a  preliminary  hearing,  and  on 
April  13,  1915,  held  to  answer  to  the  district  court  of  Big  Horn 
county.  On  May  12,  1915,  the  respondent  called  upon  said 
Clarks  for  the  purpose  of  procuring  a  settlement  of  Flannery 's 
claim;  but  they,  disputing  Flannery 's  title  to  the  property, 
offered  to  submit  to  a  civil  suit  upon  the  claim  and  to  give  bond 
for  the  payment  of  any  judgment  that  might  be  awarded  against 
them.  The  respondent  insisted  on  payment  without  civil  suit 
and  stated  to  C.  B.  Clark  that,  if  such  settlement  was  not  made, 
the  criminal  proceeding  would  not  be  dismissed ;  whereupon  and 
to  avoid  the  filing  of  an  information  against  himself  and  his 
wife,  and  understanding  from  respondent's  statement  that  the 
criminal  charge  would  be  dismissed  if  the  settlement  were  made, 
said  Clark  gave  the  respondent  a  check  for  $160,  saying  that  he 
would  rather  pay  than  submit  to  the  criminal  action ;  respondent 
took  the  check,  cashed  it,  retained  for  himself  $40  as  a  fee, 
reserved  for  his  associate  counsel  a  like  amount  as  a  fee,  and 
deposited  in  bank  the  sum  of  $80  for  Flannery.  The  respondent 
filed  no  information  against  the  Clarks,  or  either  of  them,  but 
on  May  18,  1915,  did  file  with  the  clerk  of  the  district  court  of 
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Big  Horn  county  a  statement  of  his  reasons  for  not  further 
prosecuting  said  charge.  Thereafter  C.  B.  Clark  demanded  the 
return  of  the  money  so  paid  by  him  to  respondent,  on  the  ground 
that  the  same  had  been  obtained  through  duress,  but  the  respond- 
ent refused  to  make  such  return,  although  Flannery  had  not  then 
approved  the  settlement  or  accepted  the  fruits  thereof. 

(3)  That  on  April  15,  1915,  in  consequence  of  a  diflSculty  at 
Wyola  between  the  wife  of  one  S.  L.  Young  and  a  certain  Miss 
Shaw,  Mrs.  Young  by  mistake  threatened  a  Miss.  Pickering  with 
a  gun,  supposing  her  to  be  Miss  Shaw,  causing  the  physical  col- 
lapse of  Miss  Pickering  as  well  as  nervous  shock  to  Mrs.  Young. 
One  Dr.  Ashby,  a  woman  physician,  rendered  assistance  to  both 
and  later  complained  to  respondent  that  S.  L.  Young  had  refused 
to  pay  her  claim  for  such  services ;  whereupon  the  respondent, 
though  he  knew  and  understood  that  S.  L.  Young  had  been 
guilty  of  no  criminal  act  and  was  not  liable  to  Dr.  Xshby  for 
any  services  rendered  to  Miss  Pickering,  wrote  two  letters  to  said 
S.  L.  Young  on  the  letter-head  of  the  county  attorney's  office, 
demanding  that  Dr.  Ashby 's  claim  be  settled,  in  one  of  which 
he  stated:  **If  a  satisfactory  reply  is  not  received,  together  with 
a  remittance  for  the  claim  made,  you  may  expect  criminal  pro- 
ceedings to  be  entered  against  you  at  once.''  And  in  the  other 
of  which  he  said:  **The  refusal  on  your  part  to  pay  the  claim  of 
Dr.  Ashby  was  the  straw  that  broke  the  camel 's  back,  and  unless 
it  is  straightened  up  *  •  *  you  will  have  to  face  the  music ; 
if  it  is,  I  feel  that  you  will  have  no  particular  cause  to  worry." 

(4)  That  prior  to  July  29,  1915,  one  Carl  Messing  was  a  ten- 
ant of  one  D.  S.  Kearney.  Difficulty  arose  between  them,  as  a 
result  of  which  Kearney  threatened  to  kill  Messing,  and  re- 
spondent as  county  attorney  was  asked  to  institute  proceedings 
against  Kearney  to  compel  him  to  keep  the  peace.  On  July  29, 
the  respondent  went  to  Kearney's  home  accompanied  by  a 
deputy  sheriff,  to  whom  he  had  given  what  purported, to  be, 
and  on  its  face  was,  a  valid  warrant  for  the  arrest  of  Kearney 
and  there  sought  to  secure  an  adjustment  of  the  Messing  affair. 
The  negotiations  not  proceeding  to  his  satisfaction,  he  instructed 
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the  deputj  out  of  Kearney  'b  hearing  to  put  Kearney  under  arrest. 
This,  however,  was  not  done ;  Kearney  agreeing  to  give  Messing 
a  promissory  note  for  $190  secured  by  chattel  mortgage.  There- 
after respondent  returned  to  Hardin,  prepared  and  sent  to 
Kearney  for  execution  the  chattel  mortgage  referred  to.  Said 
mortgage  was  returned  to  respondent  who,  out  of  the  presence  of 
Kearney  and  without  any  acknowledgment  by  Kearney  of  the 
execution  of  the  same,  certified  as  a  notary  public  that  said 
Kearney  acknowledged  before  him  the  execution  of  said  mort- 
gage, and  at  the  same  time  respondent  himself  made  the  affi- 
davit of  good  faith  required  of  the  mortgagee,  as  agent  of 
Messing. 

(5)  That  it  has  been,  and  at  the  time  of  the  Kearney  matter 
was,  the  custom  of  respondent  as  county  attorney  to  keep  in  his 
office  blank  warrants  signed  by  the  justice  of  the  peace,  and 
blank  complaints  with  the  signature  of  the  justice  of  the  peace 
to  the  affidavit  thereto,  so  that,  in  the  discretion  of  the  respond- 
ent, he  could  fill  in  a  complaint  and  warrant  above  the  signatures 
and  have  the  warrant  served  by  the  sheriflf  without  the  necessity 
of  calling  upon  a  justice  of  the  peace  to  take  action  in  the  par- 
ticular case.  The  warrant  given  to  the  deputy  by  respondent  in 
the  Kearney  matter  was  of  this  character,  no  complaint  what- 
ever having  been  filed. 

(6)  That  on  September  29,  1915,  respondent,  as  attorney  for 
one  Walsh,  procured  a  judgment  against  one  Edwards  for  about 
$1,100,  and  shortly  thereafter  told  Edwards  that,  if  the  judg- 
ment was  not  promptly  paid,  "other  proceedings"  would  be 
instituted.  Thereafter,  on  October  14,  said  judgment  not  having 
been  paid,  respondent,  as  county  attorney,  brought  criminal  ac- 
tion against  Edwards,  charging  him  with  obtaining  money  by 
false  pretenses.  Upon  this  charge  a  preliminary  examination 
was  had,  and  Edwards  was  held  to  answer  and  committed  to  jail 
for  want  of  bail.  Thereafter,  on  November  4,  1915,  Edwards 
was  discharged  from  such  commitment  by  the  district  court  of 
Yellowstone  county  on  habeas  corpus.  Meanwhile,  respondent, 
anticipating  the  possible  discharge  of  Edwards,  prepared  and 
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verified  a  second  complaint  charging  Edwards  with  larceny  as 
bailee,  and,  without  such  complaint  being  filed  in  any  court, 
delivered  a  warrant  of  arrest  to  the  sheriff,  who  immediately, 
ni)on  the  discharge  of  Edwards,  served  the  same  by  taking  Ed- 
wards into  custody.  Thereafter  the  complaint  was  filed  in  the 
justice  court,  but  resi)ondent  had  never  any  intention  to  prose- 
cute said  charge  or  to  file  said  complaint,  unless  Edwards  should 
be  discharged  on  the  habeas  corpus  proceedings  above  referred 
to. 

The  conclusions  of  the  commissioner  are  that  in  the  Kearney 
and  Edwards  transactions  there  was  no  professional  misconduct 
on  the  part  of  respondent  ''except  his  use  of  blank  complaints 
and  warrants"  and  his  certifying  to  the  acknowledgment  by 
Kearney  of  the  chattel  mortgage;  that  in  the  Clark  transaction 
respondent  was  guilty  of  a  violation  of  Code  section  6402,  of 
extortion  as  defined  by  Code  sections  8663  and  8664,  of  mal- 
practice involving  moral  turpitude,  and  of  unprofessional  con- 
duct; that  in  the  Young  transaction  respondent  was  guilty  of 
blackmail  as  defined  by  Code  section  8671,  of  malpractice  involv- 
ing moral  turpitude,  and  of  unprofessional  conduct.  The  con- 
tention of  respondent  is  that  these  conclusions  are  not  warranted 
by  the  findings,  and  that  the  findings  do  not  impute  to  him  any 
culpable  act. 

We  deem  it  unnecessary  to  say  whether  the  conduct  of  re- 
spondent as  exhibited  by  this  record  amounts  to  violations  of 
the  sections  above  referred  to,  or  of  other  sections  that  may 
readily  occur  to  the  mind,  since  we  have  no  sort  of  doubt  that 
it  was  malpractice  of  the  most  serious  character.  Touching  the 
Clark  matter,  there  was  evidence  to  show  not  only  the  naked 
facts  found  by  the  commissioner,  but  also  that  when  Clark  dis- 
puted Flannery's  title  to  the  property  he  also  claimed  to  have 
taken  it  by  permission  of  its  custodian ;  that,  when  he  in^ted 
a  civil  suit  to  settle  the  matter,  respondent  said  he  had  been 
over  the  title  business  and  had  no  doubt  of  Flannery's  right, 
called  attention  to  the  fact  that  the  time  for  filing  the  informa- 
tion would  expire  the  following  day,  stated  that  after  such  filing 
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the  matter  would  be  harder  for  him  to  dismiss  because  it  would 
have  to  be  done  in  court,  mentioned  that,  unless  a  settlement 
was  tendered,  the  information  would  be  filed,  and  asked  Clark 
if  he  was  willing  to  tender  a  settlement  in  case  the  information 
should  not  be  filed;  and  that,  among  the  reasons  stated  by  the 
respondent  to  the  court  for  not  filing  an  information,  were  doubt 
of  Plannery's  title  to  the  property,  and  respondent's  belief 
that  there  was  no  intent  to  steal  on  the  part  of  the  Clarks.  As 
avoiding  the  imputation  of  wrongdoing,  the  respondent  suggests 
that  there  was  no  threat  to  accuse,  because  the  Clarks  had  al- 
ready been  accused,  and  that  they  had  paid  no  more  than  the 
just  value  of  the  property.  We  cannot  admit  the  force  of  these 
propositions.  An  information  by  a  county  attorney  charging 
the  commission  of  an  offense  is  as  much  an  accusation  as  a  com- 
plaint. The  power  vested  in  him  and  the  duty  imposed  upon 
him,  to  file,  or,  in  certain  circumstances,  not  to  file,  an  informa- 
tion after  commitment  by  a  magistrate,  are  the  power  and  duty 
to  accuse  or  not  to  accuse;  it  is  the  right  of  the  state  and  of 
every  person  within  the  state  to  have  that  power  exercised  and 
that  duty  performed  in  every  instance  without  price,  and  that 
right  applied  to  the  case  of  the  Clarks,  without  regard  to  whether 
they  did  or  did  not  pay  for  the  property.  So,  too,  the  amount 
paid  is  not  the  point.  Conceding  the  amount  was  just,  it  does 
not  follow  that  it  was  justly  due  to  Plannery,  or  that  the  Clarks 
could  be  justly  deprived  of  their  right  to  dispute  his  title  and 
protect  themselves  from  other  possible  claims.  If,  for  the  rea^ 
sons  stated  to  the  court  by  the  respondent  himself,  his  duty  was 
not  to  file  an  information,  he  could  not  lawfully  file  one  in  order 
to  extract  money  from  the  Clarks  to  pay  Flannery,  whose  right 
thereto  was  disputed  and,  in  his  own  language,  open  to  doubt. 

For  the  Young  letters,  not  the  shadow  of  an  excuse  is  offered. 
Yet  they  were  a  deliberate  threat  by  the  respondent  to  exercise 
his  power  as  county  attorney  to  prosecute  for  crime  a  man  con- 
fessedly innocent  of  crime  unless  that  man  should  pay  a  civil 
claim  none  of  which  he  had  personally  incurred  and  for  a  por- 
tion of  which  he  was  not  even  liable.    A  thing  of  this  sort  would 
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not  have  been  permitted  in  the  days  of  old  when  men  were  jailed 
for  debt;  the  unfortunate  was  always  given  a  chance  to  dispute 
the  debt,  and,  if  he  was  found  to  owe  and  could  not  pay  it,  he 
was  branded  as  a  debtor,  but  not  as  a  criminal.  The  passage 
of  those  days  is  a  matter  of  history,  and  a  university  graduate 
with  capacity  sufficient  to  become  an  attorney  at  law  cannot 
plead  ignorance  of  a  matter  of  such  elementary  and  universal 
knowledge  as  that  civil  claims  can  be  enforced  only  by  civil 
means. 

The  plea  of  exoneration,  based  on  the  belief  of  the  commis- 
sioner that  in  the  Clark  and  Young  transactions  the  respondent 
did  not  deliberately  intend  to  do  wrong,  and  did  not  seek  to 
profit  by  the  Young  affair,  cannot  be  entertained.  That  he  in- 
tended to  do  just  what  he  did  do  is  unquestioned,  and  it  is  too 
late  in  the  twentieth  century  to  say  that  such  conduct,  exhibit- 
ing, as  it  does,  an  utter  indifference  to  the  solemn  responsibilities 
reposed  in  a  prosecuting  officer,  and  invading,  as  it  does,  the 
most  sacred  rights  of  the  citizen,  involves  no  moral  obliquity, 
whether  or  not  the  respondent  profited  or  sought  to  profit 
thereby. 

With  the  disposition  exhibited  in  the  Clark  and  Young  mat- 
ters to  use  the  power  of  the  county  attorney  in  furtherance  of 
objects  in  no  wise  connected  with  the  duties  of  that  office,  th^ 
course  of  procedure  adopted  in  the  Edwards  matter  seems  en- 
tirely 'Consistent.  The  commissioner  has  found,  however,  that 
the  "further  proceedings"  threatened  in  that  matter  were  a"n 
equity  suit.  As  there  is  some  evidence  to  warrant  this  view, 
we  shall  not  include  the  Edwards  matter  as  a  basis  for  respond- 
ent's condemnation;  save  as  regards  the  habit  of  keeping  and 
issuing  warrants  at  his  pleasure,  without  the  existence  of  sworn 
complaints  duly  filed  to  authorize  them. 

Not  only  do  these  modem  **lettres  de  cachet"  also  appear  in 
the  Kearney  matter,  but  that  matter  presents  two  other  impro- 
prieties, inz,,  respondent's  certificate  as  a  notary  public  to  the 
effect  that  Kearney  had  appeared  and  acknowledged  the  execu- 
tion of  the  chattel  mortgage  to  Messing,  when  such  was  not  the 


90  In  BE  BuNSTON.  [Dec.  T.  '15 

f act,  and  his  affidavit  to  the  good  faith  of  the  mortgage  as  agent 
for  Messing,  when  his  authority  to  make  it  was  doubtful,  to 
say  the  least.  We  mention  these  in  passing,  for,  though  no^ 
embraced  within  the  charge  as  filed  against  respondent,  they 
form  the  subject  matter  of  a  finding  by  the  commissioner  to 
which  no  exception  has  been  taken,  and  illustrate  what  the  com- 
missioner calls  the  respondent's  'Uack  of  a  clear  perception  of 
the  moral  and  professional  obligations  resting  upon  him  as  a 
member  of  the  Bar  of  this  state." 

It  is  our  opinion  that  attorneys  so  afflicted  are  not  to  be  trusted 
with  the  serious  and  important  duties  which  it  falls  to  the 
profession  to  perform,  but  should  in  all  cases  be  accorded  an  op- 
portunity to  acquire  the  requisite  perception.  It  is  therefore 
ordered  that  respondent's  name  be  stricken  from  the  roll  of  at- 
torneys of  this  state,  and  that  he  be  debarred  from  practicing 
law  directly  or  indirectly;  with  leave,  however,  to  apply  for 
reinstatement  after  one  year,  upon  showing  to  the  satisfaction 
of  this  court  that  he  has  acquired  a  due  appreciation  of  the 
moral  and  professional  obligations  resting  upon  members  of  the 
Bar. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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STATE  EX  REL.  SCOLLARD,  Respondent,  v.  BOARD  OF 
EXAMINERS  FOR  NURSES  et  al..,  Appellants. 

(No.  3,587.) 
(Submitted  February  11,  1916.    Decided  March  1,  1916.) 

[156  Pac.  124.] 

MoTidam/us — Board  of  Examiners  for  Nurses — Public  Office  and 
Officers— ^ood  Moral  Character — Evidence — Official  Oath. 

Kursefi — ^Board  of  Examiners — ^Public  Office  and    Officers — ^Undertaking 
on  AppeaL 

1.  Under  Section  7196,  Bevised  Codes,  the  board  of  examiners  for 
nurses,  being  a  public  office  and  its  members  public  officers,  is  re- 
lieved from  filing  a  bond  on  appeal  from  a  judgment  compelling  it 
bj  writ  of  mandate  to  recommend  to  the  governor  an  applicant  for 
certification  as  a  registered  nurse. 

Same— Official  Oath. 

2.  The  fact  that  Chapter  50,  Laws  of  1913,  creating  the  board  of 
examiners  for  nurses,  does  not  provide  that  the  members  thereof 
take  an  official  oath,  cannot  detract  from  their  character  as  public 
officers,  since  Section  1  of  Article  XIX  of  the  Constitution,  requiring 
every  public  officer  within  the  state  to  take  the  oath  therein  pre- 
scribed, is  self -executing. 

Same — Good  Moral  Character — ^How  Determined  by  Board. 

3.  In  its  determination  of  the  question  whether  an  applicant  for 
registration  as  a  nurse  possesses  the  good  moral  character  made  a 
prerequisite  to  certification  by  Section  9  of  the  Act,  the  board  of  ex- 
aminers is  not  bound  to  accept  affidavits  of  citizens  deposing  to  such 
^ood  character  as  conclusive,  but  may  hear  evidence,  to  be  produced 
before  it  in  such  manner  as  it  may  choose  to  adopt,  both  in  opposi- 
tion to  as  weU  as  in  favor  of  the  applicant. 

game — Mandamm — ^Does  not  Lie — When. 

4.  In  the  absence  of  a  clear  showing  that  the  board  abused  the 
discretion  lodged  in  it  in  determining  whether  relator  was  a  proper 
person  to  be  recommended  to  the  governor  for  certification  aa  a 
registered  nurse,  the  writ  of  mandate  did  not  lie. 

Same — Character  of  Applicant — Evidence. 

5.  Testimony  touching  the  immoral  character  of  the  applicant,  intro- 
duced at  a  divorce  proceeding  to  which  she  was  a  party,  could  right- 
fully be  taken  into  consideration  by  the  board  in  passing  upon  the 
question  of  her  character. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Mc- 
Cleman,  Judge. 

Application  by  the  State  of  Montana,  on  the  relation  of  Alise 
B.  Scollard,  for  writ  of  mandamus  against  the  Board  of  Exam- 
iners for  Nurses  and  the  members  thereof.  From  a  judgment 
awarding  a  peremptory  writ  and  an  order  denying  a  new  trial, 
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respondents  appeal.    Judgment  and  order  reversed  and  cause 
remanded,  with  directions  to  dismiss. 

Messrs.  Geo.  D.  Pease,  J,  J,  McCaffery  and  Percy  Napton,  for 
Appellants,  submitted  a  brief;  Mr,  Pease  argued  the  cause 
orally. 

In  this  proceeding  the  presumption  of  law  is  that  the  decision 
or  judgment  of  the  board  was  one  of  merit,  that  the  board 
acted  within  its  discretion  and  that  the  official  duty  has  becA 
regularly  performed.  {Ban  Luis  Obispo  County  v.  Oage,  139  Cal. 
398,  73  Pac.  174.)  The  duty  devolves  on  the  board  to  act,  but 
if  the  board  has  discretion,  and,  in  the  exercise  of  that  discre- 
tion has  acted,  the  writ  of  mandamiis  does  not  lie  to  compel  the 
board  to  act  in  a  particular  way  or  to  exercise  a  particular  dis- 
cretion if  there  haa  been  no  abuse  of  the  discretion  exercised. 
{State  ex  rel.  Stuen-e  v.  Hindson,  44  Mont.  429,  436,  120  Pac. 
485.)  Mandamus  will  not  issue  to  enforce  a  right  which  is  in 
substantial  dispute.  (26  Cyc.  153;  Williams  v.  Smith,  6  Cal. 
91;  Davis  V.  Jewett,  69  Kan.  651,  77  Pac.  704;  People  v.  Curtis, 
41  Mich.  723,  49  N.  W.  923;  State  v.  Clark  (State  v.  Tillyer), 
69  N.  J.  L.  609,  55  Atl.  690 ;  People  v.  Board  of  Canvassers,  88 
N.  Y.  App.  Div.  185,  84  N.  Y.  Supp.  406;  State  v.  Hastings, 
10  Wis.  518.)  Neither  will  mandamus  lie  to  enforce  a  right 
which  is  conditional  or  incomplete  by  reason  of  conditions  pre- 
cedent which  are  to  be  performed  by  the  petitioners.  (26  Cyc. 
154.) 

The  case  of  Commx>nwealth  ex  rel.  Scott  v.  Board  of  Educa- 
tion, 187  Pa.  70,  41  L.  R.  A.  498,  40  Atl.  806,  is  on  ''aU-fours" 
with  the  case  at  issue.  The  board  of  education  in  that  case  was 
clothed  with  the  discretionary  power  to  determine  the  qualifica- 
tions of  teachers.  It  exercised  its  right  of  discretion  by  dis- 
qualifying female  teachers,  and  the  court  held  that  such  action 
could  not  be  disturbed  in  a  mandamv^  proceeding.  The  general 
rule  may  be  found  in  26  Cyc.  283.  (See,  also,  Bailey  v.  Eipart, 
52  Iowa,  111,  2  N.  W.  1009.) 
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Messrs.  Nolan  &  Donovan,  for  Bespondent,  submitted  a  brief; 
Mr.  Louis  P.  Donovan  argued  the  cause  orally. 

Upon  the  hearing  of  the  application  for  the  writ  of  mandate 
in  such  eases,  the  court  does  not  try  the  case  de  novo,  but  hears 
and  determines  it  upon  the  record  made  before  the  board 
(Siaie  v.  Chittenden,  112  Wis.  569,  88  N.  W.  587;  Inglin  v. 
Hoppen,  156  Cal.  483,  105  Pac.  582,  585 ;  Board  of  Prison  Com^ 
missioners  v.  De  Moss,  157  Ky.  298,  163  S.  W.  183;  People  v. 
Circuit  Judge,  36  Mich.  274) ,  and  the  only  question  is  whether 
or  not  the  board  has  acted  within  its  discretion,  and  in  deter- 
mining this  question,  the  court  can  look  only  to  the  showing 
that  was  made  before  the  board  upon  which  its  order  was 
necessarily  based.  Facts  not  appearing  before  the  board  natur- 
ally could  not  be  made  the  basis  for  the  order  made  by  the  board. 

The  statute  requires  that  the  applicant  for  registration  shall 
make  a  satisfactory  showing  of  her  good  character,  but  this  is 
an  ex  parte  showing.  The  statute  does  not  permit  that  showing 
to  be  contradicted,  makes  no  provision  for  charges  being  filed 
against  the  applicant,  does  not  authorize  the  board  to  hear 
testimony  against  the  applicant,  nor  permit  any  other  person  to 
furnish  testimony  respecting  her  character,  either  for  or  against 
her.  It  merely  requires,  as  a  condition  precedent  to  her  being 
admitted,  that  she  shall  furnish  satisfactory  evidence  of  her 
good  moral  character.  It  shows  that  the  legislature  contem- 
plated that  if  she  made  a  sufficient  ex  parte  showing  of  her 
good  character,  then  she  should  be  registered,  subject,  of  course, 
to  the  power  of  the  governor  upon  recommendation  of  the  board 
to  revoke  her  certificate  for  any  of  the  reasons  set  out  in  section 
15.  Such  has  been  the  holding  of  the  courts  under  somewhat 
analogous  statutes.  {State  ex  rel.  H alien  v.  Utah  State  Board, 
37  Utah,  339,  108  Pac.  347 ;  In  re  License,  143  N.  C.  1,  10  Ann. 
Cas.  187,  10  L.  B.  A.  (n.  s.)  288,  55  S.  E.  635.) 

If  the  court  should  be  of  the  opinion  that  the  board  had  a 
right  to  try,  at  the  time  of  the  nurse's  application,  the  ques- 
tion of  her  good  moral  character,  then  the  Constitution  requires 
that  a  charge  against  her  should  be  filed,  and  that  she  should 
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be  advised  of  the  nature  and  the  cause  of  the  accusation.  {State 
V.  Kellogg,  14  Mont.  426,  36  Pac.  957 ;  Sto^e  v.  Schulfz,  11  Mont. 
429,  28  Pac.  643.)  And  the  party  accused  must  be  given  a 
right  to  be  heard  before  she  is  condemned.  {State  v.  ScJiultz, 
supra.)  It  is  true  that  the  cases  above  cited  relate  to  the  rev- 
ocation of  licenses  already  issued,  but  there  can  be  no  dis- 
tinction in  principle  between  the  right  of  the  accused  to  be 
heard  in  such  cases,  and  the  right  to  be  heard  when  the  accusa- 
tion is  made  the  basis  of  preventing  the  issuance  of  a  license.  In 
either  case  the  purpose  of  the  accusation  is  to  deprive  the  ac- 
cused person  of  a  valuable  right  which  she  would  otherwise 
have.  This  right  should  not  be  taken  from  her  or  denied  her 
without  due  process  of  law.  {Oage  v.  Censors  etc.  Medical 
Society,  63  N.  H.  92,  56  Am.  Rep.  492.) 

The  testimony  of  Pender  is  without  value,  because  it  does 
not  prove,  or  tend  to  prove,  the  general  character  of  the  relatrix 
for  morality.  Aside  from  all  other  objections  to  it,  it  relates 
only  to  a  single  act  alleged  to  have  taken  place  some  two  years 
before  the  date  of  Mrs.  Scollard's  application.  Character  is 
not  made  or  unmade  by  a  single  act.  (3  Ency.  of  Evidence, 
36-39;  Jones  on  Evidence,  sec.  149.)  The  alleged  act  referred 
to  in  the  transcript  cannot  be  made  the  ground  for  excluding 
the  relatrix  from  her  occupation  as  a  nurse,  for  the  reason  that 
the  statute  was  not  in  force  at  the  time  of  the  alleged  com- 
mission of  the  act  in  question,  and,  therefore,  cannot  operate 
upon  the  same  unless  the  statute  be  given  a  retrospective  con- 
struction. There  is  nothing  in  the  Act  itself  indicating  that  it 
should  have  a  retrospective  construction,  and  under  such  cir- 
cumstances it  should  take  a  prospective  construction  only.  (36 
Cyc.  1205-1208;  see,  also,  Bullard  v.  Smith,  28  Mont.  387,  72 
Pac.  761.)  To  give  the  statute  a  retrospective  operation  would 
render  its  constitutionality  doubtful.  (Art.  Ill,  sec.  11,  Consti- 
tution of  Montana;  Art.  I,  sec.  10,  Constitution  of  the  United 
States;  Cummings  v.  Missoxiri,  4  Wall.  (71  U.  S.)  277;  18  L.  Ed. 
356;  Ex  parte  Garland,  4  Wall.  (71  U.  S.)  333,  18  L.  Ed.  366.) 
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MR.  JUSTICE  BOLLOWAY  deUvered  the  opinion  of  the 
court. 

In  December,  1913,  Alise  B.  Scollard  made  application  to 
the  board  of  examiners  for  nurses  to  be  recommended  to  the 
Governor  for  a  license  as  a  registered  nurse,  under  Chapter  50, 
Laws  of  1913.  The  application  was  refused,  and  proceedings  in 
mandamus  instituted.  Prom  a  judgment  awarding  the  per- 
emptory writ  and  from  an  order  denying  them  a  new  trial,  the 
defendants  appeal. 

On  Motion  to  Dismiss. 

Appellants  did  not  furnish  any  appeal  bond,  and  the  re-' 
[1]  spondent  insists  that  the  appeals  should  be  dismissed.  Sec- 
tion 7196,  Revised  Codes,  relieves  the  state,  a  county,  a  municipal 
corporation,  or  any  officer  in  his  official  capacity  on  behalf  of 
the  state,  a  county,  etc.,  from  furnishing  an  undertaking  where 
one  is  otherwise  required.  It  is  insisted  that  the  board  of  ex- 
aminers for  nurses  is  not  a  public  office,  and  that  the  members 
are  not  public  officers.  In  passing  we  may  say  that,  if  the  mem- 
bers of  the  board  acted  only  as  private  individuals  in  refusing 
Mrs.  Scollard 's  application,  then  m/indamus  would  not  lie  at  all. 
(26  Cyc.  386.)  But  we  do  not  agree  with  respondent's  conten- 
tion. In  6  Words  and  Phrases  will  be  found  a  large  number 
of  definitions  of  ** public  office"  and  ** public  officer,"  from 
which  we  select  the  following:  "A  public  office  is  the  right,  au- 
thority, and  duty  created  and  conferred  by  law,  by  which  for 
a  given  period,  either  fixed  by  law,  or  enduring  at  the  pleasure 
of  the  creating  power,  an  individual  is  invested  with  some  por- 
tion of  the  sovereign  functions  of  the  government,  to  be  ex- 
ercised by  and  for  the  benefit  of  the  public.  The  individual  so 
invested  is  a  public  officer."  {Attorney  General  v.  McOaughey, 
21  R.  I.  341,  43  Atl.  646,  647.) 

In  1913  the  state  for  the  first  time  assumed  to  exercise  to  a 
limited  extent  its  police  power  to  regulate  the  business  or  pro- 
fession of  nursing.  It  created  the  board  of  examiners  for  nurses, 
provided  for  the  appointment  of  the  members  by  the  governor 
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for  a  definite  term,  prescribed  the  duties,  and  fixed  the  compensa- 
tion. This  is  sufiicient  to  meet  the  requirements  of  the  definition. 
It  is  said  that  the  Act  does  not  require  a  member  to  take  an 
[2]  official  oath ;  but  it  is  wholly  unnecessary  that  it  should  do 
so.  The  oflBcial  oath  required  of  every  public  officer  in  this  state 
is  prescribed  by  section  1  of  Article  XIX  of  the  Constitution, 
and  that  provision  is  self -executing.  The  board  of  examiners 
for  nurses  is  a  public  office,  and  its  members  are  public  officers. 
They  perform  duties  for  the  state,  public  in  character,  and 
the  extent  of  those  duties  is  not  of  consequence  in  determining 
the  quality  of  their  acts.    The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

It  is  set  at  rest  in  this  state  that  no  one  has  any  right  what- 
ever to  hold  herself  out  or  practice  as  a  registered  nurse,  ex- 
cept upon  such  terms  and  conditions  as  the  state  may  prescribe. 
(State  ex  rel.  Marshall  v.  District  Court,  50  Mont.  289,  146  Pac. 
743.)  Mrs.  ScoUard's  application  to  the  board  was  accompanied 
[3]  by  affidavits  of  citizens  that  she  is  a  person  of  good  moral 
character,  and  it  is  the  contention  of  her  counsel  that  the  board 
was  compelled  to  accept  such  showing  as  conclusive,  and  that 
no  trial  or  other  investigation  touching  the  question  of  her  good 
or  bad  character  can  be  had  until  after  she  is  regularly  registered 
and  proceedings  have  been  instituted  to  cancel  her  certificate, 
under  the  provisions  of  section  15  of  the  Act.  But  for  the 
earnestness  of  able  counsel  in  this  contention  we  should  not 
consider  the  meaning  of  the  statute  open  to  doubt  or  discussion. 
Chapter  50,  Laws  1913,  designates  three  classes  of  persons  who 
will  become  subject  to  its  provisions  if  they  seek  registration  as 
nurses  in  this  state:  (1)  Those  who  must  take  the  examination; 
(2)  certain  graduates  of  reputable  training  schools;  and  (3) 
nurses  registered  in  other  states.  Mrs.  Scollard  belongs  to  the 
second  class,  and,  while  members  of  class  2  or  3  are  relieved 
from  iaking  the  examination  as  to  proficiency,  every  applicant 
of  every  class  is  required  by  section  9  to  furnish  satisfactory 
evidence  that  she  is  a  person  of  good  moral  character.    After 
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a  nurse  is  once  registered,  her  license  may  not  be  revoked  except 
upon  conviction  after  a  "hearing  had  in  proceedings  instituted 
and  carried  on  pursuant  to  section  15.  Having  been  registered, 
she  has  acquired  a  valuable  right  which  the  state  has  seen  fit 
to  protect.  But,  when  she  applies  for  registration,  she  occupies 
no  such  advantageous  ground.  She  is  then  a  mere  suitor  for 
a  privilege  which  the  state  may  grant  or  withhold  at  its  pleasure. 
It  has  seen  fit  to  say  that  an  applicant  presenting  evidence  of 
certain  training,  who  is  at  least  twenty-two  years  of  age  and  of 
good  moral  character,  may  be  registered  and  receive  the  sanction 
of  the  state  to  hold  herself  out  as  a  registered  nurse.  It  has 
created  this  board  of  examiners  for  nurses  for  the  very  purpose 
of  having  practical  means  for  determining  whether  a  particular 
applicant  shall  be  licensed,  and  to  that  extent  recommended,  by 
the  state  as  a  fit  and  proper  person  to  go  into  the  homes  of 
respectable  people  and  administer  to  the  sick  or  afflicted.  From 
the  necessities  of  the  case  the  professional  services  of  a  skilled 
nurse  are  of  the  most  intimate,  confidential  and  important  char- 
acter. Extreme  cases  often  best  illustrate  principles.  If  a 
veritable  drug  fiend,  with  the  characteristic  impulse  to  want 
everyone  else  to  become  addicted  to  the  same  vicious  habit, 
applies  for  registration,  must  the  board  recommend  her  because 
she  has  been  able  to  deceive  a  few  reputable  citizens  into  the 
belief  that  she  is  a  person  of  good  moral  character,  when  the 
members  of  the  board  have  personal  knowledge  or  satisfactory 
evidence  from  other  sources  as  to  the  actual  facts  t  Common 
sense  and  the  instinct  which  discerns  right  from  wrong  prompt 
a  negative  answer  in  the  most  emphatic  form.  The  state  does 
not  ofifer  to  stand  sponsor  for  such  a  person,  and,  to  avoid  being 
imposed  upon  as  far  as  may  be  possible,  has  created  this  board 
for  the  express  purpose  of  determining  whether  an  applicant 
is  a  fit  and  proper  person  to  receive  the  state  recommendation. 
The  language  of  section  9  of  the  Act  is  not  susceptible  of  any 
other  interpretation.  Satisfactory  evidence  of  good  moral  char- 
acter, as  therein  used,  means  evidence  which  satisfies  the  board, 
in  the  exercise  of  honest  judgment  {State  ex  rel.  Bray  v.  Settles, 
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34  Mont.  448,  87  Pac.  445) ;  and  to  reach  a  judgment  the  power 
to  investigate  and  decide  is  necessarily  implied.  It  would  be 
unreasonable  for  the  legislature  to  impose  upon  a  board  of  lay- 
men the  strict  rules  of  legal  procedure  which  prevail  in  courts, 
and  it  did  not  do  so  in  this  instance,  but  left  the  board  free 
to  pursue  its  work  with  as  little  formality  as  possible,  to  the 
end  that  it  might  carry  out  eflSciently  the  purpose  of  the  Act. 
The  very  grant  of  power  to  the  board  to  determine  upon  the 
question  of  the  applicant's  good  character  implies  power  to  hear 
evidence  in  opposition  as  well  as  in  favor  of  the  applicant.  The 
manner  in  which  the  evidence  is  to  be  produced  is  left  with  the 
board.  The  statute  does  not  contemplate  a  trial  of,  or  a  hear- 
ing on,  an  application  for  recommendation  to  the  governor.  It 
might  have  provided  for  one  or  the  other,  but  did  not  do  so. 
It  does,  however,  contemplate  an  investigation  in  such  reasonable 
manner  as  the  board  may  choose  to  adopt,  and,  if  its  decision 
is  the  result  of  honest  judgment,  it  is  conclusive  upon  an  appli- 
cant who  belongs  to  the  second  class. 

It  is  elementary  that  mandamus  will  lie  to  compel  the  board 
[4]  to  act,  but  that  it  cannot  control  the  board's  discretion 
{State  ex  rd.  Stuewe  v.  Hindson,  44  Mont.  429,  120  Pac.  485), 
and  the  district  court  is  not  authorized  to  substitute  its  judg- 
ment for  that  of  the  board.  The  only  question  before  the  trial 
court  was:  Did  the  board  act  so  arbitrarily  or  capriciously,  or 
abuse  its  discretion,  to  that  extent  that  it  cannot  be  said  to 
have  rendered  an  honest  judgment  upon  Mrs.  Scollard's  appli- 
cation! The  burden  was  upon  this  respondent  to  show  that 
such  was  the  fact,  and,  in  the  absence  of  a  clear  showing  of 
abuse  of  discretion  or  a  determination  reached  by  other  improper 
means,  the  court  was  not  warranted  in  issuing  the  writ.  (State 
ex  rel.  Firden  v.  District  Court,  26  Mont.  372,  68  Pac.  465.) 

As  tending  to  impeach  the  good  character  of  Mrs.  ScoUard, 
[5]  the  board  had  before  it  the  official  stenographer's  tran- 
script of  testimony  given  upon  a  hearing  had  in  the  district 
court  of  Gallatin  county  in  a  proceeding  wherein  Mrs.  Scollard 
was  plaintiff  and  her  husband  was  defendant    That  transcript 
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ecmtained,  among  other  things,  the  testimony  of  one  P.  A. 
Pender,  which  referred  to  acts  of  immorality  on  the  part  of 
Mrs.  Scollard  of  the  most  degenerate  sort.  The  board  had 
before  it  also  certain  resolutions  adopted  by  the  Gallatin  County 
Graduated  Nurses'  Association  protesting  against  the  recom- 
mendation of  Mrs.  Scollard  for  registration,  upon  the  ground 
that  she  was  addicted  to  the  use  of  morphine  and  was  not  a 
person  of  good  moral  character.  The  testimony  of  Pender  con- 
tained in  the  stenographer's  report  was  to  all  intents  and  pur- 
poses a  deposition,  taken  in  another  proceeding  it  is  true,  but 
one  to  which  Mrs.  Scollard  was  a  party.  However,  the  form 
in  which  it  was  presented  was  immaterial.  No  member  of  the 
board  is  authorized  to  administer  an  oath  to  a  witness,  not  even 
in  a  proceeding  had  under  section  15;  but  the  board  may  ac- 
cept such  statements  orally  or  in  writing  as  the  members  deem 
material  and  give  to  them  such  weight  as,  in  their  judgment, 
they  are  entitled;  for,  as  we  have  observed  before,  this  is  not  a 
trial,  but  merely  an  investigation.  Under  section  1  the  governor 
is  constituted  the  licensing  authority.  To  relieve  him  of  the 
burden  of  making  the  investigation  necessary  to  determine  the 
qualifications  which  the  legislature  prescribed  for  an  applicant 
for  registration,  this  board  was  created.  In  passing  upon  the 
question  of  the  character  of  an  applicant,  it  acts  as  a  mere  ad- 
ministrative arm  of  the  government,  and  may  pursue  its  in- 
vestigations through  the  same  channels  as  the  governor  might, 
if  the  entire  burden  of  administering  the  Act  were  cast  upon 
him.  If  the  members  of  the  board  chose  to  believe  the  testimony 
of  Pender,  they  could  not  in'  honor  recommend  Mrs.  Scollard 
for  registration.  They  were  at  liberty  to  believe  that  testimony, 
and  apparently  did  so,  and,  with  it  before  them,  their  act  in 
refusing  to  recommend  her  cannot  be  charged  to  prejudice,  such 
as  precludes  the  exercise  of  judgment.  There  was  not  any  evi- 
dence before  the  trial  court  of  any  failure  on  the  part  of  the 
board  to  exercise  a  wise  and  honest  discretion,  except  such  as 
18  implied  from  their  refusal  to  recommend  Mrs.  Scollard;  and, 
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since  there  was  justification  for  the  refusal,  the  trial  court  erred 
in  its  conclusion. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded, with  directions  to  dismiss  the  proceeding. 

Bevened  and  remanded. 

Mb.  Chisf  JxTSnoB  Bbantlt  and  Mr.  Justiois  Sannes  concur. 


BTAN,  Afpeulant,  v.  JOHNSON  kf  al.,  Bbspondsnts. 

(No.  8,597.) 
(SobmittlBd  Februaxy  14,  1916.    Decided  March  2,  1916.) 

[155  Pac.  971.] 

MaUcums  Prosecution — Want  of  Probable  Cause — Failure  to 
Establish — Nonsuit, 

1.  In  an  action  bj  an  attorney  for  malicious  prosecntion  in  institut- 
ing and  carrying  on  a  proceeding  for  his  disbarment,  a  nonsuit  was 
properly  granted  for  failure  of  plaintiff  to  show  want  of  probable 
cause,  without  the  establishment  of  which  element  plaintiff  in  such  an 
action  cannot  prevail. 

[As  to  probable  cause  aa  defense  in  action  for  malicious  prosecu- 
tion, see  note  in  93  Am.  St.  Bep.  458.] 

Appeai  from  District  Court,  Teton  County;  J.  B.  Leslie,  Judge. 

Action  by  David  J.  Byan  against  A.  D.  Johnson  and  others. 
From  a  judgment  of  nonsuit  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Mr.  David  J.  Byan,  submitted  a  brief  in  his  own  behalf;  Mr. 
C.  A.  Spaulding,  of  Counsel,  argued  the  cause  orally. 

Messrs.  Walsh,  Nolan  dk  ScaUon  and  Mr,  B,  M.  Hattersley, 
for  Respondents,  submitted  a  brief;  Mr.  C.  B.  Nolan,  argued  the 
cause  orally« 
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MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
oonrt. 

In  1912  charges  of  unprofessional  conduct  were  preferred 
against  David  J.  Byan,  a  member  of  the  Bar  of  this  state.  He 
was  tried  and  acquitted  (In  re  Ryan,  46  Mont.  289,  127  Pac. 
904),  and  thereafter  commenced  this  action  to  recover  damages 
against  the  persons  whom  he  held  responsible,  charging  them 
with  malicious  prosecution  in  instituting  and  carrying  on  the 
disbarment  proceedings.  The  trial  court  granted  a  nonsuit,  and 
from  the  judgment  entered  thereon  and  from  an  order  denying 
him  a  new  trial,  plaintiff  appealed. 

In  Stephens  v.  CorUey,  48  Mont.  352,  Ann.  Cas.  1915D,  958, 
[1]  138  Pac.  189,  we  held  that  to  make  out  a  prima  facie  case 
of  malicious  prosecution  the  plaintiff  must  allege  and  j)rove : 
"  (a)  That  a  judicial  proceeding  was  commenced  and  prosecuted 
against  him;  (b)  that  the  defendant  was  responsible  for  in- 
stigating, prosecuting  or  continuing  such  proceeding;  (c)  that 
there  was  a  want  of  probable  cause  for  defendant's  act  or  acts; 
(d)  that  he  was  actuated  by  malice;  (e)  that  the  proceeding 
terminated  favorably  to  plaintiff;  and  (f)  that  plaintiff  suf- 
fered damage,  with  the  amount  thereof."  Plaintiff  in  this 
instance  did  not  meet  those  requirements.  His  evidence  fails 
altogether  to  disclose  want  of  probable  cause  on  the  part  of  the 
defendants  in  prosecuting  the  disbarment  proceedings.  No  use- 
ful purpose  could  be  served  in  making  even  a  brief  summary 
of  the  testimony.  We  have  considered  it  carefully,  and  are 
certain  the  learned  trial  judge  was  correct  in  his  ruling. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Hb.  Chief  Jubtiob  Brantlt  and  Mb.  Justice  Sanneb  concur. 
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DEGENHAET,  AppEaLLANT,  v.  CARTIER  est  al..  Respondents. 

(No.  3,598.) 
(Sabmitted  February  11,  1916.    Decided  March  2,  1916.) 

[157  Pac.  637.] 

Chattel  Mortgages— Attaching  Creditors — Bights  of  Subrogation 
— Bight  of  Mortgagee. 

Chattel    Mortgages — Attaching    Creditors — Deposit — Effect    of    Making — 
Bight  of  Mortgagee. 

1.  Bj  depositing  with  the  county  treasurer  (Bev.  Codes,  sec.  5766) 
the  amount  of  a  prior  mortgage  on  property  which  he  seeks  to  attach, 
a  creditor  does  not  pay  the  debt  secured  thereby  or  discharge  the  mort- 
gage, but  is  substituted  to  the  right  of  the  mortgagee  to  have  recourse 
to  the  mortgaged  property;  a  destruction  of  this  right  of  recourse,  by 
connivance  between  the  mortgagor  and  mortgagee,  is  redressible  in  dam- 
ages. 

Same — Case  at  Bar. 

2.  To  enable  a  creditor  to  attach  cattle  on  which  there  was  a  chattel 
mortgage,  he  deposited  with  the  county  treasurer,  payable  to  the  mort- 
gagee, the  amount  secured  thereby,  but  before  the  levy  of  the  writ 
coi2d  be  made,  the  defendant  mortgagor,  in  connivance  with  the  mort- 
gagee, placed  a  second  mortgage  in  favor  of  the  latter  on  the  property; 
after  the  levy  had  been  made,  the  defendants  demanded  the  release  of 
the  cattle  because  of  the  prior  lien  of  the  second  mortgage;  the  sheriff 
released,  and,  upon  demand  made,  the  amount  of  the  deposit  was  paid 
over  to  the  defendants,  the  mortgagee  satisfying  the  first  mortgage  of 
record.  In  an  action  to  recover  the  deposit  made  by  the  attaching 
creditor,  the  complaint  setting  forth  the  above  facts  at  length,  he^ 
to  state  a  cause  of  action. 

Same — Making  Deposit — ^Who  not  Interested  in. 

d.  The  provision  of  section  5766,  Bevised  Codes,  requiring  an  attaching 
creditor  to  tender  or  deposit  the  amount  of  a  prior  mortgage  with  in- 
terest, was  designed  solely  for  the  benefit  of  the  mortgagee,  and  there- 
fore neither  the  mortgagor  nor  a  junior  creditor  was  concerned  in  such 
deposit. 

Appeal  from  District  Court,  Oramte  County;  Oeo.  B,  Winston, 
Judge. 

Action  by  Lee  C.  Degrenhart  against  George  A  Cartier  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Mr.  8.  P.  Wilson,  for  Appellant,  submitted  a  brief  and  argued 
the  cause  orally. 

The  authorities  often  state  the  maxim  of  law  that  there  is 
no  wrong  without  a  remedy.    Neither  is  it  necessary  that  there 
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should  be  precedent  for  every  action  for  every  remedy  that  is 
sought  in  the  courts.  (Cooley  on  Tort,  1st  ed.,  19 ;  1  R.  C.  L., 
322;  Kujek  v.  Goldman,  150  N.  Y.  176,  55  Am.  St.  Rep. 
670,  34  L.  R.  A.  156,  44  N.  E.  773;  Pavesich  v.  New  England 
M.  L.  Ins.  Co.,  122  Ga.  190,  106  Am.  St.  Rep.  104,  2  Ann. 
Cas.  561,  69  L.  R.  A.  101,  50  S.  B.  68.)  Section  5766,  Revised 
Codes,  provides  the  rights  and  procedure  of  an  attaching  creditor 
against  mortgaged  personal  property.  This  section  clearly  was 
intended  for  the  benefit  of  the  attaching  creditor.  {Moore  v. 
Calvert,  8  Okl.  358,  58  Pac.  627 ;  WUlson  v.  Felthouse,  90  Iowa, 
315,  57  N.  W.  878 ;  Tollerton  &  Stetson  Co.  v.  Skelton,  118  Iowa, 
543,  96  Am.  St.  Rep.  409,  92  N.  W.  651.)  Apparently  the  at- 
taching creditoY  can  pursue  no  other  course,  but  is  obliged  to 
make  the  deposit.     (7  Cyc.  54.) 

First  Cause  of  Action :  The  general  theory  of  the  law  in  refer- 
ence to  liens  and  mortgages  is  that  when  a  third  person  pays 
the  same  for  the  protection  of  some  right  of  his  own,  such  pay- 
ment does  not  constitute  a  satisfaction  of  the  mortgage,  or  a 
release  of  the  original  debtor,  but  merely  serves  to  subrogate 
the  rights  of  the  third  person  making  the  payment  to  the  rights 
of  the  mortgagee  in  the  mortgage.  (27  Cyc.  1221,  1222;  Ger- 
riiy  V.  Wareham  Savings  Bank,  202  Mass.  214,  88  N.  E.  1084; 
Everett  v.  Oately,  183  Mass.  503,  67  N.  E.  598 ;  In  re  Automobile 
Livery  Service  Co,,  176  Fed.  792.)  The  same  rule  applies  to 
chattel  mortgages.  The  case  of  Moore  v.  Calvert,  supra,  lays 
down  the  broad  equitable  rule  that  where  a  deposit  is  made,  as 
was  done  by  appellant  here,  to  pay  a  prior  recorded  chattel 
mortgage  to  enable  the  depositor  to  subject  the  mortgaged  prop- 
erty to  the  payment  of  his  claim,  the  deposit,  while  technically 
a  legal  payment  of  the  mortgage,  is  in  equity  a  subrogation  of 
the  depositor  to  the  rights  of  the  mortgagee,  when  for  any  rea- 
son the  attachment  proceedings  fail.  And  when  one  person 
interferes  with  the  legal  rights  or  property  of  another,  he  com- 
mits a  tort  for  which  he  is  liable  in  damages.  (38  Cyc.  415.) 
The  lien  of  a  chattel  mortgage  or  an  equitable  lien  arising  out 
of  a  chattel  mortgage  is  property  that  will  be  protected  by  law. 
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An  action  will  lie  for  any  wrongful  act  that  causes  the  destruc- 
tion or  loss  of  the  security  of  a  lien.  (MecJianics'  Savings  Bank 
y.  Thompson,  58  Minn.  346,  59  N.  W.  1054;  Dillon  v.  Oreat 
Northern  By.  Co.,  38  Mont.  485,  100  Pac.  960 ;  Jones  on  Liens, 
sec.  1035;  3  Joyce  on  Damages,  sees.  1915-1919.)  Plaintiff  has 
a  cause  of  action  in  damages.  (Van  Pelt  v.  McOraw,  4  N.  Y. 
110.) 

Second  Count:  This  count  is  directed  against  the  defendant 
Power,  and  is  based  upon  the  proposition  that  he  had  and  re- 
ceived from  the  county  treasurer  money  which  in  equity  and 
good  conscience,  under  the  circumstances,  he  ought  not  to  retain, 
but  should  return  to  appellant,  and  that  thus  the  law  implies  a 
promise  and  obligation  on  the  part  of  Power  to  repay  the  same 
to  the  plaintiff.  (Merchants'  &  M.  Nat,  Bank  v.  Barnes,  18 
Mont.  336,  56  Am.  St.  Rep.  586,  47  L.  R.  A.  737,  45  Pac.  218; 
Dresser  v.  Kronberg,  108  Me.  423,  Ann.  Cas.  1913B,  542,  36- 
L.  R.  A.  (n.  s.)  1218,  81  Atl.  487.)  Where  money  is  paid  for 
a  particular  consideration,  and  the  consideration  fails,  an  action 
for  money  had  and  received  will  lie  for  its  return.  (27  Cyc. 
855 ;  Rogers  v.  Walsh,  12  Neb.  28,  10  N.  W.  467 ;  Warder  etc. 
Co.  V.  Myers,  70  Neb.  15,  96  N.  W.  992 ;  Ripley  v.  Case,  86  Mich. 
261,  49  N.  W.  46;  Dashaiwiy  Assn.  v.  Rogers,  79  Cal.  211,  21 
Pac.  742 ;  Reina  v.  Cross,  6  Cal.  29 ;  Burk  v.  Milwaukee,  L.  S. 
&  W.  By.  Co.,  83  Wis.  410,  53  N.  W.  692 ;  American  etc.  Bank 
V.  Loretta  0.  &  8.  M.  Co.,  165  111.  103,  56  Am.  St.  Rep.  236,-46 
N.  E.  202.) 

Where  money  is  received  to  be  applied  to  a  particular  pur- 
pose and  it  is  not  applied  to  that  purpose,  an  action  in  money 
had  and  received  will  lie  by  the  one  who  pays  the  money  against 
the  one  who  receives  it.  (27  Cyc.  862;  CHllespie  v.  Evans,  10 
S.  D.  234,  72  N.  W.  576;  Steimrt  v.  Phy,  11  Or.  335,  3  Pac.  443 ; 
Dennis  v.  Paist  Brewing  Co.,  80  Minn.  15,  82  N.  W.  978;  O'Don- 
neU  V.  Perrin,  77  Mich.  173,  43  N.  W.  774;  Clark  v.  Jenness, 
188  Mass.  297,  74  N.  E.  343 ;  Messenger  v.  Votaw,  75  Iowa,  225, 
39  N.  W.  280 ;  Ph.  Zang  Brewing  Co.  v.  BernJteim,  7  Colo.  App. 
528,  44  Pac.  380.) 
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Third  Count:  If  appellant  was  entitled  to  receive  back  his 
deposit  from  the  treasurer  at  the  time  defendant  Power 
demanded  and  received  the  same,  then  trover  lies  for  conversion 
of  the  fund.  (Motrin  v.  Manning,  205  Mass.  205,  91  N.  E.  308 ; 
Durikam  v.  Cox,  81  Conn.  268,  70  Atl.  1033;  38  Cyc.  2014.) 

Mr.  WiTigfield  L,  Brown,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

Section  5766,  Revised  Codes>  must  be  strictly  construed  and 
followed  both  in  its  procedure  and  the  method  in  which  the  at- 
taching creditor  is  to  be  repaid  the  money  advanced  by  him 
to  pay  the  mortgage  debt.  (2  Cobbey  on  Chattel  Mortgages, 
sec.  718.)  The  theory  of  the  statute  invoked  by  the  appellant 
that  invested  him  with  the  privilege  of  paying  the  mortgage 
debt  is  the  extinguishment  of  the  debt  thus  secured,  so  as  to 
enable  the  lien  of  attachment  to  take  effect;  and  whether  the 
appellant  paid  the  money  and  failed  to  have  the  mortgaged 
chattels  seized  under  the  writ  of  attachment,  or  whether  he 
caused  the  property  to  be  seized  and  later  consented  to  their 
release,  he  was  coniined  to  the  course  he  adopted  when  he 
voluntarily  used  the  provisions  of  the  statute  to  aid  him,  and 
the  only  lien  he  could  possibly  secure  would  be  the  lien  of  at- 
tachment. He  could  not  in  any  manner  avail  himself  of  both; 
the  lien  of  attachment  and  the  lien  of  mortgage  being  incom- 
patible, they  could  not  coexist.  {Cheney  v.  Caldwell,  20  Mont. 
77,  49  Pac.  397 ;  Cochrane  v.  Rich,  142  Mass.  15,  6  N.  E.  781 ; 
Baumgartner  v.  VoUmer,  5  Idaho,  340,  49  Pac.  729;  Carsten- 
hrook  V.  Wedderien  7  Cal.  App.  465,  94  Pac.  372.)  The  pay- 
ment of  the  mortgage  debt  by  the  attaching  creditor  simply 
gave  him  the  right  to  enforce  his  claim  under  the  writ  of  at- 
tachment. The  mortgage  was,  by  the  payment  of  the  same  by 
the  appellant,  discharged,  and  it  was  not  within  his  power  to 
revive  it  or  re-establish  a  lien  thereunder.  (See  2  Cobbey  on 
Chattel  Mortgages,  sec.  718;  Cochrane  v.  Rich,  142  Mass.  15, 
6  N.  E.  781;  Baumgartner  v.  Vollmer,  5  Idaho,  340,  49  Pac. 
729;  Carstenbrook  v.  Wedderien,  supra;  Bell-Wayland  Co.  v. 
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MUler  M.  Co.,  39  Okl.  4,  Ann.  Cas.  1915D,  780,  130  Pac.  594; 
Moore  v.  Calvert,  8  Okl.  358,  58  Pac.  627.) 

The  cases  cited  by  appellant  as  giving  a  right  of  action  in 
cases  where  the  execution  or  attachment  fail,  do  not  intimate 
that  a  person  who  abandons  his  process  of  execution  or  attach- 
ment is  entitled  to  any  relief.  They  refuse  him  the  relief  asked 
on  that  very  ground.  There  is  a  difference  between  the  failure 
of  process,  and  its  nonenforcement  at  the  election  of  the  party 
who  is  entitled  to  have  it  enforced.  In  the  latter  case  the  execu- 
tion or  attachment  remains  a  living,  vital  force  to  execute  the 
will  of  the  one  who  is  responsible  for  its  existence.  When  he 
abandons  it,  it  becomes  dormant  and  useless  unless  revived  by 
action. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  judgment  from  which  this  appeal  is  taken  was  entered 
after  a  general  demurrer  to  the  complaint,  filed  by  defendants 
jointly,  had  been  sustained;  the  plaintiff  declining  to  further 
plead.  Hence  the  only  question  before  us  is  whether  a  cause 
of  action  is  stated  against  any  of  the  defendants  upon  any 
theory. 

The  purpose  of  the  action  is  to  recover  the  sum  of  $1,012.80, 
with  interest.  The  complaint  is  in  three  counts,  doubtless  so 
framed  to  meet  the  supposed  exigencies  of  classification.  We 
do  not  deem  the  attempt  thus  made  to  classify  the  action  as  of 
great  importance,  since  it  is  the  facts  pleaded  upon  which  re- 
covery must  be  had.  These  facts,  as  set  forth  in  the  first  count, 
are :  That  on  February  26,  1913,  the  plaintiff  brought  an  action 
upon  account  to  recover  the  sum  of  $397.51  then  due  him  from 
the  defendant  George  A.  Cartier,  caused  a  writ  of  attachment 
to  issue  therein,  and  placed  said  writ  in  the  hands  of  the  sheriff 
for  levy  and  service;  that  the  only  property  possessed  by  said 
Cartier  not  exempt  from  execution  was  certain  livestock  of 
the  value  of  $1,600,  which  property  was  subject  to  a  chattel 
mortgage  to  the  defendant  Power  for  $1,000,  duly  filed;  that 
the  plaintiff,  being  desirous  of  attaching  said  property  and  for 
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the  sole  purpose  of  enabling  a  levy  of  the  writ  to  be  made  there- 
on, deposited  with  the  county  treasurer,  payable  to  Power,  the 
amount  due  upon  said  chattel  mortgage,  to-wit,  $1,012.80,  as 
required  by  the  provisions  of  section  5766,  Revised  Codes ;  that 
the  sheriff  proceeded  to  make  the  levy,  but  before  he  could 
reach  the  property  the  defendants,  who  had  learned  of  the  filing 
of  plaintiff's  complaint,  of  the  issuance  of  said  writ,  of  said 
deposit,  and  of  the  purpose  for  which  it  was  made,  did,  with 
the  purpose  of  defrauding  the  plaintiff  out  of  said  deposit,  cause 
said  property  to  be  encumbered  with  a  second  chattel  mortgage, 
dated  February  26,  1913,  executed  by  the  defendant  George  A. 
Cartier  to  the  defendant  Power  for  $675,  and  filed;  the  writ 
meanwhile  was  levied,  and  on  February  27,  1913,  the  defendants 
served  upon  the  sheriff  a  written  demand  that,  because  Power 
claimed  a  lien  on  the  property  by  virtue  of  the  mortgage  last 
mentioned,  the  sheriff  release  said  property  from  the  levy ;  that 
the  sheriff  released,  and  thereupon  the  defendants  demanded 
and  received  from  the  county  treasurer  the  moneys  which  had 
been  deposited  by  the  plaintiff,  and  caused  to  be  indorsed  upon 
said  chattel  mortgage  a  certificate  by  said  Power  to  the  effect 
that  said  chattel  mortgage  had  been  fully  paid,  satisfied,  and 
discharged;  that  thereafter  the  defendants  caused  other  and 
farther  encumbrances  to  be  given  and  placed  upon  said  prop- 
erty, and  caused  said  property  to  be  sold  and  disposed  of,  and 
to  come  into  the  hands  of  innocent  purchasers;  that  the  de- 
fendants Cartier  are  insolvent,  and  the  defendant  Power  has 
kept  the  moneys  deposited  by  the  plaintiff  with  the  treasurer 
and  paid  over  by  the  treasurer  to  said  Power;  that  the  acts 
and  things  above  mentioned  as  done  by  the  defendants  were 
wrongfully  and  fraudulently  done,  for  the  single  purpose  of 
preventing,  as  they  did  prevent,  the  plaintiff  from  proceediDg 
with  his  attachment  or  getting  back  his  deposit,  to  his  damage 
in  the  sum  of  $1,012.80,  with  interest. 

In  the  second  count,  which  takes  the  form  of  an  action  for 
money  had  and  received,  and  in  the  third  count,  which  takes 
the  form  of  an  action  in  conversion,  the  acts  complained  of 
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are  imputed  to  Power  alone;  but  the  theory  underlying  the 
[1-S]  whole  complaint  is  that  the  deposit  by  the  plaintiff  of  the 
amount  due  on  Power's  first  mortgage  did  not  pay  the  debt 
secured  thereby  or  discharge  the  mortgage,  but  served  to  sub- 
rogate the  plaintiff  to  the  right  of  Power  as  such  mortgagee; 
that  the  defendants  could  not  lawfully  destroy  the  right  of  re- 
course as  against  the  mortgaged  property  for  the  amount  so  paid, 
thus  obtained  by  the  plaintiff;  that  they  did  destroy  it  when, 
under  the  circumstances  stated,  Power  certified  of  record  that 
the  chattel  mortgage  had  been  fully  paid,  satisfied,  and  dis- 
charged, and  in  so  doing  committed  a  wrongful  act,  redressible 
in  damages.  We  think  this  position  is  substantially  correct. 
A  creditor  desiring  to  attach  chattels,  must,  under  section  5766, 
pay,  tender  or  deposit  ''the  amount  of  the  mortgage  debt  and 
interest,"  in  other  words,  he  must  protect  the  mortgagee;  but 
he  is  not  required  to  pay,  and  does  not  satisfy,  the  mortgage; 
on  the  contrary,  his  right  to  look  to  the  property  for  reimburse- 
ment of  the  sum  paid  to  the  mortgagee,  is  expressly  recognized. 
The  statute  was  designed  solely  for  the  benefit  of  the  mortgagee. 
He  alone  could  complain  in  the  first  instance  if  the  property 
were  seized  under  attachment  without  regard  to  his  mortgage, 
and  neither  the  mortgagor  nor  a  junior  creditor  has  ahy  concern 
in  the  payment  made  to  him  by  the  creditor  seeking  to  attach. 
This  being  so,  it  cannot  be  supposed  that  the  debt  secured  by  the 
mortgage  is  extinguished  without  the  expenditure  of  a  single 
cent  by  the  debtor,  or  that,  should  the  attachment  fail,  the  at- 
taching creditor  must  lose,  not  only  the  security  he  hoped  to 
obtain  by  the  attaching  for  his  original  demand,  but  also  the 
sum  paid  to  place  the  mortgage  lien  in  abeyance  pending  the 
attachment.  Under  statutory  conditions  similar  to  ours  it  has 
been  recognized  that  a  right  in  the  nature  of  subrogation  does 
vest  in  the  attachment  creditor  who  pays  the  amount  of  a  prior 
mortgage,  and  if  his  attachment  should  fail  he  still  has  recourse 
to  the  property  for  the  amount  paid  to  the  mortgagee.  {Moore 
V.  Calvert,  8  Okl.  358,  58  Pac.  627;  Bell-Wayland  Co,  v.  Maier- 
MitscJier  Co.,  39  Okl.  4,  Ann.  Cas.  1915D,  780,  130  Pac.  593 ;  Car- 
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stenbrook  t.  Wedderi&n,  7  Cal.  App.  465,  94  Pac.  372 ;  Veering 
V.  Wheeler,  76  Iowa,  496,  41  N.  W.  200 ;  Armstrong  v.  McAlpin, 
18  Ohio  St.  184.)  As  that  right  is  a  property  right,  he  cannot 
be  justly  deprived  of  it  by  anyone,  let  alone  the  debtor,  who 
has  paid  nothing,  or  the  mortgagee,  to  whose  daim  against  the 
property  he  has,  in  legal  effect,  succeeded.  In  our  opinion,  there- 
fore, to  destroy  that  right,  as  the  complaint  alleges  it  was 
destroyed  in  this  instance,  was  a  wrong,  whether  done  by  all 
the  defendants,  or  by  Power  alone,  and  for  it  recovery  can  be 
had  against  the  guilty  party. 

Counsel  for  respondents  present  this  case  as  though  the  right 
of  Power  to  procure  the  second  mortgage,  and  with  it  to  win 
an  honest  race  of  diligence  against  the  plaintiff's  attachment, 
were  the  questions  involved ;  but  these  are  not  primary  considera- 
tions, because  the  plaintiff  is  not  seeking  to  recover  for  the  loss 
of  his  attachment  security.  It  is  also  argued  that  no  recovery 
based  upon  the  satisfaction  of  the  mortgage  by  Power  can  be 
had,  because  the  statutes  (Rev.  Codes,  sees.  5755,  5771)  require 
a  mortgagee,  whose  mortgage  has  been  paid,  to  satisfy  the  same. 
This  is  not  tenable.  The  sections  just  referred  to  require  a 
mortgagee  to  satisfy  the  mortgage  only  when  the  debt  or  obliga- 
tion thereby  secured  has  been  paid  or  performed;  as  the  debt 
secured  by  this  mortgage  was  not  paid  by  the  deposit,  but  the 
right  to  collect  it  was  thereby  vested  in  the  plaintiff,  these 
sections  have  no  application. 

The  judgment  appealed  from  is  reversed  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded. 

Mb.  Chief  tTusTicE  Bbaktly  and  Mb.  Justice  Holloway 
concur. 

Behearing  denied  March  SI,  1916. 
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PIERCE,    Respondent,    v.    CHICAGO,    MILWAUKEE    & 

PUGET  SOUND  RY.  CO.,  Appellant. 

(No.  3,592.) 
(Sabmitted  February  9,  1916.     Decided  March  3,  1910.) 

[156  Pac.  127.] 

Pviblic  Lands — Coruveyance  Before  Patertt — Bailroads — Bights  of 
Wa/y — Cancellation  of  Entry, — Effect  on  Title. 

Public  Lands — Effect  of  Entry. 

1.  So  long  as  there  is  an  existing  entry  of  record,  valid  on  its  face, 
the  land  covered  by  it  must  be  regarded  as  withdrawn  from  the  public 
domain,  and  title  to  it  cannot  be  initiated  by  a  new  entry  or  otherwise. 

Same — Patent — Title  Relates  to  What  Date. 

2.  Title  to  public  lands  acquired  by  an  entryman  through  patent  re- 
lates to  the  date  of  his  entry. 

Same — Entry — ^^Cancellation — Conveyance  to  Bailroad  Before  Patent — Title 
Acquired. 

8.  Prior  to  the  cancellation  of  an  entry  on  public  land,  defendant  rail- 
way company  had  obtained  a  quitclaim  deed  to  a  strip  thereof  for  right 
of  way  purposes  from  the  entryman,  filed  a  map  of  definite  location  of 
its  line  in  the  local  land  office,  which  was  approved  by  the  Secretary  of 
the  Interior,  and  constructed  its  road.  After  the  cancellation,  another 
person  entered  the  land  and  secured  patent.  Held,  in  an  action  by  the 
second  entryman,  that  the  railway  company  acquired  title  to  the  right 
of  way  strip,  good  as  against  plaintiff. 

[As  to  right  of  entryman  to  notice  and  hearing  before  cancellation 
of  entry,  see  note  in  75  Am.  St.  Bep.  880.] 

Appeal  from  District  Court,  Missoula  County;  B.  Lee  McCvU- 
loch,  Judge. 

Action  by  Prank  J.  Pierce  against  the  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company.  Prom  a  judgment  for  plain- 
tiff and  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, with  directions  to  dismiss. 

Cause  submitted  on  briefs  of  CounseL 

Mr.  Henry  C.  Stiff,  for  Appellant;  Mr.  H.  H.  Field,  of 
Counsel. 

■ 

Plaintiff  cannot  recover  for  the  value  of  the  timber  taken,  or 
for  the  land  included  within  the  right  of  way,  or  for  damages 
to  timber  or  land  not  taken^  because  at  the  time  these  acts  were 
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committed  he  did  not  have  title  to  the  land.  (WiUiams  v.  South- 
em  Pac.  B.  Co.,  150  Cal.  624,  89  Pac.  599 ;  8t  Louis  <&  8,  F. 
B.  Co.  V.  Stephenson,  43  Okl.  676,  144  Pac.  387.)  Damages 
resulting  from  appropriation  of  a  right  of  way,  and  the  con- 
stmction  of  a  railroad  thereon,  belong  to  the  owner  of  the  land 
at  the  time  of  such  acts,  and  do  not  pass  by  a  sale  or  conveyance 
to  the  vendee.  Hence,  if  the  acts  complained  of  were  not  author- 
ized, the  right  of  action  was  in  the  United  States,  and  did  not 
pass  to  the  plaintiff  under  his  entry  and  patent.  {Boherts  v. 
Northern  Pac.  B.  Co.,  158  U.  S.  1,  10,  39  L.  Ed.  873,  15  Sup. 
Ct.  Bep.  756;  Eastern  Oregon  Land  Co.  v.  Des  Chutes  B.  Co., 
213  Fed.  897,  901;  St.  Louis  &  S.  ¥.  B.  B.  Co.  v.  Stephenson, 
43  Okl.  676,  144  Pac.  387,  389 ;  Northern  Pac.  By.  Co.  v.  Mur- 
ray, 87  Fed.  648,  31  C.  C.  A.  183.) 

Defendant  had  title  to  the  right  of  way  under  the  Act  of 
Congress  approved  March  3,  1875,  either  by  (1)  actual  con- 
struction, or  (2)  by  approval  of  its  map  and  its  relation  back 
to  a  time  prior  to  plaintiff's  entry.  (See  Jamestown  &  N.  B.  B. 
Co.  v.  Jones,  177  U.  S.  125,  44  L.  Ed.  698,  20  Sup.  Ct.  Rep.  568; 
Northern  Pac.  B.  Co.  v.  Barlow,  26  N.  D.  159,  143  N.  W.  903 ; 
Johnson  v.  Spokane  etc.  B.  Co.,  25  Idaho,  389,  137. Pac.  894; 
Oregon  Short  Line  B.  Co.  v.  Quigley,  10  Idaho,  770,  80  Pac. 
401 ;  Stalker  v.  Oregon  S.  L.  B.  Co,,  225  U.  S.  142,  56  L.  Ed. 
1027,  32  Sup.  Ct.  Rep.  636;  Minidoka  cfe  S.  W.  B.  B.  Co.  v. 
United  States,  235  U.  S.  211,  216,  59  L.  Ed.  200,  35  Sup.  Ct. 
Bep.  46 ;  Moss  v.  Dowman,  176  U.  S.  413,  44  L.  Ed.  526,  20 
Sup.  Ct.  Rep.  429 ;  Hamilton  v.  Spokane  etc.  By.  Co.,  2  Idaho, 
898,  3  Idaho,  164,  28  Pac.  408 ;  Alexander  v.  Kansas  City  etc. 
B.  Co.,  138  Mo.  464,  40  S.  W.  104 ;  Bonner  v.  Bio  Grande  S.  B. 
Co.,  31  Colo.  446,  72  Pac.  1065 ;  Oregon  Short  Line  B.  Co.  v. 
Quigley,  10  Idaho,  770,  80  Pac.  401.) 

Plaintiff's  cause  of  action  is  barred  by  the  statute  of  limita* 
tions.  The  cause  of  action  is  upon  an  obligation,  or  liability, 
not  founded  upon  an  instrument  in  writing,  other  than  a  con- 
tract, account  or  promise.  For  a  full  discussion  of  such  a  cause 
of  action,  see  Boise  Valley  Construction  Co.  v.  Kroeger,  17 
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Idaho,  384,  105  Pac.  1070;  reported,  with  an  elaborate  note,  in 
28  L.  B.  A.  (n.  s.)  968,  and  Harvey  v.  M.  C,  &  Ft  D,  R.  R.  Co., 
129  Iowa,  465,  113  Am.  St.  Bep.  483,  3  L.  E.  A.  (n.  s.)  973, 
977,  105  N.  W.  958.  It  is  an  action,  such  as  would  have  been 
called  '*on  the  case,"  at  common  law,  and  is  therefore  grov- 
emed  by  the  three-years'  statute.  {Daneri  v.  Southern  Col.  R. 
Co.,  122  Cal.  507,  55  Pac.  243.) 

Messrs.  Hall  <&  WJiitlock,  for  Bespondent. 

The  appellant  proceeds  upon  the  theory  that  the  wrong  com- 
plained of  in  this  case  was  completed  prior  to  the  plaintiff's 
entry  and  that  damages  resulting  from  the  appropriation  of  a 
right  of  way  belong  to  the  owner  of  the  land  at  the  time  of  such 
acts  and  do  not  pass  by  a  sale  or  conveyance  to  a  vendee.  This 
rule  does  not  apply  to  cases  where  condemnation  proceedings 
have  been  begun  but  not  concluded  prior  to  the  sale  of  the  land, 
and  in  such  case  the  conveyance  carries  the  damage  to  the 
vendee.  {Paducah  etc.  Ry.  Co.  v.  Stovall,  12  Heisk.  (59  Tenn.) 
1;  VirginiorCarolina  Ry.  Co.  v.  Booker,  99  Va.  633,  39  S.  E.  591; 
Little  Rock  etc.  Ry.  Co.  v.  AUister,  68  Ark.  600,  60  S.  W.  953; 
Northeastern  Neb.  Ry.  Co.  v.  Frazier,  25  Neb.  42,  40  N.  W.  604 ; 
Ohst  V.  Covell,  93  Minn.  30,  100  N.  W.  650.)  It  is  true  in 
this  case  no  condemnation  proceedings  were  begun,  and  for  that 
reason  an  action  in  this  case  takes  the  place  of  a  condemnation 
proceeding ;  for  when  it  is  terminated  and  the  damages  are  paid 
by  the  railroad  company,  title  to  the  strip  in  question  thereupon 
vests  in  the  railroad,  and  if  the  general  rule  cited  by  the  appel- 
lant does  not  apply  in  cases  where  a  condemnation  proceeding 
has  been  begun  and  not  completed  at  the  time  of  the  transfer 
obviously,  there  is  all  the  more  reason  for  the  general  rule  not 
applying  in  cases  where,  as  in  this  one,  the  taking  was  in  the 
first  instance  wrongful  and  without  compensation  and  has  con- 
tinued to  be  so  ever  since.  There  are  some  cases  which  go  even 
further  than  it  is  necessary  for  us  to  go  to  sustain  our  conten- 
tion in  this  regard,  and  they  are  as  follows :  Real  v.  Durham  etc. 
B.  Co.,  136  N.  C.  298,  48  S.  E.  674;  Fries  v.  Wheeling  etc.  R.  R. 
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Co.,  56  Ohio  St.  135,  46  N.  E.  516 ;  Cincinnati  etc.  B.  R.  Co.  ▼. 
Davis,  10  Ohio  Cir.  Dec.  745,  19  Ohio  C.  C.  589. 

We  take  it  that  the  defendant  in  this  ease,  as  a  grantee  and 
successor  in  interest  of  the  Montana  company,  is  liable  for  the 
acts  of  the  latter  company  in  appropriating  the  land  in  ques- 
tion, regardless  of  when  that  appropriation  occurred,  provided 
there  is  no  bar  by  virtue  of  the  statute  of  limitations.  (South- 
em  By.  Co.  V.  Hood,  126  Ala.  312,  85  Am.  St.  Rep.  32,  28  South. 
662;  Midland  B.  B.  Co.  v.  Oaley,  141  Ind.  483,  39  N.  E.  940,  40 
N.  E.  801.) 

In  cases  of  railroad  grants,  the  grant  attaches  only  to  the  land 
that  18  public  land  at  the  time  of  the  existence  of  an  entry,  and 
even  though  the  same  be  subsequently  canceled  or  abandoned, 
the  land  does  not  pass  under  the  grant  to  the  railroad.  (See 
United  States  v.  Orand  Bapids  Co.,  154  Fed.  131 ;  Kansas  Pac. 
B.  Co.  V.  Dunmeyer,  113  U.  S.  629,  28  L.  Ed.  1122,  5  Sup.  Ct. 
Eep.  566;  Bardon  v.  Northern  Pac.  B.  Co,,  145  U.  S.  535,  36 
L.  Ed.  806,  12  Sup.  Ct.  Rep.  856 ;  Whitney  v.  Taylor,  158  U.  S. 
85,  39  L.  Ed.  906,  15  Sup.  Ct.  Rep.  796.) 

The  cases  cited  from  the  states  by  the  appellant  in  this  case 
are  all  cases  where  the  person  first  filing  has  abandoned  or  relin- 
quished or  in  some  way  lost  his  claim,  none  of  them  involv- 
ing  a  case  where  there  was  a  contest  and  where  a  preference 
right  of  a  person  in  the  position  of  the  plaintiff  in  this  case 
arose,  which  offers  every  reason  for  a  distinction  between  those 
cases  and  this  one.  Appellant  contends  that  the  rule  for  which 
we  contend  does  not  apply  to  land  claimed  under  the  Act  of 
1875.  It  will  be  seen  on  consideration  of  the  case  of  Enid  etc. 
B.  B.  Co.  V.  Kephart,  19  Okl.  1,  91  Pac.  1049,  that  this  precise 
question  was  passed  upon  and  decided  in  accordance  with  our 
contention. 

The  statute  of  limitations  applying  is  the  ten  year  statute. 
In  a  recent  South  Dakota  case,  Favlk  v.  Missouri  etc.  B.  Co.,  28 
S.  D.  1,  Ann.  Cas.  1913E,  1130,  132  N.  W.  233,  the  ten  year 
statute  is  held  to  apply.  In  Arkansas  it  is  held  that  the  adverse 
possession  statute  applies.     {Oregon  v.  Memphis  etc.  B.  Co.,  51 

62  Mont. — 8 


114  PiBRCB  V.  Chicago  etc.  Ry.  Co.       [Dec.  T.  '15 

Ark.  235,  11  S.  W.  96.)  In  Indiana  the  plaintiff  is  given  two 
remedies,  and  if  he  selects  one  it  is  barred  by  the  adverse  posses- 
sion statute,  whereas  if  he  takes  the  other,  it  is  barred  by  the 
statute  referring  specifically  to  injury  to  property  or  damages 
for  the  detention  thereof.  (Shortle  v.  Louisville  etc,  Ry.  Co., 
130  Ind.  505,  30  N.  E.  639.)  In  Massachusetts  there  is  a  special 
statute  requiring  an  action  to  be  brought  within  one  year  where 
land  is  appropriated  for  railroad  purposes.  {Partridge  v.  It^ 
habitants  of  Arlington,  193  Mass.  530,  79  N.  E.  812.)  In 
Michigan  the  continuing  trespass  doctrine  is  adopted.  {Wood 
V.  Michigan  Air-Une  R.  Co.,  90  Mich.  212,  51  N.  W.  265.)  In 
Minnesota  there  is  a  special  statute  applying  to  such  actions. 
{Bame  V.  Clark,  69  Minn.  53,  71  N.  W.  819.)  In  Mississippi  the 
statute  with  reference  to  adverse  possession  applies.  {Board  of 
Levee  Commrs,  v.  Dancy,  65  Miss.  335,  3  South.  568.)  The 
same  rule  applies  in  Missouri  and  in  New  Jersey.  {Doyle  v. 
Kansas  City  etc.  R.  R.,  113  Mo.  280,  20  S.  W.  970 ;  Lehigh  Val- 
ley R.  R.  Co.  V.  McFarlan,  43  N.  J.  L.  605.)  And  in  Nebraska 
it  was  held  that  a  statute  limiting  the  time  was  unconstitutional. 
{Kime  v.  Cass  County,  71  Neb.  677,  8  Ann.  Cas.  853,  99  N.  W. 
546,  101  N.  W.  2.)  In  New  York  neither  the  trespass  statute 
nor  the  statute  with  reference  to  obligations  arising  out  of  con* 
tract  applies.  {Clark  v.  Water  Commissioners,  148  N.  Y.  1, 
42  N.  E.  414.)  In  Ohio  a  double  remedy  is  provided  as  in 
Indiana,  but  the  statute  does  not  begin  to  run  until  an  election 
is  made.  {Fries  v.  Wheeling  etc.  Ry.  Co.,  56  Ohio  St.  135,  46 
N.  E.  516.)  In  Texas  the  statute  with  reference  to  adverse 
possession  applies.  {Chicago  etc.  Ry.  Co.  v.  Johnson  (Tex. 
Civ.),  156  S.  W.  253.)  The  state  of  Iowa  applies  the  adverse 
possession  statute.  {Hartley  v.  Keokuk  etc.  Ry.  Co.,  85  Iowa, 
455,  52  N.  W.  352.) 

Notwithstanding  the  Daneri  Case  cited  by  the  appellant,  the 
California  cases  hold  that  in  a  case  of  a  wrongful  taking,  as  wsa 
this  case,  the  statute  applying  is  the  statute  referring  to  tres- 
pass upon  real  property,  and  the  cases  which  lay  down  this 
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doctrine  lajst  referred  to  are  cases  of  single  wrongful  acts,  and 
their  doctrine  is  not  applicable  to  a  case  like  the  one  at  bar. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  commenced  on  Jfclay  16,  1912,  for  the  recovery 
of  damages  alleged  to  have  resulted  to  plaintiff  from  the  appro- 
priation and  occupation  by  the  defendant  of  a  strip  of  land  200 
feet  in  width  and  covering  an  area  of  twenty-eight  acres,  as  a 
right  of  way  for  its  railroad.  The  strip  is  a  part  of  a  tract  of 
160  acres  situate  in  Missoula  county,  acquired  by  plaintiff  by 
patent  from  the  United  States  under  a  timber  and  stone  entry 
made  in  compliance  with  the  provisions  of  the  federal  laws  ap- 
plicable. The  facts  presenting  the  questions  at  issue  are,  briefly 
stated,  as  follows: 

Prior  to  April  16,  1906,  one  Whitmore  had  filed  in  the  United 
States  land  office  at  Missoula  a  homestead  entry  on  the  land.  On 
that  date  the  plaintiff  instituted  a  contest  of  this  entry,  seeking 
to  have  it  canceled,  claiming  a  prior  right  to  acquire  patent. 
The  contest  was  decided  in  his  favor  by  the  register  and  receiver 
on  April  28,  1907,  and  the  entry  was  ordered  canceled.  After 
the  usual  appeals  the  order  became  final,  and  on  April  6,  1908, 
Whitmore  relinquished  his  claim.  On  the  same  day  the  plain- 
tiff tendered  his  filing,  which  was  accepted,  with  the  result  that 
thereafter,  upon  the  termination  of  contests  instituted  by  other 
persons  questioning  plaintiff's  right  of  entry,  patent  was  issued 
to  him.  In  the  meantime  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  of  Montana  (hereafter  referred  to  as  the 
Montana  Company)  appropriated  and  occupied  the  strip  for  a 
right  of  way,  having  begun  the  work  of  clearing  and  construc- 
tion in  September,  1906.  During  the  year  1907  (the  exact  date 
does  not  appear)  "Whitmore  executed  to  the  company  a  quit- 
claim deed  to  the  strip  for  a  consideration  of  $1,000.  On  March 
12,  1907,  the  company  filed  in  the  land  office  at  Missoula  a  map, 
showing  a  survey  and  location  of  its  line,  whifeh  included  the 
strip  in  controversy.    This  was  approved  by  the  secretary  of  the 
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interior  on  August  28,  1908.  The  construction  of  the  roadbed 
was  completed  in  September,  1907,  and  the  laying  of  the  rails 
in  October,  1908.  The  defendant  became  the  successor  of  the 
Montana  Company  by  purchase  on  January  1,  1909.  It  then 
entered  upon  and  occupied  the  right  of  way,  and  has  since  con- 
tinued to  do  so.  The  damages  for  which  recovery  is  sought  in- 
clude the  value  of  the  land  so  appropriated  and  occupied,  and 
injury  to  adjoining  land  resulting  from  the  construction  and 
operation  of  the  railroad.  The  questions  of  law  arising  upon 
these  facts  which  were  stipulated  by  counsel,  the  court  deter- 
mined in  favor  of  the  plaintiff,  and  submitted  to  the  jury  the 
question  only  what  amount  of  damages  the  plaintiff  was  entitled 
to  recover.  The  jury  awarded  him  $1,050,  and  judgment  was 
entered  for  this  sum  and  costs.  The  defendant  has  appealed 
from  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial. 

No  contention  is  made  that  the  court  committed  any  error  in 
the  ascertainment  of  the  amount  of  damages.  It  is  thus  con- 
ceded that  if  the  defendant  is  liable  at  all,  the  award  made  by 
the  jury  must  stand.  The  theory  of  the  case  adopted  by  the 
court  and  counsel  for  the  plaintiff  was  that  the  Montana  Com- 
pany did  not  acquire  title  by  virtue  of  any  of  the  occurrences 
prior  to  April  6,  1908,  and  hence  that  by  its  assumption  of  pos- 
session on  January  1,  1909,  under  its  conveyance  from  the  Mon- 
tana Company,  the  defendant  became  a  trespasser,  and  liable  to 
the  plaintiff  for  all  the  damages  it  would  have  been  liable  for, 
had  it  sought  to  condemn  the  strip  for  a  right  of  way  in  the  first 
instance. 

Counsel  contends  that  the  judgment  should  be  reversed  for 
three  reasons:  (1)  That  plaintiff  did  not  have  title  at  the  time 
the  acts  complained  of  occurred;  (2)  that  the  defendant  had  title 
to  the  strip  under  the  Act  of  Congress  approved  March  3,  1875, 
either  by  actual  construction  of  its  road,  or  by  the  filing  of  its 
map  of  definite  location  and  the  subsequent  approval  of  it  by  the 
secretary  of  the  interior;  (3)  that  plaintiff's  cause  of  action  is 
barred  by  the  limitation  prescribed  by  subdivision  3  of  section 
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6447  of  the  Revised  Codes.  The  first  two  contentions,  though 
stated  as  distinct  propositions,  in  final  analysis  present  the 
single  inquiry :  Did  the  Montana  Company,  by  virtue  of  any  of 
tiie  occurrences  prior  to  April  6,  1908,  acquire  title  to  the  strip 
now  occupied  by  the  defendant  t  If  it  did,  the  plaintiff  acquired 
title  under  his  patent,  subject  to  this  prior  right;  and  had  this 
company  continued  to  occupy  the  strip,  it  could  not  have  been 
held  liable  to  the  plaintiff  in  any  amount.  Neither  can  defend- 
ant be  held  liable,  for  It  is  not  questioned  that  it  legally  acquired 
all  the  rights  of  the  Montana  Company. 

It  will  be  noted  that  the  date  at  which  plaintiff  acquired  his 
patent  does  not  appear.  It  is  fair  to  assume  that  he  acquired  it 
subsequent  to  the  completion  of  defendant's  road.  Whether  this 
is  so,  however,  is  not  important.  Under  the  rule  applicable,  his 
title  cannot  relate  to  a  date  earlier  than  that  of  his  entry.  The 
[1]  Land  Department  and  the  supreme  court  of  the  United 
States  have  always  observed  the  rule  that  so  long  as  there  is  an 
existing  entry  of  record,  valid  on  its  face,  the  land  covered  by 
it  must  be  regarded  as  withdrawn  from  the  public  domain;  so 
that  another  citizen  cannot  initiate  title  to  it  by  entry  or  other- 
wise. {In  re  Cliff,  3  L.  D.  216 ;  Graham  v.  Hastings  cfe  D,  R,  R, 
Co.,  1  L.  D.  362 ;  In  re  Laird,  13  L.  D.  502 ;  McMichael  v.  Mur- 
phy, 20  L.  D.  147;  Witherspoon  v.  Duncan,  4  Wall.  (71  U.  S.i 
210,  18  L.  Ed.  339 ;  Hastings  (t  Dak,  R.  R,  Co.  v.  Whitney,  132 
U.  S.  357,  33  L.  Ed.  363,  10  Sup.  Ct.  Rep.  112 ;  Hodges  v.  Col- 
cord,  193  U.  S.  192,  48  L.  Ed.  677,  24  Sup.  Ct.  Rep.  433 ;  Mc- 
Michael V.  Murphy,  197  U.  S.  304,  49  L.  Ed.  766,  25  Sup.  Ct. 
Rep.  460.) 

In  Hastings  dk  Dak.  R.  R.  Co.  v.  Whitney,  supra,  the  court, 
after  referring  to  its  former  decisions,  said:  '*In  the  light  of 
these  decisions  the  almost  uniform  practice  of  the  Department 
has  been  to  regard  land  upon  which  an  entry  of  record,  valid 
upon  its  face  has  been  made,  as  appropriated  and  withdrawn 
from  subsequent  homestead  entry,  pre-emption  settlement,  sale 
or  grant  until  the  original  entry  be  canceled  or  declared  for- 
feited, in  which  case  the  land  reverts  to  the  government  as  part 
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of  the  pubKc  domain,  and  becomes  again  subject  to  entry  under 
the  land  laws."  The  fact  that  the  entry  is  invalid  for  any  rea- 
son does  not  aid  the  case  of  the  adverse  claimant.  Speaking 
on  this  subject,  the  court  later  in  the  same  case  said:  ''But  these 
defects,  whether  they  be  of  form  or  substance,  by  no  means 
render  the  entry  absolutely  a  nullity.  So  long  as  it  remains  a 
subsisting  entry  of  record,  whose  legality  has  been  passed  upon 
by  the  land  authorities  and  their  action  remains  unreversed,  it 
is  such  an  appropriation  of  the  tract  as  segregates  it  from  the 
public  domain,  and  therefore  precludes  it  from  subsequent 
grants." 

The  underlying  principle  is  that  one  person  cannot  initiate 
title  to  public  land  by  invading  an  apparently  valid  existing 
jright  in  another  to  the  same  land.  {Athertan  v.  Fowler,  96 
U.  S.  513,  24  L.  Ed.  732.)  This  rule  is  entirely  in  accord  with 
the  theory  of  the  statute  under  which  plaintiff  established  his 
right  of  entry.  (Act  Cong.  May  14,  1880,  c.  89,  21  U.  S.  Stats. 
140,  amended  by  Act  Cong.  July  26,  1892,  c.  251,  27  U.  S.  Stats. 
270,  U.  S.  Comp.  Stats.  1913,  sees.  4536-4538.)  The  statute 
does  not  confer  any  right  to  the  land  covered  by  the  canceled 
entry,  but  merely  the  right  to  acquire  the  title  by  making  entry 
as  required  by  the  land  laws ;  for,  after  providing  that  the  regis- 
^ter  of  the  local  land  office  shall  give  notice  to  the  successful  con- 
testant of  the  result  of  the  contest,  it  declares  that  he  shall  be 
"allowed  thirty  days  from  date  of  such  notice  to  enter  said 
lands."  The  extent  of  plaintiff's  right  was  therefore  a  mere 
preference  right  of  entry — a  personal  privilege  which  he  might 
or  might  not  exercise — granted  to  him  in  consideration  of  his 
conducting  the  contest  of  Whitmore*s  entry  to  a  successful  con- 
clusion. {Graham  v.  Oreat  Falls  W.  P.  <fe  T.  Co.,  30  Mont.  393, 
76  Pac.  808.)  That  his  title  subsequently  acquired  by  his 
[2]  patent  relates  to  the  date  of  his  entry,  however,  must  be 
conceded.  This  proposition  is  not  controverted  by  the  defend- 
ant. 

It  has  always  been  the  policy  of  the  Congress  to  encourage 
the  building  of  railroads  in  the  western  states,  as  is  witnessed 
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[3]  by  the  several  ^ants  of  land  to  aid  in  their  construction. 
To  encourage  those  companies  to  which  it  had  not  made  such 
grants,  it  enacted  the  statute  invoked  by  the  defendant,  provid- 
ing a  means  by  which  they  might  acquire  rights  of  way  over  any 
portion  of  the  public  lands  by  filing  in  the  local  land  office  a 
map  of  definite  location  and  securing  the  approval  of  the  secre- 
tary of  the  interior.  Prior  to  the  passage  of  this  Act  (Act  of 
March  3,  1875)  and  on  March  3,  1873,  Congress  had  passed 
another  Act  (17  U.  S.  Stats.  602,  U,  S.  Rev.  Stats.  2288,  U.  S. 
Comp.  Stats.  1913,  sec.  4535),  authorizing  any  bona  fide  settler 
to  convey  "by  warranty  against  his  own  acts,  any  portion  of  his 
claim  for  church,  cemetery,  or  school  purposes,  or  for  the  right 
of  way  of  railroads,''  etc.  This  latter  Act  was  amended  by  the 
Acts  of  March  3,  1891,  Chapter  561,  section  3  (26  U.  S.  Stats. 
1097),  and  March  3,  1905,  Chapter  1424  (33  U.  S.  Stats.  991), 
but  not  in  any  respect  requiring  notice  here.  Theretofore  no 
such  conveyance  could  be  made,  because  the  settler  had  no  title, 
and  because  he  was  prohibited  from  alienating  any  portion  of  his 
claim  before  final  proof.  (U.  S.  Rev.  Stats.  2291,  U.  S.  Comp. 
Stats.  1913,  sec.  4532.)  From  one  point  of  view,  this  Act  may 
be  construed  as  expressive  of  an  intention  by  Congress  to  enable 
the  settler  to  make  a  pro  tanio  relinquishment  of  his  claim,  with- 
out forfeiting  his  right  to  patent,  leaving  the  grantee  to  secure 
title  under  other  provisions  of  the  land  laws,  or  by  direct  grant 
from  the  government.  If  this  was  its  purpose,  the  defendant, 
by  compliance  with  the  Act  of  March  3,  1875,  secured  title  as  of 
the  date  at  which  it  filed  its  map  of  definite  location;  for  its 
right  was  initiated  by  the  filing  of  the  map  showing  its  selection. 
(Stalker  v.  Oregon  SJvort  Line  B.  B.  Co,,  225  U.  S.  142,  56  L.  Ed. 
1027,  32  Sup.  Ct.  Rep.  636.)  Under  this  view,  the  effect  of  the 
relinquishment  was  to  restore  the  granted  land  pro  tanto  to  the 
public  domain,  and  at  the  same  time  to  give  the  grantee  a  prefer- 
ence right  to  acquire  it.  Another  view  is  that  Congress  intended 
by  it  to  constitute  the  entryman  the  agent  of  the  United  States 
to  convey  the  title  to  the  grantee,  as  fully  as  if  he  had  a  patent. 
That  this  was  perhaps  the  intention  is  shown  by  the  fact  that 
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all  the  purposes  to  be  served  by  the  conveyance  are  public,  or 
quasi  public,  and  it  cannot  be  presumed  that  Congress  over- 
looked the  possibility  that  the  entry  of  the  settler  might  be  can- 
celed after  contest  or  be  abandoned,  and  the  grantee  left  without 
protection  from  subsequent  claimants.  To  illustrate :  A  grant  is 
made  of  a  small  area  for  a  community  cemetery.  If  the  grant 
is  not  effective  to  convey  title,  the  subsequent  cancellation  or 
abandonment  of  the  entry  would  restore  the  area  to  the  public 
domain.  The  next  entryman  would  be  at  liberty  to  respect  or 
desecrate  the  resting  place  of  the  dead  of  the  community,  as  his 
whim  or  caprice  might  prompt  him.  Such  also  would  be  the 
condition  of  the  community  school  or  church.  So  a  railroad 
company  would  be  left  to  his  mercy,  though  it  proceeded  to  con- 
struct its  line  under  the  justified  belief  that  it  had  secured  its 
right  of  way  under  its  conveyance.  The  fact  that  the  Act  of 
March  3,  1875,  provides  for  condemnation  proceedings  in  similar 
cases  does  not  preclude  the  notion  that  Congress  intended,  by 
the  earlier  Act  to  authorize  the  securing  of  the  title  to  land  for 
any  of  the  purposes  named,  by  treaty  by  the  parties  interested. 
But  be  this  as  it  may,  we  are  inclined  to  the  view  that  the  pur- 
pose of  its  enactment  was  to  enable  the  entryman,  for  himself 
and  the  government,  to  convey  the  title.  It  is  not  important, 
however,  which  view  is  adopted.  If  Whitmore's  grant  amounted 
to  nothing  more  than  a  relinquishment  pro  tanio  of  his  right, 
so  that  the  Montana  Company  could  acquire  the  title  from  the 
government,  it  did  so  by  complying  with  the  Act  of  March  3, 
1875,  and  also  by  the  construction  of  its  road.  (Stalker  v. 
Oregon  Short  Line  B.  R,  Co.,  supra;  Jamestovm  <6  N.  R.  R,  Co. 
V.  Jones,  177  U.  S.  125,  44  L.  Ed.  698,  20  Sup.  Ct.  Rep.  568.) 
If,  on  the  other  hand,  Whitmore  was,  under  the  circumstances, 
the  authorized  agent  of  the  government  to  convey  title,  the 
Montana  Company  became  fully  vested  with  title  at  the  time  of 
the  conveyance,  and  by  virtue  of  it  and  the  entry  of  plaintiff 
was  made  subject  to  its  right.  Either  view  brings  this  case 
within  the  spirit  of  the  decision  in  Minidoka  cfe  S.  W.  R.  R,  Co, 
V.  United  States,  235  U.  S.  211,  59  L.  Ed.  200,  35  Sup.  Ct.  Rep. 
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46,  in  which,  after  considering  the  purpose  of  the  Act  and  the 
amendments  thereto,  in  connection  with  the  legislation  relating 
to  irrigation  districts,  the  court  distinctly  recognized  the  pur- 
pose of  such  conveyance  to  be  to  enable  railroads  to  acquire 
effectively  rights  of  way  over  lands  entered  as  homesteads,  but 
not  yet  patented. 

Counsel  for  plaintiff  rely  with  confidence  upon  the  case  of 
Enid  it  Anadarko  R,  R.  Ca.  v.  Kephart,  19  Okl.  1,  91  Pac.  1049. 
That  case  1b  distinguishable  in  its  facts  from  this  case,  in  that 
the  question  of  the  oflSce  of  a  conveyance  to  the  railroad  com- 
pany from  an  entryman  whose  entry  was  prima  facie  valid  was 
not  therein  involved  or  considered.     It  is  not  in  point. 

This  disposition  of  the  first  two  contentions  of  counsel  renders 
it  unnecessary  to  consider  the  third.  The  judgment  and  order 
are  reversed,  with  directions  to  dismiss  the  action. 

Reversed. 

Ma.  Justice  Sanneb  and  Mb.  Justice  Hollowat  concur. 


CBITES  BT  AL.,  Respondents,  v.  SECURITY  STATE  BANK 

OF  HAVRE,  Appellant, 

(No.  3,601.) 
(Sobmitted  February  14,  1916.    Decided  March  8,  1916.) 

[156  Pac.  970.] 

Banks  and  Banking — Wrongful  Dishonoring  Checks — Damages 
— Presumptions — Excessive  Verdict, 

Banks  and  Banking — ^Wrongful  Dishonoring  Checks — ^Damages — ^Presump- 
tions. 

1.  In  an  action  for  damages  for  the  wrongful  dishonor  of  a  trading 
customer's  check,  which  accrued  before  the  enactment  of  Chapter  90, 
Laws  of  1915,  limiting  the  bank's  liability  to  damages  actually  proren, 
plaintiff  was  not  required  to  show  malice  or  present  evidence  of  tan- 
gible loss,  but  could  rely  upon  the  presumption  which  allowed  him  sub- 
stantial damages,  temperately  measured. 

Same — Excessive  Verdict. 

2.  Where  a  bank  through  mistake  dishonored  a  trading  customer's 
cheeky  but  upon  discovery  of  the  mistake  notified  the  payee  and  paid  it 
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with  costs  of  protest,  and  plaintiff  showed  neither  malice  on  the  bank's 
part  nor  actuid  damage,  a  verdict  for  $500  held  excessive,  and  scaled  to 
|200. 

[As  to  liability  of  bank  for  dishonorinff  check,  see  note  in  80  Am.  St. 
Sep.  865.] 

Appeal  from  District  Court,  Hill  County,  in  the  Twelfth  Judi- 
cial District;  John  A.  Matthews,  Judge  for  the  Fourteenth  Dis-> 
trict,  presiding. 

Action  by  W.  D.  Crites  and  J.  R.  Crites,  copartners  doing 
'  business  as  Crites  &  Crites,  against  the  Security  State  Bank  of 
Havre.    From  a  judgment  for  plaintifiEs  and  an  order  denying 
new  trial,  defendant  appeals.    Modified  and  affirmed. 

Messrs.  Cooper  &  Stephenson  and  Mr,  Charles  A,  Rose,  for 
Appellant,  submitted  a  brief;  Mr.  Sam  Stephenson  argued  the 
cause  orally. 

Mr.  Victor  R.  Origgs,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

In  cases  of  this  kind  the  courts  make  a  distinction  between 
an  action  brought  by  an  ordinary  depositor  for  the  wrongful 
dishonor  of  his  check  and  an  action  brought  by  a  merchant  or 
trader.  In  the  former  case  the  rule  of  law  is  that,  in  the  absence 
of  malice,  oppression  or  bad  motive,  the  refusal  of  a  bank  to 
honor  its  depositor's  check,  when  such  depositor  has  sufficient 
funds  on  deposit  to  meet  the  payment  of  the  same,  gives  the 
depositor  the  right  to  recover  only  nominal  damages  unless  he 
alleges  and  proves  some  special  damage.  But  if  the  plaintiff 
is  a  trader  or  merchant,  and  his  check  is  wrongfully  dishonored, 
it  will  be  presumed  without  further  proof  that  substantial  dam- 
age has  been  sustained.  (5  R.  C.  L.  549;  5  Cyc.  535;  Lorick 
V.  Palmetto  Bank  &  T.  Co,,  74  S.  C.  185,  7  Ann.  Cas.  818,  54 
S.  E.  206 ;  Schaffner  v.  Ehrm^n,  139  111.  109,  32  Am.  St.  Rep. 
192,  15  L.  R.  A.  134,  28  N.  B.  917 ;  Patterson  v.  Marine  Nat 
Bank,  130  Pa.  419,  17  Am.  St.  Rep.  779,  18  Atl.  632;  James 
Co.  v.  Continental  Nat.  Bank,  105  Tenn.  1,  80  Am.  St.  Rep.  857, 
51  L.  R.  A.  255,  58  S.  W.  261 ;  First  Nat.  Bank  v.  Kansas  Grain 
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Co.,  60  Kan.  30,  55  Pac.  277 ;  Atlanta  Nat.  Bank  v.  Davis,  96 
Qa  334,  51  Am.  St.  Rep.  139,  23  S.  E.  190 ;  Bank  of  Commerce 
V.  Ooos,  39  Neb.  437,  23  L.  R.  A.  190,  58  N.  W.  84;  American 
Nat  Bank  v.  Morey,  113  Ky.  857,  101  Am.  St.  Rep.  379,  58 
L.  R.  A.  956,  69  S.  W.  759 ;  Siminoff  v.  Goodman  &  Co,  Bank, 
18  Cal.  App.  5,  121  Pac.  939 ;  Third  National  Bank  v.  Oher,  178 
Fed.  678, 102  C.  C.  A.  178.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  plaintiffs,  trading  copartners  engaged  in  the  retail  meat 
bnsiness  at  Qildf ord,  this  state,  drew  a  check  upon  the  defendant 
bank  for  $13.65  payable  to  the  order  of  the  Booth  Fisheries 
Company  of  St.  Paul.  The  payee,  in  due  course  of  business, 
caujsed  the  check  to  be  presented  to  the  defendant  bank  for  pay- 
ment. The  bank  refused  payment  for  that  it  did  not  have  suffi- 
cient funds  belonging  to  the  plaintiffs  to  pay  the  check  and 
caused  the  check  to  be  protested  and  returned.  The  plaintiffs 
had  ample  funds  with  the  bank  to  meet  the  check,  and  the  dis- 
honor and  protest  were  due  to  a  mistake  of  the  bank  in  crediting 
a  previous  deposit  by  the  plaintiffs  to  the  wrong  person.  Being 
advised  of  its  mistake,  the  bank  notified  the  payee,  caused  the 
cheek  to  be  sent  back,  and  paid  it  with  the  costs  of  -protest. 
Upon  these  facts,  the  plaintiffs  claiming  damages  in  the  sum  of 
$1,000,  the  cause  was  presented  to  a  jury,  who  awarded  the  plain- 
tiffs $500.  The  sufficiency  of  the  evidence  to  justify  this  ver- 
dict, and  some  procedural  rulings,  are  presented*  for  review. 

The  cause  of  action  accrued  in  March,  1913,  and  at  that  time 
[1]  the  liability  of  a  bank  for  the  wrongful  dishonor  of  a  cus- 
tomer's check  was  not  limited,  as  it  is  now,  to  the  damages 
actually  proved;  but,  in  the  case  of  a  trading  customer,  sub- 
stantial damages,  temperately  measured,  were  to  be  pre3umed. 
(5  RrC.  L.  548  et  seq.,  and  cases  cited.)  The  respondent  stood 
upon  this  presumption,  showing  no  malice  and  presenting  no 
evidence  of  tangible  loss.  In  these  circumstances  it  cannot  be 
said  that  the  jurors  did  not  exercise  their  best  judgment  in  fix- 
ing the  award,  bereft,  as  they  were,  of  the  ordinary  measures  of 
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evaluation ;  and  if  their  best  judgment  was  exercised,  then  their 
verdict  was  not  the  result  of  passion  and  prejudice  so  as  to 
warrant  a  new  trial.  But  while  this  is  so,  we  think  the  verdict 
[2]  is  excessive,  measured  by  any  applicable  standards  which 
may  Ee  suggested  in  matters  of  this  kind.  The  plaintiffs  were 
entitled  to  vindicate  themselves  from  the  possible  imputation 
upon  their  solvency  and  good  faith,  and  to  be  reimbursed  for 
the  cost  of  their  effort  in  that  behalf,  but  no  more ;  and  for  this 
the  sum  of  $200  should  suffice. 

The  procedural  rulings  assigned  present  no  ground  for 
reversal. 

.The  order  denying  a  new  trial  is  affirmed,  but  the  cause  is 
remanded  to  the  district  court,  with  directions  to  modify  the 
judgment  so  as  to  award  plaintiffs  the  sum  of  $200  as  damages, 
with  their  costs,  and  as  so  modified  to  stand  affirmed.  Each 
party  will  pay  his  own  costs  upon  these  appeals. 

Modified  and  affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  eon- 
cur. 


•DONOVAN  BT  AL.,  Respondents,  v.  JENKINS,  Appellant. 

(No.  3,607.) 
(Submitted  February  15,  1916.    Decided  March  4,  1916.) 

[155  Pac.  972.] 

Attorneys — Contract  of  Employment — Construction — Fee — Pay- 
ment in  Money — ''Costs  and  Charges.'* 

Attorneys — Contract  of  Employment — Compensation — Time  of  Payment. 

1.  Where  attorneys  were  employed  to  foreclose  a  mortgage,  the  fee  to 
be  one-half  of  the  amount  recovered,  they  were  entitled  to  their  com- 
pensation only  on  the  date  their  client's  lien  was  on  appeal  finally  de- 
termined to  be  superior  to  a  claim  to  the  property  set  up  under  a  sher- 
iff's deed. 

Same — Fees — Payment  in  Money. 

2.  Attorneys  who  agreed  to  foreclose  a  mortgage  for  "a  sum  eqnal  to 
one-half  of  the  nef  profit"  plaintifE  might  recover  were  entitled  to 
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their  eompensation  in  money,  and  were  not  required  to  accept  an 
interest  in  the  propertj  in  lieu  thereof. 

Same— Contract  of  Employment— Pee — ^**Co8t8  and  Charges" — ^Deduction. 

3.  Held,  that  a  clause  of  the  contract  referred  to  abo^e,  which  pro- 
Tided  that  before  making  division  of  the  sum  recovered,  plaintiffs'  client 
might  deduet  any  "costs  or  charges"  paid  by  her,  included  court  costs 
only,  and  not  taxes,  repairs  and  the  like. 

Same — Compensation — Deductions. 

4.  Bents  collected  by  plaintiffs  from  tenants  of  the  property  pending 
foreclosure  of  the  mortgage  they  were  to  secure  under  the  contract 
above  mentioned,  were  properly  chargeable  to  them  and  deducted  from 
their  proportion  of  the  amount  recovered. 

Same — Contract  of  Employment — Construction. 

5.  Where  a  mortgagee  in  her  contract  of  employment  with  a  firm  of 
attorneys  reserved  in  herself  the  right  to  employ  another  attorney  to 
assist  in  a  foreclosure  proceeding,  with  the  understanding  that,  in  the 
event  she  exercised  her  option,  such  attorney  should  receive  one-half  of 
the  sum  otherwise  to  be  paid  to  the  firm,  and  the  attorney  was  employed, 
the  firm  was  entitled  to  only  one-fourth  of  the  recovery. 

[As  to  contracts  between  attorney  and  client,  see  note  in  83  Am.  St. 
Bep.  159.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mc- 
Cleman,  Judge. 

AonoN  by  Louis  P.  Donovan  and  another  against  Mary  Jen- 
kins. From  a  judgment  for  plaintiffs  and  an  order  refusing  her 
a  new  trial,  defendant  appeals.    Modified  and  affirmed. 

Mr.  W.  D.  Kyle  and  Mr.  S.  T.  HogevoU,  for  Appellant,  sub- 
mitted a  brief  and  one  in  reply  to  that  of  Respondents;  Mr, 
Kyle  argued  the  cause  orally. 

Mr.  Peter  Breen  and  Mr.  Timothy  F.  Nolan,  for  Respondents, 
submitted  a  brief ;  Mr.  Nolan  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOW  AT  delivered  the  opinion  of  the 
court 

In  February,  1908,  an  instrument  in  writing  was  executed  as 
follows: 

''This  agreement,  made  and  entered  into  by  and  between 
Mary  Jenkins,  as  party  of  the  first  part,  and  Donovan  &  Melz- 
ner,  as  parties  of  the  second  part,  as  follows:  The  said  Mary 
Jenkins  is  to  employ  Donovan  &  Melzner  as  her  attorneys  to  fore- 
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elose  a  mortgage  against  Mrs.  Celia  Davidson  and  others,  on 
these  ternus:  The  said  attorneys  are  to  receive  no  compensation 
for  their  services,  except  a  sum  equal  to  one-half  of  the  net 
profit,  or  one-half  of  such  a  sum  as  Mary  Jenkins  may  recover, 
and  one-half  of  the  attorney  fees  allowed  by  the  court,  but  any 
costs  or  charges  that  Mary  Jenkins  has  advanced  shall  be  sub- 
tracted from  the  same  and  paid  back  to  her,  and  thereafter  she 
will  allow  the  said  attorneys  the  said  one-half.  Mary  Jenkins 
agrees  to  pay  the  filing  fees  and  service  of  summons  and  other 
necessary  court  expenses. 

''It  is  understood  and  agreed,  that  any  expenses  incurred  by 
the  lawyers  in  going  to  Helena  and  other  places  are  not  to  be 
borne  by  Mary  Jenkins.  The  only  expenses  to  be  paid  by  her 
are  such  actual  cash  money  as  may  be  necessary  to  pay  out  by 
order  of  the  court. 

*'Mary  Jenkins  reserves  to  herself  the  right  to  engage  the  firm 
of  Maury,  Templeman  &  HogevoU,  or  Maury,  or  Templeman,  or 
HogevoU,  and  when  she  so  does  the  said  firm  of  Donovan  &  Melz- 
ner  is  to  allow  them  one-half  of  the  sums  otherwise  payable  to 
the  firm  of  Donovan  &  Melzner. 

**Mary  Jenkins. 

"Maury,  Templeman  &  Hogevoll, 

** Donovan  &  Melzner.'' 

Mrs.  Jenkins  exercised  the  right  reserved  to  her  and  employed 
Mr.  HogevoU,  mentioned  in  the  contract,  as  her  attorney,  and 
he,  with  Donovan  &  Melzner,  prepared  the  complaint  in  the 
foreclosure  suit,  prosecuted  the  suit  to  trial,  secured  a  decree 
as  against  the  mortgagor,  had  the  property  sold  and  purchased 
\jy  Mrs.  Jenkins.  Carrie  May  Carroll  claimed  an  interest  in  the 
ftroperty  and  was  made  a  defendant.  The  history  of  her  claim 
and  the  controversy  over  it  will  be  found  recited  at  length  in 
Jenkins  v.  Carroll,  42  Mont.  302,  112  Pac.  1064,  and  need  not 
be  repeated.  A  second  trial  as  against  the  Carroll  claim  was 
had  and  a  decree  rendered  which  established  the  priority  of  the 
Jenkins  mortgage.  Defendant  Carroll  attempted  a  second  ap- 
peal, but  the  appeal  was  dismissed.     {Jenking  v.  Carroll,  46 


52  Mont]  Donovan  bt  al.  v.  Jenkins.  127 

Mont.  607,  131  Pac.  1196.)  The  present  action  was  brought  by 
Donovan  &  Melzner  to  recover  from  Mrs.  Jenkins  the  attorney's 
fee  to  which  they  deemed  themselves  entitled  under  the  contract 
above.  The  only  questions  of  consequence  arise  over  the  proper 
construction  of  that  instrument.  Unfortunately  the  meaning 
of  its  obscure  phrases  cannot  be  determined  with  mathematical 
precision. 

1.  The  date  upon  which  plaintiffs  were  entitled  to  their  fee  is 
of  passing  importance  only.  It  determines  the  time  from  which 
[1]  interest  upon  their  award  is  to  be  computed.  We  think 
the  trial  court  fixed  that  date  correctly  as  the  time  when  the 
Jenkins  mortgage  was  finally  determined  to  be  superior  to  the 
Carroll  daim.  Had  the  Carroll  claim  been  adjudged  superior, 
Mrs.  Jenkins  would  not  have  realized  anything  from  the  fore- 
closure suit,  and  consequently  plaintiffs  would  not  have  been 
entitled  to  anything.  They  made  their  fee  contingent  upon  Mrs. 
Jenkins  realizing  from  the  suit,  and  that  contingency  became  a 
certainty  only  when  the  Carroll  claim  was  finally  defeated. 

2.  The  trial  court  was  clearly  correct  in  holding  that  the 
[2]  plaintiffs  are  entitled  to  their  compensation  in  money  and 
are  not  compelled  to  accept  an  interest  in  the  property,  the  sub- 
ject of  the  foreclosure  suit.  The  word  **sum,"  used  in  the  con- 
tract to  define  the  character  of  plaintiffs'  compensation,  refers 
to  money,  and  not  to  an  interest  in  real  property.  (7  Words  & 
Phrases,  6784 ;  In  re  Hulhurt,  89  N.  Y.  259 ;  United  States  v. 
Van  Auken,  96  U.  S.  366,  24  L.  Ed.  852.) 

3.  The  "costs  or  charges"  which  Mrs.  Jenkins  is  entitled  to 
[8]  deduct  before  any  division  is  made  with  the  attorneys  re- 
fer to  court  costs,  as  held  by  the  district  court,  and  do  not  in- 
clude taxes,  repairs  and  like  expenses.  This  seems  to  be  made 
as  plain  as  anything  else  in  this  somewhat  remarkable  agree- 

« 

ment  drafted  by  Mr.  HogevoU.  The  contract  provides:  "Mary 
Jenkins  agrees  to  pay  the  filing  fees  and  service  of  summons 
and  other  necessary  court  expenses."  Again,  after  indicating 
certain  traveling  expenses  and  other  like  costs  for  which  Mrs. 
Jenkins  should  not  be  held  responsible,  it  provides,  "The  only 
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expenses  to  be  paid  by  her  are  such  actual  cash  money  as  may 
be  necessary  to  pay  out  by  order  of  the  court,"  and  the  costs 
and  charges  to  be  deducted  are  those,  and  those  only,  for  whicb 
Mrs.  Jenkins  is  made  liable  under  the  terms  of  the  contract 
itself. 

4.  The  court  was  likewise  correct  in  charging  these  plaintiffs 
[4]  with  $225  collected  by  them  in  rental  from  Mrs.  Jenkins' 
property.  Their  objection  to  being  held  for  this  amount,  ad- 
mittedly collected,  is  based  upon  a  super-refined  technicality  too 
shadowy  to  be  appreciated  by  us. 

6.  The  principal  question  arises  over  the  proportion  of  the 
amount  to  which  plaintiffs  are  entitled.  The  trial  court 
rightly  gauged  the  amount  of  their  recovery  by  the  value  of 
[6]  the  property  at  the  time  their  interest  accrued — October 
28,  1912 — ^but  in  our  opinion  erred  in  determining  their  propor- 
tion to  be  one-half  of  that  value  less  the  amount  of  costs  paid 
out  by  defendant.  The  court  evidently  accepted  the  theory  ad- 
vanced by  plaintiffs  upon  appeal,  viz,,  that  they  became  liable^ 
under  the  contract  to  settle  with  HogevoU  for  whatever  fee  he 
would  be  entitled  to  claim,  in  the  event  Mrs.  Jenkins  exercised 
her  right  of  election  and  employed  him,  and  that  their  right  to 
one-half  is  absolute  in  the  first  instance  and  subject  only  to  the 
claim  which  HogevoU  might  make  upon  them.  We  are  unable 
to  appreciate  this  contention.  The  contract  does  not  authorize 
Donovan  &  Melzner  to  employ  HogevoU,  but  specifically  reserves 
to  Mrs.  Jenkins  the  right  to  secure  his  services  if  she  chose  to 
do  so.  His  employment  created  no  contract  relationship  be- 
tween him  and  Donovan  &  Melzner.  He  was  employed  by  Mrs. 
Jenkins  and  could  rightly  look  to  her  for  his  fee.  The  con- 
tract does  fix  the  amount  of  his  compensation  in  the  event  he 
should  be  employed,  and  designates  the  fund  which  otherwise 
would  go  to  Donovan  &  Melzner  exclusively,  as  the  particular 
fund  from  which  his  fee  should  be  derived ;  but  it  does  not  create 
any  liability  upon  the  part  of  Donovan  &  Melzner  to  pay  him 
or  authorize  them  to  sue  for  or  recover  his  proportional  share. 
By  exercising  her  right  of  election,  Mrs.  Jenkin  made  HogevoU 
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her  attorney,  and,  if  the  services  he  rendered  were  satisfactory 
to  her,  no  one  can  complain.  The  contract  does  not  provide 
that  he  should  do  one-half  of  the  work  in  the  event  he  was  em- 
ployed; his  counsel  may  have  been  deemed  of  sufficient  value 
to  warrant  his  retainer  and  to  justify  the  liberal  fee  allowed 
him.  These  plaintiffs  bound  themselves  to  be  satisfied  with  a 
one-fourth  interest  in  the  event  HogevoU  was  employed,  and, 
since  he  was  employed,  they  must  abide  their  contract. 

The  evidence  is  sufficient  to  justify  the  trial  court's  finding 
that  the  property  was  of  the  value  of  $2,750.  This  amount,  less 
$187.85  costs  and  charges  paid  out  by  Mrs.  Jenkins,  divided  by 
4,  gives  the  quotient  $640.54,  and  this  sum,  less  $225  chargeable 
to  the  plaintiffs  for  rents  collected  by  them,  is  the  amount  for 
which  judgment  should  have  been  rendered. 

The  order  refusing  defendant  a  new  trial  is  affirmed.  The 
cause  is  remanded,  with  directions  to  the  district  court  to  modify 
the  judgment  by  reducing  the  amount  thereof  to  $415.54,  with 
interest  thereon  from  October  28,  1912,  and  for  plaintiffs'  costs. 
Appellant  will  recover  one-half  of  her  costs  of  appeal. 

Modified  and  affirmed. 

Mb.  Chief  Justigb  Bbantly  and  Mb.  Justice  Sanneb  concur. 


SLIFEE,  Respondent,  v.  YORATH,  Appellant. 

# 

(No.  3,606.) 
(Submitted  Febrnary  15,  1916.    Decided  March  6,  1916.) 

[155  Pac.  1113.] 

False  ImprisonmerU — Complaini  —  Sufficiency  —  Instructions — 
Refusal — Hiormless  Error — Burden  of  Proof. 

False  Imprisonment — Complaint — Sufficiency. 

1.  A  complaint  in  an  action  for  false  imprisonment,  alleging  a  viola- 
tion of  plaintiff's  personal  liberty  and  that  such  violation  was  without 
legal  justification,  was  sufficient  on  attack  by  general  demurrer. 

On  burden  of  proof  as  to  authority  for  arrest  in  action  for  false  im- 
prisonment, see  note  in  10  la.  B.  A.  (n.  8.)  303. 
52  Mont. — 9 
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Same— Punitive  Damages — Instmctions — ^Befnsal — Harmless  Error. 

2.  Where  no  evidence  tending  to  show  malice  on  the  part  of  a  police 
officer  in  arresting  plaintiff  had  been  introduced,  and  the  jury — ^judging 
from  the  amount  of  the  yerdict — must  have  refused  to  award  exemplary 
damages,  error  in  submitting  instructions  on  the  subject  of  punitive 
damages  held  harmless. 

Same — Credibility  of  Witnesses — Instructions. 

3.  Beversal  of  a  judgment  will  not  be  ordered  for  refusal  of  special  in- 
structions on  the  subject  of  the  credibility  of  witnesses  where  a  general 
one  covering  the  subject  had  been  given,  and  appellant  did  not  point 
out  wherein  he  was  prejudiced  by  the  refusal. 

Same — Burden  of  Proof. 

4.  In  an  action  for  f alee  imprisonment,  the  burden  of  proving  justifi- 
cation for  the  arrest  of  the  plaintiff  by  defendant  police  officer  was 
upon  the  latter  after  the  former  had  made  out  a  prima  facie  case  by 
testifying  that  while  peaceably  on  his  way  home  he  was  arrested  with- 
out explanation  or  charge. 

[As  to  the  nature  and  elements  of  the  action  for  false  imprisonment, 
see  note  in  118  Am.  St  Bep.  719.] 

Appeal  from  District  Court,  SUver  Bow  County;  J.  /.  Lynck, 
Judge. 

Action  by  Martin  R.  Slifer  against  William  Torath.  Prom  a 
judgment  for  plaintiff  and  an  order  denying  his  motion  for 
new  trial,  defendant  appeals.    AfSrmed. 

Messrs.  Alexander  Mackel,  Mr,  Wm.  F.  Davis  and  Mr,  N.  A. 
Rotering  submitted  a  brief;  Mr,  John  A,  Oroeneveld,  of  Coun- 
sel, argued  the  cause  orally. 

No  appearance  in  behalf  of  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  false  imprisonment.  The  plaintiff 
had  verdict  and  judgment  for  $100.  The  defendant  has  ap- 
pealed from  the  judgment  and  an  order  denying  his  motion  for 
anew  trial. 

Counsel  assail  the  integrity  of  the  judgment  on  the  grounds 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  that  the  evidence  does  not  justify  the  verdict^ 
and  that  prejudicial  error  was  committed  by  the  court  in  sub- 
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mitting  certain  instructions  to  the  jury  and  refusing  to  submit 
others  reqaested  by  the  defendant.  . 

About  3  o'clock  on  the  morning  of  August  31,  1913,  the  plain- 
tiff, who  was  employed  as  an  engine  oiler  at  the  Grey  Rock  mine 
in  Butte,  was  on  his  way  from  the  mine,  where  he  had  been  at 
work  during  the  night,  to  his  home  in  the  southern  part  of  the 
city.  As  he  was  passing  down  Main  street  he  was  arrested  by 
the  defendant,  a  police  officer,  searched,  taken  to  the  city  jail, 
and  there  detained  until  about  noon  on  the  following  day,  when 
he  was  released  on  bail.  A  charge  of  vagrancy  was  lodged 
against  him.  Two  days  later,  after  a  trial  by  the  police  magis- 
trate, he  was  acquitted.  After  reciting  these  facts^  the  com- 
plaint alleges  that  at  the  time  of  the  arrest  the  defendant  had 
no  knowledge  that  any  crime  had  been  committed  by  the  plain- 
tiff, and  no  reason  or  cause  to  believe  that  any  crime  had  been 
committed  by  him,  and  that  the  act  of  the  defendant  was  with- 
out authority  of  law  or  probable  cause,  and  willful,  oppressive 
and  malicious:  The  defendant  admits  the  arrest  and  alleges  in 
justification  that  he  made  it  as  a  police  officer,  in  company  with 
one  Powell,  another  officer,  upon  information  by  one  of  several 
persons  who  were  collected  on  Main  street,  that  the  plaintiff  had 
drawn  a  loaded  revolver  and  threatened  to  shoot  the  informant, 
and  that  plaintiff  then  had  the  revolver  concealed  about  his 
person.  He  alleges  in  detail  the  circumstances  of  the  arrest, 
charging  the  plaintiff  with  first  attempting  to  escape,  and  then 
with  an  insolent  refusal  upon  being  questioned  to  give  any  in- 
formation as  to  his  name,  residence  or  employment.  He  fur- 
ther alleges  that  he  made  the  arrest  verily  believing  the  informa- 
tion given  to  him  by  his  informant.  The  reply  denies  all  the 
averments  in  justification,  except  that  defendant  was  a  police 
officer. 

1.  The  complaint  is  ambiguous  in  its  statements,  rendering  it 
somewhat  doubtful  whether  the  pleader  intended  to  state  a 
[1]  cause  of  action  for  false  imprisonment  or  for  malicious 
prosecution.  It  was  not  attacRed  by  special  demurrer.  The 
trial  court  upon  general  demurrer,  and  also  upon  objection  to 
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the  introduction  of  evidence,  held  that  it  states  a  cause  of  ac^ 
tion  for  false  imprisonment.  This,  we  think,  was  correct.  The 
statutes  defines  ''false  imprisonment"  as  ''the  unlawful  viola- 
tion of  the  personal  liberty  of  another."  (Rev.  Codes,  sec. 
8324.)  This  provision  defines  the  crime  of  false  imprisonment 
as  well  as  the  civil  wrong  resulting  from  it.  (Kroeger  v.  Pass- 
more,  36  Mont.  504,  14  L.  R.  A.  (n.  s.)  988,  93  Pac.  805.)  To 
make  out  a  case  for  damages,  the  plaintiff  must  therefore  allege 
a  violation  of  his  personal  liberty,  and  that  such  violation  was 
without  legal  justification.  The  complaint  here  meets  both 
these  requirements.    It  is  therefore  sufficient. 

2.  It  is  contended  that  the  court  erred  in  submitting  to  the 
[2]  jury  instructions  under  which  they  might  consider  the 
presence  or  absence  of  malice  in  order  to  determine  whether 
they  should  allow  exemplary  damages,  because  there  was  no 
evidence  tending  to  show  the  presence  of  malice.  We  do  not 
think  there  was  any  error  in  this  regard.  Even  so,  the  small 
award  made  by  the  jury,  it  would  seem,  must  be  accepted  as 
conclusive  that  they  refused  to  award  exemplary  damages,  and 
hence,  though  it  be  conceded  that  there  was  no  evidence  in  the 
case  justifying  the  giving  of  the  instructions,  no  prejudice  waa 
wrought  by  them.  (Martin  v.  Corscadden,  34  Mont.  308,  86 
Pac.  33.) 

Counsel  for  defendant  devote  most  of  their  brief  to  the  eonten- 
[3]  tion  that  the  court  erred  in  refusing  special  instructions 
requested  as  to  the  credibility  of  the  witnesses.  The  court  gave 
a  general  instruction  upon  the  subject.  Under  the  conditions- 
disclosed  in  this  case,  we  think  this  was  sufficient.  In  any 
event  counsel  fail  to  point  out  wherein  the  refusal  to  give  these 
instructions  was  anything  more  than  a  technical  error.  They 
do  not  attempt  to  point  out  wherein  defendant  suffered  preju- 
dice. 

3.  It  is  insisted  that  the  averments  in  justification  of  the 
arrest  were  supported  by  the  uncontradicted  evidence  of  the 
defendant  and  Powell,  and  heiice  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant.    There  is  no  merit 
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in  this  contention.  Plaintiff's  evidence  was  to  the  effect  that 
[4]  he  was  at  the  time  of  the  arrest  going  peaceably  and 
qnietly  to  his  home  after  finishing  his  work,  and  that  he  was 
arrested  and  searched  withoat  explanation  or  charge  that  he 
had  committed  a  breach  of  the  peace  or  wrong  of  any  kind. 
A  prima  facte  case  was  thus  made.  The  burden  was  then  cast 
upon  the  defendant  to  justify  the  arrest  by  adducing  evidence 
tending  to  show  that  he  had  a  reasonable  cause  to  believe  that 
the  plaintiff  had  committed  a  felony.  This  he  undertook  to 
do  by  stating  that  he  had  been  informed  by  a  stranger  that 
plaintiff  had  committed  a  felonious  assault  and  had  concealed 
upon  his  person  a  deadly  weapon,  and  hence  was  engaged  in 
committing  another  felony.  Incidentally  it  appeared  that  the 
plaintiff  had  no  weapon,  that  the  informant  was  not  detained 
to  identify  plaintiff,  and  that,  instead  of  lodging  a  charge  of 
felony  against  him,  defendant  charged  him  with  vagrancy  and 
had  him  put  upon  his  trial  for  this  offense.  It  was  clearly  the 
office  of  the  jury  to  determine  the  weight  of  this  evidence  and 
to  give  credit  accordingly.  The  court  therefore  did  not  err  in 
refusing  to  direct  a  verdict. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Jubtigb  Sannsb  and  Ms.  Justiob  Holloway  concur. 
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CHILCOTT,  Respondent,  i;.  BEA  bt  al.,  AfpeujAntb. 

(No.  3,612.) 
(Sabmitted  Fdbniaiy  16,  1916.    Decided  Mareh  7,  1916.) 

[166  Pac.  1114.] 

Animah — Sheep  —  Trespassing — Fences — Instructions — Costs-^ 
Witnesses — Mileage, 

Animals — Trespassing — Fences. 

1.  To  enable  an  owner  of  land  to  reeoTer  for  damage  done  thereto 
bj  a  band  of  sheep  strajing  thereon  while  being  moved  across  country, 
he  need  not  show  that  the  land  was  inclosed  with  a  legal  fence  or  that 
the  trespass  was  the  result  of  the  willful  and  intentional  act  of  the 
defendant. 

Same — Want  of  Legal  Fence — Trespassing — Absence  of  Liability. 

2.  Where  animals  which  may  lawfi2ly  run  at  laree  are  turned  loose 
on  the  public  range  or  highway,  and,  following  their  own  inclinations, 
in-vade  premises  not  inclosed  with  a  legal  fence,  no  cause  of  action 
arises. 

Same — ^When  Owner  Liable. 

3.  Where  animals  are  held  in  herd,  their  movements  being  directed*  or 
controlled  by  their  owner  or  his  employees  who  know,  or  are  charge- 
able with  knowledge  of,  the  boundaries  of  adjacent  private  propei^, 
and  they  invade  such  property  through  either  the  willful  act  or  the 
negligence  of  either,  such  invasion  is  an  actionable  trespass,  and  the 
want  of  a  legsil  fence  is  immaterial. 

Bequested  Instruction — Refusal,  when  not  Error. 

4.  Refusal  of  a  requested  instruction  is  not  error  where  another  eover- 
ing  the  same  matter  is  given. 

Costs — ^Witnesses — ^Mileage. 

5.  The  mileage  of  witnesses  in  civil  actions  allowed  litigants  by  sec- 
tions 7169  and  3182,  Revised  Codes,  is  limited  to  travel  within  the  state. 

[As  to  trespassing  animals  and  the  law  in  respect  to  them,  see  note 
in  81  Am.  St.  Bep.  446.] 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Jud-ge. 

Action  by  0.  S.  Chilcott  against  William  Rea  and  others, 
copartners  doing  business  under  tlie  firm  name  and  style  of 
Pryor  Sheep  Company.  Judgment  for  plaintiff  and  defend- 
ants appeal  from  it  and  an  order  denying  a  new  trial.  Order 
affirmed;  judgment  modified  and  affirmed. 


On  lack  of  division  fence  as  affecting  liability  for  trespassing  eattle,  see 
note  in  22  L.  B.  A.  60. 

As  to  liability  for  trespass  on  unfenced  land  by  livestock  being  driven 
along  the  highway,  see  note  in  12  JU  B.  A.  (n.  l.)  912i 
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Messrs.  Johnston  &  Coleman,  for  Appellants,  submitted  a 
brief;  Mr.  Wm.  M,  Johnston  argued  the  cause  orally. 

The  court  erred  in  refusing  to  tax  the  costs  of  the  witness 
A.  M.  Goodrich.  It  allowed  the  plaintiff  fees  for  **  hotel  bill, 
sleeper,  expenses  and  railroad  fare'*  of  Goodrich  from  Topeka, 
Kansas,  to  Billings.  The  witness  was  entitled  only  to  his  per 
diem  of  three  dollars  per  day  and  mileage  within  the  state  of 
Montana.  (Sees.  3182,  7169,  Rev.  Codes;  11  Cyc.  120;  Fish  v. 
Farwell,  33  lU.  App.  242;  Melvin  v.  Whiting,  30  Mass.  (13 
Pick.)  184;  Eowland  v.  Lenox,  4  Johns.  (N.  Y.)  311;  Crawford 
V.  Abraham,  2  Or.  163 ;  Anderson  v.  FergusoiuBach  Sheep  Co,, 
12  Idaho,  418,  10  Ann.  Cas.  395,  86  Pac.  41;  Whitehead  v. 
Breckenridge,  5  Ind.  Ter.  133,  82  S.  W.  698.) 

The  complaint  fails  to  state  a  cause  of  action.  In  order  to 
set  up  a  cause  of  action  in  such  a  case,  the  complaint  must 
either  show  that  the  lands  were  inclosed  with  a  legal  fence  or 
that  the  trespass  was  the  result  of  the  willful,  intentional  act 
of  the  defendants;  in  short,  such  an  action  cannot  be  based 
upon  ordinary  negligence.  {Merritt  v.  Hill,  104  Cal.  184,  37 
Pac.  893;  Walker  v.  Bloomingcamp,  34  Or.  391,  43  Pac.  175, 
56  Pac.  809;  Hardm^n  v.  King,  14  Wyo.  503,  85  Pac.  382; 
Campbell  v.  Bridwell,  5  Or.  311;  White  v.  Steele,  5  Ala.  App. 
532,  59  South.  713;  Larkin  v.  Taylor,  5  Kan.  433;  see,  also, 
Chase  v.  Chase,  15  Nev.  259,  262;  Moore  v.  Pierson  (Tex.  Civ.), 
93  S.  W.  1007;  Martin  v.  Platte  Valley  Sheep  Co.,  12  Wyo. 
432,  76  Pac.  571,  78  Pac.  1093 ;  Wingrove  v.  Williams,  6  Kan. 
App.  262,  51  Pac.  52;  Jones  v.  Blythe,  33  Utah,  362,  93  Pac. 
994;  Th<mas  v.  Blythe,  44  Utah,  1,  137  Pac.  396.) 

Mr.  John  0.  Skinner  and  Messrs.  Nichols  &  Wilson,  for  Re- 
spondents, submitted  a  brief;  Mr,  Carl  J.  Skinner  argued  the 
eause  orally. 

The  cases  cited  by  appellant  are  all  cases  based  upon  willfully 
and  intentionally  herding  cattle  or  sheep  upon  private  property, 
in  some  cases  over  the  objection  of  the  owner.  While  in  the 
case  at  bar  we  contend  that  the  herders  negligently  permitted 
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the  sheep  to  commit  the  trespass,  we  contend  also  that  while 
the  defendants  had  a  right  to  the  use  of  the  highway  for  the 
purpose  of  moving  their  band  of  sheep  to  the  Clawson  ranch, 
they  did  not  have  the  right  to  pasture  their  sheep  on  the  high- 
way.   And  we  contend  also  that  the  plaintiff  in  this  case  was  en- 
titled to  the  grass  and  herbage  growing  on  the  highway  adjacent 
to  his  land.     If  the  cattle  turned  on  the  highway,  for  the  pur- 
pose of  grazing,  escape  into  the  adjoining  close,  the  owner  of 
the  cattle  cannot  avail  himself  of  the  insufficiency  of  the  fences, 
in  excuse  of  the  trespass.     (Stackpole  v.  Healy,  16  Mass.  33, 
8  Am.  Dec.  121;  Montgomery  v.  Handy,  63  Miss.  43;  Finley  v. 
Bradley   (Tex.  Civ.),  21  S.  W.  609.)     '* Where  custom  requires 
fencing  against  cattle,  not  against  sheep,  one  whose  crops  are 
injured  by  reason  of  the  negligence  of  defendants'  herder  and 
sheep  may  recover  therefor  though  his  lands  were  not  fenced 
against  sheep.     {Willard  v.  Mathesus,  7  Colo.  76,  1  Pac.  690.)" 
The  common-law  rule  prevails  in  this  state.    At  common  law 
every  man  was  bound,  at  his  peril,  to  confine  his  cattle  to  his 
own  land,  and  if  he  failed  to  do  so,  he  was  liable  for  any  tres- 
pass they  committed  on  the  lands  of  another.     (Indianapolis 
etc,  R.  Co,  V.  Barter,  38  Ind.  557 ;  Wells  v.  Beal,  9  Kan.  597 ; 
Little  V.  Lathrop,  5  Me.  356;  Richardson  v.  MUburn,  11  Md. 
340^  Vandegrift  v.  Rediker,  22  N.  J.  L.  185,  51  Am.  Dec.  262 ; 
Oregg  v.  Gregg,  55  Pa.  St.  227 ;  Tonaxvanda  R,  R.  Co.  v.  Hunger, 
5  Denio  (N.  Y.),  255,  49  Am.  Dec.  239;  Lorance  v.  HUlyer, 
57  Neb.  266,  77  N.  W.  755;  Bulpit  v.  Matthews,  145  111.  345, 
22  L.  R.  A.  55,  34  N.  E.  525.)     The  cattle  owner  was  generally 
liable  for  every  trespass  committed  by  his  animals.     (Eames 
v.  Salem  etc,  R.  R,  Co,,  98  Mass.  560,  96  Am.  Dec.  676;  Balti- 
more etc.  Ry.  Co,  v.  Lamborn,  12  Md.  257;  Noyes  v.  Colby,  30 
N.  H.  143;  RosseU  v.  Cottom,  31  Pa.  St.  525.)     And  it  is 
immaterial  wbether  the  land  trespassed  upon  is  inclosed  by  a 
defective  fence  or  no  fence  at  all.     (Steusirt  v.  Benninger,  138 
Pa.  St.  437,  21  Atl.  159 ;  Harrison  v.  Brovm,  5  Wis.  27 ;  Tona- 
wanda  R.  R.  Co,  v.  Munger,  5  Denio  (N.  Y.),  255,  49  Am.  Dec. 
239;  Wells  v.  Hoivell,  19  Johns.  (N.  Y.)  385.)     The  question 
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of  fencing  is  nnimportant  so  far  as  the  land  owner  is  concerned, 
since  it  is  the  cattle  owner's  duty  to  keep  his  animals  confined 
and  prevent  them  from  trespassing  on  the  lands  of  another. 
The  question  of  inclosing  land  is,  therefore,  seldom  found  to 
be  treated  in  the  discussion  of  the  common-law  doctrine.  {Jack- 
son V.  Rutland  etc.  B,  B.  Co,,  25  Vt.  150,  60  Am.  Dec.  246.) 
A  land  owner  is  under  no  obligation  to  fence  his  lands,  even 
along  the  highway.  (Chambers  v.  Matthews,  18  N.  J.  L.  368; 
Jackson  v.  Buttand  etc.  B.  B.  Co.,  25  Vt.  150,  60  Am.  Dec.  246.) 
And  while  it  seems  that  a  cattle  owner,  who  is  lawfully  driving 
his  cattle  along  the  highway,  is  not  subject  to  liability  for  an 
unavoidable  and  accidental  trespass  upon  uninclosed  lands  bor- 
dering thereon  (Tonawanda  B.  B.  Co.  v.  Hunger,  5  Denio 
(N.  T.),  255,  49  Am.  Dec.  239;  Chambers  v.  Matthews,  18 
N.  J.  L.  368),  yet  the  right  to  drive  cattle  over  the  highway 
gave  no  right  to  pasture  such  cattle,  even  in  the  highway,  since 
by  so  doing  the  owner  of  the  cattle  was  infringing  upon  the 
rights  of  the  owner  of  the  soil  and  freehold.  Cattle  have  only 
the  right  of  passage  upon  the  highway,  and  if  they  are  there 
for  any  other  purpose,  they  are  trespassing.  (Jackson  v.  But- 
land  etc.  B.  B.  Co.,  25  Vt.  150,  60  Am.  Dec.  246.) 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  questions  presented  by  these  appeals  are:  (1)  Sufficiency 
of  the  complaint;  (2)  sufficiency  of  the  evidence;  (3)  the  pro- 
priety of  certain  rulings  in  the  admission  of  evidence,  in  the 
giving  of  plaintiff's  offered  instruction  numbered  1,  and  in  the 
refusal  of  defendants'  offered  instructions  3,  4,  6,  7,  8  and  11; 
(4)  the  allowance  of  a  certain  item  of  costs. 

1.  The  complaint  alleges  ownership  in  the  plaintiff  of  certain 
land,  a  portion  of  which  had  been  reserved  for  pasture  and 
upon  five  acres  of  which  he  had  growing  100,000  young  orchard 
trees;  that  defendants  are  sheepmen;  that  on  a  certain  day  **the 
defendants  were  moving  a  large  band  of  sheep  across  the  country 
and  in  the  vicinity  of  plaintiff's  said  land,  and  while  so  doing, 
and  while  said  sheep  were  under  their  control,  they  negligently 


138  Chilc?ott  v.  Rea  bt  au  [Dec.  T.  '15 

permitted  said  sheep  to  roam  over  and  apon  plaintiff's  land  and 
to  trespass  thereon,"  in  consequence  of  which  plaintiff's  pasture 
was  consumed  and  50,000  of  his  orchard  trees  were  destroyed, 
to  his  damage  in  the  sum  of  $7,570.  The  contention  is  that 
[1]  no  right  to  recover  for  depredations  of  this  sort  can  be 
based  upon  ordinary  negligence,  but  *'the  complaint  must  either 
show  that  the  lands  were  inclosed  with  a  legal  fence,  or  that 
the  trespass  was  the  result  of  the  willful,  intentional  act  of  the 
defendants."  We  cannot  assent  to  this.  The  right  to  restrain 
or  recover  for  trespasses  committed  under  the  circumstances 
pleaded  in  the  present  complaint  is  recognized  in  Herrin  v. 
Sieben,  46  Mont.  226,  127  Pac.  323,  and  cases  there  cited,  as 
well  as  by  the  supreme  court  of  the  United  States  in  Lazarus  v. 
Phelps,  152  U.  S.  81,  38  L.  Ed.  363,  14  Sup.  Ct.  Rep.  477,  and 
lAgJit  V.  Vvited  States,  220  U.  S.  523,  55  L.  Ed.  570,  31  Sup.  Ct. 
Bep.  485. 

2.  The  answer  denies  the  negligence  alleged,  admits  that  some 
sheep  belonging  to  defendants  strayed  upon  the  plaintiff's  land, 
and  pleads  affirmatively  that  said  land  was  not  inclosed  with 
a  legal  fence,  that  said  sheep  ''got  beyond  the  control  of  the 
employees  of  the  defendants"  and  were  not  driven  on  to  said 
land  or  knowingly  permitted  to  remain  there  by  the  defendants 
or  by  those  in  charge  of  said  sheep.  As  regards  the  want  of 
[2]  a  legal  fence,  the  rule  is  that  where  animals  which  may 
lawfully  run  at  large  are  turned  loose  upon  the  public  range 
or  highway,  and,  following  their  own  inclinations,  invade  prem- 
ises which  are  not  inclosed  with  a  legal  fence,  no  cause  of 
action  arises  from  such  invasion.  We  can  also  see  that  in  the 
case  of  animals  held  in  herd,  where  negligence  is  charged  to  the 
owner  of  such  animals,  and  where  it  is  claimed  by  him  that 
the  nonexistence  of  a  legal  fence  was  a  factor  in  the  control  by 
him  of  such  animals,  the  absence  of  a  fence  or  its  nonlegal  char- 
acter might  be  material  upon  the  question  of  his  negligence; 
[3]  but  where  animals  are  held  in  herd,  their  movements  being 
directed  or  controlled  by  their  owner  or  his  employees  who  know, 
or  are  chargeable  with  knowledge  of,  the  boundaries  of  adjacent 
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private  property,  and  they  invade  Buch  property  tlirougli  either 
the  willful  act  or  the  negligence  of  their  owner  or  his  employees, 
snch  invasion  is  an  actionable  trespass,  and  the  want  of  a  legal 
fence  is  not  material.  In  the  present  case  no  claim  is  made  that 
the  nonlegal  character  of  the  fence  had  anything  to  do  with  the 
control  of  the  sheep,  and  there  is  no  testimony  to  justify  the 
inference  that  they  did  in  fact  get  beyond  control.  The  only 
question  upon  the  evidence,  therefore,  is  whether  the  defendants' 
negligence  was  prima  facie  established  by  the  plaintiff. 

Briefly  stated,  the  case  made  is  as  follows:  On  the  day  in 
question,  the  defendants'  sheep,  to  the  number  of  about  5,000, 
in  charge  of  two  herders  and  accompanied  by  a  foreman  and 
some  dogs  were  being  driven  to  a  place  called  Glawson's  ranch, 
which  adjoins  the  land  of  plaintiff.  They  had  been  on  the 
way  without  feed  since  morning,  but  there  was  feed  for  them 
at  Glawson's  ranch.  They  were  traveling  a  lane  from  which 
the  plaintiff's  land  was  separated  by  a  three-wire  fence.  This 
land  consisted  »f  a  pasture  within  which,  separately  inclosed 
by  a  two-wire  fence,  was  a  five-acre  nursery  tract  upon  which 
about  100,000  apple  trees  were  growing.  "When  the  sheep  were 
within  about  a  half  mile  of  their  destination,  darkness  fell, 
and  the  foreman,  deeming  it  impossible  to  drive  them  farther, 
ordered  them  bedded  down  in  the  lane,  making  no  provisions 
for  feeding  them  there.  He  then  left  without  waiting  to  see 
if  his  orders  were  carried  out,  and  spent  the  night  at  Glawson's. 
The  next  morning  it  was  ascertained  that  the  sheep  had  passed 
over  the  plaintiff's  land,  eaten  the  pasture,  and  destroyed  the 
greater  portion  of  the  nursery.  The  physical  evidences  upon  the 
ground  indicated,  not  that  a  portion  of  the  sheep  had  strayed, 
but  that  the  whole  band  had  left  the  lane  and  gone  across  the 
plaintiff's  land.  One  witness  says  the  nursery  looked  as  if 
they  had  been  bedded  there,  and  they  were  seen  on  the  plain- 
tiff's land  next  morning  being  driven  by  the  herders  toward  the 
feeding  ground  at  Glawson's.  The  foreman  being  advised  by 
one  of  his  subordinates  of  what  had  occurred,  expressed  regret, 
saying  that  he  did  not  know  that  any  nursery  stock  was  there. 
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The  herders  did  not  testify  either  in  i)er8on  or  by  deposition. 
We  think  this  was  sufficient,  prima  fade,  to  sustain  the  charge 
of  negligence.  It  tends  to  show  that  the  sheep  were  at  least 
permitted  to  proceed  as  they  did;  and,  since  the  precautions 
taken  to  leave  them  in  charge  of  two  herders  and  some  dogs 
were  presumably  sufficient  with  diligence  to  control  the  band, 
the  passage  of  the  sheep  across  the  plaintiff's  land  and  his  con- 
sequent damage  must  be  attributed  either  to  the  willful  act 
or  the  lack  of  diligence  on  the  part  of  defendants'  agents.  As 
to  the  amount  of  damage,  the  evidence  was  conflicting ;  the  ver- 
dict, however,  is  well  within  the  range  of  even  a  moderate  com- 
promise between  the  extreme  views  expressed  by  the  witnesses 
upon  this  subject. 

3.  We  find  no  reversible  error  in  the  rulings  complained  of 
touching  the  admission  of  evidence.  The  propriety  of  the 
court's  instruction  numbered  1  and  of  the  refusal  of  defend- 
ants' offered  instructions  numbered  3  and  4  follows  from  what 
is  said  above.  Offered  instructions  numbered«6  and  7,  so  far 
as  correct,  were  fairly  covered.  Offered  instruction  No.  11  is 
incorrect  in  point  of  fact.  As  to  offered  instruction  No.  8,  the 
court  cannot  be  put  in  error  for  its  refusal  in  view  of  what  is 
[4]  said  in  State  v.  Penna,  35  Mont.  535,  545,  90  Pac.  787,  and 
in  view  of  the  fact  that  it  was  covered  by  given  instruction 
No.  7.  We  may  remark,  however,  that  this  instruction  No.  7 
given  at  the  instance  of  defendants  is  incorrect  and  has  been 
repeatedly  condemned. 

4.  Among  the  costs  allowed  to  the  plaintiff  is  an  item  of  $67.70 
[5]  for  mileage  of  a  witness  who  came  to  Billings  from 
Topeka,  Kansas,  to  testify.  The  record  shows  that  he  came  by 
way  of  Chicago,  Burlington  &  Quincy  Railway,  which  is  the 
most  direct  route,  and  which  leaves  the  state  at  a  point  105 
miles  from  Billings.  The  claim  is  that  this  mileage  should  have 
been  reduced  to  $21,  without  any  allowance  for  **  hotel  bill, 
sleeper,  expenses  and  railroad  fare."  We  think  this  is  correct. 
The  only  costs  allowed  the  successful  litigant  on  account  of  wit- 
nesses are  their  ''legal  fees,  including  mileage"  (Rev.  Codes, 
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tec.  7169),  and  these  are:  For  eacli  day  of  attendance,  $3;  for 
mileage  in  traveling  to  and  from  the  place  of  trial,  10  cents 
per  mile.  (Bev.  Codes,  sec.  3182.)  While  section  3182  itself 
expresses  no  restrictions,  and  while  the  authorities  are  in  con- 
flict as  to  whether  in  civil  actions  mileage  is  allowable  beyond 
the  state  line,  we  are  nevertheless  convinced  that  since  recover- 
able costs  are  always  limited  to  such  as  are  necessarily  incurred, 
and  since  the  process  of  this  state  has  no  validity  beyond  its 
boundaries,  and  since  ample  provisions  exist  for  taking  the 
depositions  of  witnesses  who  reside  without  the  state,  the  mile- 
age allowable  in  civil  actions  as  contemplated  by  the  sections 
above  referred  to  is  mileage  within  the  state.  (11  Cyc.  120;  7 
Ann.  Cas.  164.) 

The  order  appealed  from  is  affirmed  and  the  cause  is  remanded 
to  the  district  court,  with  directions  to  correct  the  judgment  by 
reducing  the  mileage  allowed  the  witness  Goodrich  to  $21,  and 
as  so  modified  the  judgment  will  stand  affirmed. 

Modified  and  affirmed. 

Mb.  Chiep  JusncB  Bbantly  and  Mb.  Justice  Hollowat 
concur. 
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(No.  3,614.) 
(Submitted  February  17,  1916.    Decided  March  9,  1916.) 

[157  Pac.  175.] 

Promissory  Notes  —  Evidence  —  Admissibility  —  Compromise  — 
Fraud — Pleadings — Conclusions — Verdicts — Bespon^veness  to 
Issues. 

Promissory  Notes — ^Verdict — Besponsiveness  to  Issues. 

1.  In  an  action  to  recover  on  two  promissory  notes,  the  defense  to  one 
of  which  was  payment,  and  want  of  consideration  as  to  the  other,  a 
general  verdict  in  a  lump  sum,  held  to  have  been  responsive  to  both 
issues. 

Same — Verdict — Finding  in  Favor  of  Appellant — Bight  to  Complain. 

2.  Where  the  jury  in  an  action  on  promissory  notes  awarded  plaintiff 
much  less  than  they  might  have  done,  defendant  was  not  in  a  position 
to  complain  that  under  the  pleadings  and  evidence  plaintiff  should 
either  have  recovered  the  whole  amount  sued  for  or  nothings  and  hence 
that  the  verdict  must  have  been  reached  by  a  compromise  and  should 
not  be  allowed  to  stand* 

(142) 
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Same — IFraud — Pleadings — Conclusions. 

8.  An  allegation  in  answer  to  the  complaint  in  an  action  on  a  promis- 
sory note  that  its  date  had  been  fraudidently  changed  by  plaintiff  was 
a  mere  conclnsion,  and  insufficient  to  tender  issue  as  to  an  intentional, 
material  alteration  precluding  recovery  under  section  5069,  Bevised 
Codes. 

flame — ^Mistake  in  Execution — Evidence — Admissibility. 

4.  Evidence  by  plaintiff  that  a  note  sued  on  was  inadvertently  dated 
'^904"  instead  of  "1905"  because,  it  being  at  the  beginning  of  the  new 
year^  he  had  not  yet  become  accustomed  to  writing  the  new  date,  was 
admissible,  where  the  answer  was  insufficient  to  tender  issue  as  to  an 
intentional  material  alteration  by  plaintiff. 

Same— Compromise— Tender  of  Payment — EJvidence — Admissibility. 

6.  It  is  not  error  to  admit  evidence,  in  a  suit  on  a  note,  that  defend- 
ant offered,  after  suit  was  brought,  to  pay  same  by  transfer  of  stocks 
and  bonds,  where  it  was  not  dear  whetlier  the  offer  was  intended  as  a 
compromise  or  tender  of  payment,  and  the  court  instructed  the  jury  to 
determine  what  defendant's  purpose  was  in  making  the  offer,  and 
directed  them  to  disregard  the  evidence  if  they  reached  the  conclusion 
that  the  offer  was  intended  as  a  compromise  by  defendant  for  the  pur- 
pose of  buying  his  peace. 

[A0  to  effect  of  tendering  payment  as  satisfaction,  see  note  in  100 
Am.  8t.  Bep.  463.] 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Alex  McDonald  against  H.  G.  Elenze.  From  a 
judgment  for  plaintiff,  defendant  appeals.    AfBjrmed. 

Messrs.  Maury,  Templeman  &  Davies,  for  Appellant,  sub* 
mitted  a  brief;  Mr.  H.  L.  Maury  argued  the  cause  orally. 

Mr.  J.  L.  Wines  and  Mr.  T.  J.  Harrington  for  Respondent, 
submitted  a  brief ;  Mr.  Wines  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  to  recoyer  the  principal  sums  and  interest  alleged  to 
be  due  on  two  promissory  notes  executed  to  the  plaintiff  by  the 
defendant.  The  first  note  is  for  the  sum  of  $500.  It  bears 
date  January  4,  1904,  and  is  payable  one  month  after  date, 
with  interest  at  the  rate  of  two  per  cent  per  month,  payable 
monthly  until  the  principal  sum  is  paid.  It  stipulates  for  an 
attorney  fee  to  be  included  in  the  cost  of  collection.    The  second 


144  McDonald  v.  Klenzb.  [Mar.  T.  16 

18  for  the  sum  of  $800,  dated  May  7,  1904,  and  payable  at  oif: 
before  the  expiration  of  two  years  thereafter,  with  interest  at 
the  rate  of  one  per  cent  per  month,  payable  quarterly.  The 
complaint  contains  a  count  on  each  note  in  the  ordinary  form. 
It  alleges  that  neither  the  principal  sums,  nor  any  part  thereof, 
noT  any  interest,  has  been  paid  on  either  of  the  notes.  The 
answer  to  the  first  count  admits  the  execution  of  the  note.  It 
alleges  that  it  was  in  fact  executed  on  January  4,  1905 ;  that  it 
should  bear  that  date,  "and  that  the  date  thereof  has  be.en 
fraudulently  changed  by  the  plaintiff."  As  a  second  defense 
it  is  alleged  that  the  principal  and  interest  were  fully  paid  on 
January  17,  1906,  before  the  commencement  of  this  action.  To 
the  second  count  the  defense  is  that  there  never  was  any  con- 
sideration for  the  note  declared  on  therein,  for  that  the  same 
was  delivered  to  one  John  E.  Davenport,  an  agent  for  the  plain- 
tiff, upon  the  promise  of  Davenport  that  he  would  obtain  for 
the  defendant  thereon  the  sum  of  $800;  that  Davenport  failed 
to  obtain  this  or  any  other  sum ;  that  he  never  returned  the  note 
to  defendant;  and  that  thereafter  he  represented  to  the  de- 
fendant that  he  had  destroyed  it  and  therefore  could  not  re- 
turn it.  The  reply  omits  reference  to  the  alleged  change  of 
date  in  the  first  note,  but  denies  all  the  other  material  allega- 
tions in  the  answer.  The  plaintiff  had  a  general  verdict  for 
$2,000,  and  judgment  was  entered  accordingly.  Defendant's 
motion  for  a  new  trial  having  been  denied,  he  appealed  from 
the  judgment  only. 

The  first  contention  made  by  counsel  is  that  the  judgment 
should  be  reversed  because  the  verdict  does  not  respond  to  all 
the  issues  made  by  the  pleadings,  and  because,  in  the  light  of 
the  evidence,  it  is  the  result  of  a  compromise.  A  verdict  may 
be  general  or  special.  The  former  is  a  pronouncement  by  the 
jury  generally  upon  all  the  issues  in  favor  of  one  of  the  parties, 
so  that  a  judgment  follows  as  of  course  in  conformity  with  it. 
By  the  latter,  the  jury  finds  the  facts  only.  The  duty  to  render 
the  proper  judgment  then  devolves  upon  the  court.  (Rev. 
Codes,  sec.  6757.)     Under  section  6758  the  court  may  submit 
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special  findings,  but  need  not  do  so  if  in  it8  opinion  a  general 
verdict  will  meet  the  requirements  of  the  case. 

The  amount  claimed  by  the  plaintiff  is  the  principal  sum  and 
[1]  interest  on  both  notes.  The  ultimate  question  which  the 
jury  were  required  to  answer  was,  How  much  of  this  gross  sum, 
if  any,  was  due?  Their  answer  was  $2,000.  Necessarily  this 
pronouncement  determined  the  two  subordinate  inquiries,  viz., 
whether  the  first  note  had  been  paid,  and  whether  the  second 
was  supported  by  a  consideration.  Hence  the  verdict  was  a 
direct  response  to  the  issues  involved.  Counsel  insist,  however, 
that  in  view  of  the  defenses  interposed  by  the  defendant,  and 
[2]  the  evidence,  the  plaintiff  ought  either  to  have  recovered 
the  whole  amount  demanded  or  nothing;  and  hence  that  the 
verdict  must  have  been  the  result  of  a  compromise,  and  for 
this  reason  may  not  be  allowed  to  stand.  There  is  nothing  in 
the  record  which  explains  definitely  what  prompted  the  jury  to 
find  as  they  did.  It  does  appear,  however,  that  the  notes  were 
executed  for  money  borrowed  by  defendant  from  plaintiff 
through  Davenport,  who  acted  as  agent  for  plaintiff  in  making 
loans  for  him.  Davenport  had  full  authority  to  act  for  the 
plaintiff,  both  in  making  the  loans  and  in  accepting  repayment 
of  them.  Plaintiff  had  no  personal  knowledge  of  the  transac- 
tions resulting  in  the  execution  of  the  notes.  During  the  years 
1903  and  1904  Davenport  and  defendant  had  been  engaged  in 
mining  in  Madison  county,  and  the  money  represented  by  the 
notes  was  used  in  this  enterprise.  Davenport  for  some  purpose 
paid  the  interest,  or  portions  of  it,  from  time  to  time  as  it  fell 
due.  What  was  the  amount  of  these  payments  does  not  appear, 
beyond  the  indefinite  statement  by  Davenport  that  he  had  paid 
the  interest  for  four  or  five  years.  The  evidence  is  exceedingly 
conflicting  touching  the  dealings  between  Davenport  and  the  de- 
fendant, particularly  upon  the  question  whether  the  first  note 
had  been  paid  as  alleged  in  the  answer,  and  whether  defendant 
had  been  advanced  any  amount  on  the  second.  It  would  not 
serve  any  useful  purpose  to  epitomize  the  evidence  or  discuss  it. 
It  is  sufficient  to  say  that  if  the  jury  had  accepted  the  testimony 
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of  the  defendant,  the  verdict  should  have  been  in  favor  of  the 
plaintiff  for  a  smtdl  balance  only  of  the  first  note;  for,  npon 
defendant's  own  admieosion,  the  payment  claimed  to  have  been 
made  on  that  note  was  $400  only.  Having  accepted  Daven- 
port's testimony,  they  necessarily  resolved  the  issues  of  pay- 
ment and  want  of  consideration  both  in  favor  of  the  plaintiff, 
as  is  made  evident  from  the  amount  found  due.  That  they  fixed 
$2,000  as  the  amount  is  to  be  explained  either  upon  the  theory 
that  they  arbitrarily  disallowed  the  interest  in  part  because  they 
thought  the  rate  exorbitant,  or  else  because  they  concluded  that 
a  large  part  of  the  interest  had  been  paid  by  Davenport.  How- 
ever this  was,  the  jury  having  found  the  issues  for  the  plaintiff 
and  made  their  award  at  a  much  less  amount  than  they  other- 
wise might,  the  result  did  not  prejudice  the  defendant.  If  the 
plaintiff  is  willing  to  accept  it,  the  defendant  ought  not  to  be 
heard  to  complain,  because  the  advantage  is  pro  tanto  his.  It 
is  not  infrequently  the  case  that  juries  return  such  verdicts  as 
we  have  here.  If  the  party  who  suffers  is  willing  to  abide  their 
action  without  complaint,  the  complaint  of  the  other  party  that 
there  has  been  a  mistrial  ought  not  to  be  heard  with  indulgence. 

Before  the  first  note  was  offered  in  evidence,  Davenport  was 
[8, 4]  permitted  to  testify,  over  objection  by  defendant,  that  in 
writing  the  note  at  the  time  it  was  executed  he  inadvertently 
wrote  "1904"  instead  of  ''1905,"  because,  it  being  at  the  begin- 
ning of  the  new  year,  he  had  not  yet  become  accustomed  to  writ- 
ing the  new  date.  This  was  all  the  evidence  on  the  subject.  The 
ruling  is  assigned  as  error.  We  think  it  was  correct,  for  the 
reason  that  the  allegation  in  the  answer  on  this  subject  is  a  mere 
conclusion,  and  insufiScient  to  tender  issue  as  to  an  intentional, 
material  alteration  by  plaintiff,  precluding  recovery  under  the 
statute.     (Rev.  Codes,  sec.  5069.) 

Plaintiff  was  permitted,  over  objection,  to  show  that  after  this 
action  was  brought,  defendant  offered  to  pay  both  notes,  by. 
[6]  transferring  to  him,  through  Davenport,  certain  stocks 
and  bonds.  The  evidence  did  not  make  it  clear  whether  the 
offer  was  intended  as  a  compromise  of  plaintiff's  claim,  or  was 


52  Mont]  Stone  v.  Matnard.  147 

a  tender  of  payment  in  that  form  without  condition.  The  court 
instructed  the  jury  to  determine  what  defendant's  purpose  was 
in  making  the  offer,  and  directed  them  to  disregard  the  evi- 
dence  if  they  reached  the  conclusion  that  the  offer  was  intended 
as  a  compromise  by  defendant  for  the  purpose  of  buying  his 
peace.    This  was  proper. 

We  have  examined  the  several  other  contentions  made  by. 
counsel,  but  find  no  merit  in  any  of  them.  The  judgment  is 
afSrmed. 

Affirmed. 

MjR.  JusTiCB  Sankeb  and  Ma.  Jubtioe  Holloway  concur. 

Behearing  denied  May  8,  1916. 


STONE,  Appellant,  v.  MATNABD,  Respondent. 

(No.  3,617.) 
(Submitted  Februarj  16,  1916.    Decided  Mareh  0,  1916.) 

[156  Pac.  418.] 

Appeal  and  Error — Canflici  in  Evidence — Verdict  Condimve. 

1.     Where  the  evidence  on  the  question  at  issue  was  conflicting,  the 
verdict  of  the  jury  will  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Madison  County;  W.  A.  Clark, 
Judge. 

Action  hy  A.  L.  Stone  against  Elbert  A.  Maynard  and  others. 
From  the  judgment  and  an  order  denying  him  a  new  trial,  plain- 
tiff appeals.    AfSrmed. 

Messrs.  Lew.  L.  and  E.  J.  CdUaway,  for  Appellant,  submitted 
a  brief ;  the  former  argued  the  cause  orally. 

The  holder  of  a  note  is  presumptively  the  owner,  and  his 
possession  ia  presumptive  evidence  of  title  until  rebutted  by  the 
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defendant  (Wkiteford  v.  Burckmyer,  1  Gill  (Md.),  127,  39 
Am.  Dec.  640;  Pomeroy's  Code  Remedies,  128  et  seq.;  Palmer 
V.  Nassau  Bank,  78  111.  380 ;  New  Orleans  Canal  &  Banking  Co, 

_  ■ 

v.  Bailey,  18  La.  Ann.  676;  2  Randolph  on  Commercial  Paper, 
707;  Daniel  on  Negotiable  Instruments,  1191,  1192b;  Story  on 
Promissory  Notes,  381.)  And  until  this  presumption  is  over- 
come, plaintiff  is  a  iona  fide  purchaser  for  value,  has  a  right 
to  sue,  and  is  the  real  party  in  interest.  {Klein  v.  Buckrier,  30 
La.  Ann.  680;  Robertson  v.  Dunn,  87  N.  C.  191;  Hesser  v. 
Doran,  41  Iowa,  468 ;  Herrick  v.  Swomley,  56  Md.  439 ;  McCann 
V.  Lewis,  9  Cal.  246.)  As  the  defendant  had  no  defense  to  the 
note  in  the  hands  of  a  bona  fide  holder,  it  was  of  no  importance 
to  him  who  owned  the  note  at  the  time  of  the  suit,  provided  he 
be  not  liable  to  a  second  suit  founded  on  the  same  claim. 

Mr.  M,  M.  Duncan,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

Under  section  5907,  Revised  Codes,  the  burden  was  on  the 
plaintiff  to  show  that  he  acquired  the  title  to  the  note  as  holder 
in  due  course,  and  this,  too,  even  though  he  produces  testimony 
tending  to  show  or,  if  true,  showing  the  facts  necessary  to  con- 
stitute him  a  holder  in  due  course,  and  if  the  defendant  offers 
no  rebuttal  to  such  testimony,  it  becomes  a  question  for  the  jury 
and  not  one  for  the  court.  (Oottstein  v.  Simmons,  59  Wash. 
178,  109  Pac.  596 ;  Leavitt  v.  Thurston,  38  Utah,  351,  113  Pac. 
77-79;  Union  Investment  Co.  v.  Rosemweig,  79  Wash.  112,  139 
Pac.  874 ;  Richmond  v.  Tacoma  R.  &  P.  Co,,  67  Wash.  444,  122 
Pac.  351;  Barry  v.  Danielson,  78  Wash.  453,  139  Pac.  223.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  alleges  that  on  March  11,  1911,  the  respondent, 
Maynard,  made  and  delivered  to  the  defendants  Grant  &  How- 
ard his  certain  promissory  note  for  $1,500,  payable  in  six  months 
from  its  date,  with  interest  and  attorney's  fees;  that  said  note 
was  thereafter,  and  on  May  5,  1911,  indorsed  to  the  appellant, 
Stone;  that  the  same  has  not  been  paid;  wherefore  judgment  is 
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demanded  accordingly.  The  answer,  reply  and  evidence  pre- 
[1]  sented  were  such  that  the  vital  and  decisive  question  to 
be  determined  by  the  jury,  and  the  only  one  submitted  to  them, 
was  whether  the  appellant,  Stone,  was  the  holder  for  value  at 
the  time  the  action  was  begun,  to-wit,  on  September  28,  1912. 
Their  finding  was  negative,  and  this,  necessitating  the  judgment 
which  was  entered,  is  challenged  as  contrary  to  the  evidence,  as 
well  as  to  the  law  given  in  the  court's  instructions.  The  re- 
spondent's position  was  that  the  State  Bank  of  Dillon,  and  not 
the  appellant,  had  the  note,  and  that  it  was  held  by  the  bank 
for  collection,  and  not  as  owner.  We  think  the  conclusion  of  the 
jury  cannot  be  disturbed.  The  appellant  is  president,  and  at 
the  time  of  the  transaction  involved  was  cashier,  of  the  State 
Bank  of  Dillon.  He  testified  in  chief  that  he  took  the  note  as 
collateral  to  one  executed  and  delivered  by  Grant  &  Howard  for 
the  balance  of  a  pre-existing  debt  due  to  him,  and  the  bank  book- 
keeper says  the  note  does  not  appear  on  the  bank  records  as  it 
should  if  it  belonged  to  the  bank.  Conceding  the  sufficiency  of 
this  prima  facie  to  establish  appellant  as  bona  fide  holder,  the 
evidence  elsewhere  shows :  That  the  note  of  Grant  &  Howard  to 
which  appellant  claims  the  note  in  suit  was  taken  as  collateral 
runs  to  the  State  Bank  of  Dillon,  but  bears  in  lead  pencil  the 
indorsement,  *' State  Bank  of  Dillon  8—30."  That  in  Septem- 
ber,  1911,  two  notices  on  the  regular  printed  form  of  the  State 
Bank  of  DiHon  were  sent  to  the  respondent,  stating,  in  sub- 
stance, that  the  bank  held  the  note  in  suit  for  collection  and 
demanding  payment  thereof.  That  on  September  30, 1911,  a  let- 
ter under  the  caption  of  the  bank  was  sent  to  the  respondent, 
signed  **A.  L.  Stone,  Cashier,"  wherein  it  is  said:  **We  have 
had  no  response  to  our  notices.  •  •  •  We  will  place  this 
note  in  the  hands  of  an  attorney.  •  •  •  We  trust  that  you 
will  promptly  remit  us,"  etc.  That  on  October  7,  1911,  there 
was  sent  to  the  respondent  by  Edmond  J.  Callaway,  counsel 
of  record  for  this  appellant,  a  letter  to  the  effect  that  the  State 
Bank  of  Dillon  had  placed  said  note  in  his  hands.  That  on 
February  2,  1912,  a  letter  under  the  caption  of  the  bank  was 
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sent  to  the  respondent,  signed  **A.  L.  Stone,  Cashier,"  wherein 
it  is  said:  '*We  have  been  waiting  for  you  to  make  remittance. 

•  •  •  We  have  not,  however,  had  even  a  letter.  •  •  • 
The  company  have  sent  us  on  your  certificate  of  stock.  •  •  • 
We  trust  you  will  pay,"  etc.  That  on  February  9,  1912,  the 
State  Bank  of  Dillon  brought  suit  on  this  note,  the  complaint 
alleging  its  corporate  capacity  and  its  ownership  of  the  note  in 
virtue  of  a  sale  and  assignment  to  it  by  Grant  &  Howard  on 
May  5,  1911,  and  being  verified  by  the  oath  of  the  appellant  as 
its  cashier.  That,  respondent  having,  through  his  attorney,  M. 
M.  Duncan,  caused  a  notice  to  be  served  upon  Mr.  Callaway,  as 
attorney  for  the  bank,  of  a  demand  for  an  inspection  of  its 
books  and  papers  relative  to  said  transaction,  Mr.  Callaway  on 
April  23,  1912,  wrote  to  Mr.  Duncan  waiving  all  objections  to 
such  inspection,  but  suggesting  the  futility  of  it,  ''as  this  was  a 
*side  transaction.'    Guess  you  know  they  do  it  occasionally. 

•  •  •  f^jj^  matters  do  not  themselves  appear  on  the  'bank 
records'  so  called."  That  thereafter  the  bank's  action  was  dis- 
missed, and  this  suit  was  begun.  That  in  the  original  complaint 
in  this  suit,  which  is  verified  by  the  appellant,  it  ia  alleged  that 
Grant  &  Howard,  on  May  5,  1911,  for  a  valuable  consideration, 
sold  and  transferred  this  note  to  him,  and  he  has  ever  since  been 
the  owner  and  holder  thereof,  but  in  the  amended  complaint  in 
this  action  these  allegations  are  omitted ,  their  place  being  taken 
by  the  simple  averment  of  an  indorsement.  It  is  quite  true  that 
explanations  are  offered  for  these  inconsistencies,  but  the  jury 
were  not  obliged  to  credit  the  explanations,  and,  if  they  did  not, 
the  evidence  of  appellant's  statv^s  as  a  bona  fide  holder  was  in 
conflict.  That  conflict  the  jury  could  resolve  either  way,  and, 
resolving  it  as  they  did  against  the  appellant,  he  could  not 
prevail. 

An  examination  of  the  instructions  discloses  no  merit  in  the 
contention  that  the  verdict  is  against  law. 
The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed* 

Mr.  Chibp  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 


52  Mont.];  BovEB  i;.  Helland.  151 

BOVEE,  Ebspondbnt,  v.  HBLLAND,  [Appellant. 

(No.  3,622.) 
(Salmiitted  February  18,  1916.    Decided  March  13,  1916.) 

[156  Pac.  416.] 

Promissory  Notes — Costs — Attorneys'  Fees — Special  Damages — 
Stipulations — Validity — Bules  of  Court. 

Costs — Attorneys'  Fees — ^Bules  of  Court. 

1.  Quaere:  May  the  district  court  make  a  rule  allowingr  attorneys'  fees 
as  costs  in  cases  where  they  are  not  expressly  authorized  by  statute  or 
stipulated  for  by  the  parties  f 

Same — Attomey^s  Fee— Statutory  Provision  Exclusive,  When. 

2.  Since  section  7169,  Bevised  Codes,  which  declares  what  items  may 
be  recovered  as  costs  in  ordinary  actions  is  exclusive  except  so  far  as 
certain  cases  are  taken  out  of  its  operation  by  special  statutes,  and  does 
not  mention  an  attorney's  fee  as  one  of  such  items,  it  is  not  recoverable 
as  costs  independently  of  rule  of  court  (assuming  that  such  a  rule  may 
be  promulgated)  or  stipulation  of  parties. 

6ame — ^Attorney's  Fee — Stipulation — Special  Damages. 

3.  A  stipulation  in  a  contract  for  the  payment  of  money  permitting 
recovery  of  counsel  fees  in  case  action  has  to  be  brought  to  enforce 
collection  is  in  the  nature  of  a  provision  for  special  damages,  recover- 
able, in  addition  to  the  principal  sum  claimed,  upon  appropriate  allega- 
tion and  proof. 

Same — Attorney's  Fee — ^When  Becoverable  as  Costs. 

4.  Where  a  promissory  note  expressly  provided  that  "attorneys'  fees 
in  addition  to  other  costs"  might  be  recovered  in  the  event  of  suit,  the 
fees  were  by  such  stipulation  taken  out  of  the  category  of  special  dam- 
ages assessable  by  a  jury,  and  placed  among  costs  recoverable  in  addi- 
tion to  those  awarded  by  statute. 

[As  to  attorneys'  fees  as  costs,  see  note  in  79  Am.  St.  Bep.  178.] 

Appeal  from  District  Court,  Dawson  County;  C.  C.  Hurley, 
Judge. 

Action  by  Estella  Bovee  against  S.  H.  Helland.  Judgment 
for  plaintiff  and  defendant  appeals.    Af&rmed. 

Mr.  Albert  Anderson  and  Mr.  Henri  J.  Haskell,  for  Appellant, 
submitted  a  brief;  Mr.  Anderson  argued  the  cause  orally. 

In  an  action  at  law,  the  court  can  impose  no  costs  in  the  way 
of  attorney's  fee  excepting  such  as  are  expressly  provided  for  by 
statute.  (11  Cyc.  104;  Larson  v.  Winder,  14  Wash.  647,  45  Pac. 
315.)     In  a  long  line  of  authorities  which  is  almost  universal 
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the  courts  have  held  that  the  attorney's  fee  provided  for  in  a 
note  is  a  part  of  the  debt  which  the  maker  of  the  note  agrees 
to  pay  under  certain  conditions,  and  that  the  amount  thereof 
can  be  recovered  as  special  damage  and  not  as  costs.  The 
authorities  are  collected  in  a  note  to  the  case  of  Parks  v.  Oranger, 
27  L.  R.  A.  (n.  s.)  157.  (See,  also,  De  Jarnatt  v.  Marquez,  127 
Cal.  558,  78  Am.  St.  Rep.  90,  60  Pac.  45.)  In  the  case  of  Pres- 
cott  V.  Grady,  91  Cal.  518,  27  Pac.  755,  the  court  holds  that  the 
attorney's  fee  in  an  action  on  a  promissory  note  providing  for 
an  attorney 's  fee  must  be  passed  upon  at  the  trial  of  the  action, 
the  same  as  any  other  damages  which  the  plaintiff  seeks  to 
recover. 

Mr.  8.  E,  Felt,  for  Respondent,  submitted  a  brief  and  argued 
the  cause  orally. 

The  respondent  contends,  in  the  argument  of  this  caae,  for  two 
propositions:  (1)  Under  the  law  of  this  state,  attorneys'  fees 
are  in  the  nature  of  costs  and  are  to  be  taxed  by  the  court ;  (2) 
that  appellant  is  estopped  to  claim  that  the  attorneys'  fees 
should  have  been  determined  by  the  jury  and  included  in  their 
verdict. 

As  to  the  first  proposition:  11  Cyc.  105,  reads  as  follows:  *'In 
jurisdictions,  where  stipulations  for  the  payment  of  attorney's 
fees  are  considered  valid,  these  fees  are  taxable  as  costs." 

In  Bank  of  Commerce  v.  Fuqua,  11  Mont.  285,  28  Am.  St. 
Rep.  461, 14  L.  R.  A.  588,  28  Pac.  291,  after  discussing  the  valid- 
ity and  effect  of  stipulation  to  pay  attorneys'  fees,  in  the  event 
of  suit,  the  court  held  that  such  fees  are  incidental  to  the  main 
cause  of  action ;  are  in  the  nature  of  costs  and  under  the  super- 
vision and  control  of  the  court. 

The  appellant  is  estopped  to  argue  that  the  attorneys'  fees 
were  a  part  of  the  plaintiff's  main  cause  of  action,  and  should 
have  been  submitted  to  the  jury  and  included  in  their  verdict. 
Certainly,  the  jury  could  not  find  attorneys'  fees  for  the  plain- 
tiff without  some  evidence  being  introduced  to  support  the  find- 
ing.   Since  the  defendant  went  into  the  trial  of  the  case  below, 
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merely  admitting  the  execution  of  the  notes  and  then  asking  for 
the  right  to  open  and  close,  he  cannot  now  be  heard  to  complain 
that  the  attorneys'  fees  should  have  been  submitted  to  the  jury 
and  included  in  their  verdict. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

On  November  18,  1913,  the  defendant  executed  and  delivered 
to  the  plaintiff  three  promissory  notes  for  $400  each,  due  and 
payable,  respectively,  on  the  first  days  of  January,  February  and 
March,  1914,  with  interest  at  the  rate  of  10  per  cent  per  annum. 
Except  as.  to  their  due  dates,  they  are  identical  in  form.  The 
following  is  a  copy  of  the  first : 

*' $400.00.  Glendive,  Mont.,  November  18,  1913. 

**  January  1,  1914,  after  date,  without  grace,  for  value  re- 
ceived, I  or  we  jointly  and  severally  promise  to  pay  to  the  order 
of  EsteUa  Bovee,  four  hundred  and  no-100  dollars  payable  at 
the  Exchange  State  Bank  of  Olendive,  Glendive,  Montana,  with 
interest  at  10  per  cent,  per  annum  from  date  until  paid,  and 
with  attorney's  fees  in  addition  to  other  costs,  should  the  holder 
be  obliged  to  enforce  payment  of  this  note  by  law.  The  in- 
dorsers  of  this  note  waive  demand,  protest  and  notice  of  protest 
and  guarantee  payment ;  interest  payable  annually ;  if  the  inter- 
est is  not  punctually  paid,  it  shall  become  a  part  of  the  principal 
and  thereafter  bear  the  same  rate  of  interest  as  the  principal. 

**Due  Jan.  1st,  1914. 

"S.  H.  Helland.'* 

On  March  13,  1914,  this  action  was  brought  to  enforce  pay- 
ment, the  complaint  declaring  upon  the  notes  in  separate  counts. 
Each  of  the  counts  contains  this  allegation:  "That  the  plaintiff 
has  been  obliged  to  enforce  payment  of  the  said  promissory  note 
by  a  suit  at  law,  and  to  employ  an  attorney  for  that  purpose; 
that  the  sum  of  $50  is  a  reasonable  fee  for  the  services  of  the 
said  attorney  in  this  •  •  •  cause  of  action,  which  said  sum 
this  plaintiff  has  been  obliged  to  pay.    •    •    •     "    The  prayer 
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includes  a  demand  that  plaintiff  be  awarded  counsel  fees  in  the 
sum  of  $150.  The  consideration  for  the  notes  was  a  quantity 
of  hay  sold  and  delivered  by  plaintiff  to  defendant  in  the  stack. 
The  defense  interposed  was  that  a  mutual  mistake  had  been 
made  by  the  parties  in  the  standard  adopted  to  ascertain  the 
quantity  of  hay,  and  that  for  this  reason  the  notes  were  given 
for  a  much  larger  sum  than  was  due  the  plaintiff.  The  answer 
does  not  deny  the  allegations  relating  to  counsel  fees,  the  only 
issue  tried  being  that  made  by  the  reply  to  the  affirmative  de- 
fense. The  jury  returned  a  verdict  for  the  amount  of  all  the 
notes,  principal  and  interest.  The  plaintiff  included  in  her 
memorandum  of  costs  an  item  of  $112.65  as  a  charge  (or  counsel 
fees.  Defendant  moved  that  the  item  be  stricken  out.  The 
court  overruled  the  motion,  ordered  the  item  allowed,  and  it  was 
incorporated  in  the  judgment  as  a  part  of  the  costs  of  the  action. 
The  appeal  is  from  the  judgment  and  presents  the  single  ques- 
tion whether  the  allowance  was  proper. 

The  rule  has  always  prevailed  in  this  jurisdiction  that  no  costs 
may  be  allowed  which  are  not  expressly  authorized  by  statute. 
[1, 2]  {Montana  Ore  Pur.  Co.  v.  Boston  &  Mont.  C.  C.  &  8.  M. 
Co.,  27  Mont.  288,  70  Pac.  1114 ;  Colusa  Parrott  M.  &  S.  Co.  v. 
Barnard,  28  Mont.  11,  72  Pac.  45;  Neuman  v.  Orant,  36  Mont. 
77,  92  Pac.  43.)  Section  7169.  of  the  Revised  Codes  declares 
what  items  may  be  recovered  as  costs  in  ordinary  cases.  It  con- 
tains no  mention  of  attorneys'  fees.  After  designating  what  are 
necessary  disbursements  recoverable  by  the  successful  party,  it 
concludes:  **Any  such  other  reasonable  and  necessary  expenses 
as  are  taxable  according  to  the  course  and  practice  of  the  court, 
or  by  express  provision  of  law." 

Assuming  that  a  district  court  may  adopt  a  rule  on  the  subject 
— a  proposition  which  we  do  not  decide — the  allowance,  if  made, 
must  be  justified  by  the  rule  or  by  some  express  provision  of  law. 
Whether  the  district  court  of  Dawson  county  has  promulgated 
such  a  rule,  the  record  does  not  disclose;  and  while  there  are 
provisions  authorizing  the  allowance  of  counsel  fees  as  costs  in 
special  cases — ^such  as  are  referred  to  in  sections  7165  and  7167 
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(section  7166  is  invalid  [Mills  v.  Olsen,  43  Mont.  129,  115  Pao. 
33] ) — ^these  sections  are  exceptional  and  do  not  enlarge  the  scope 
of  section  7169.  It  is  exclusive  except  so  far  as  special  cases  are 
taken  out  of  its  operation  by  such  provisions  as  sections  7165 
and  7167.  Therefore  the  allowance  in  question  cannot  be  up- 
held upon  the  theory  that  it  is  authorized  by  rule  or  statute. 

It  is  true  that  in  the  case  of  Bank  of  Commerce  y.  Fuqua,  11 
Mont.  285,  28  Am.  St.  Rep.  461,  14  L.  R.  A.  588,  28  Pac.  291, 
this  court  referred  to  counsel  fees  stipulated  for  in  a  promissory 
note,  as  being  in  the  nature  of  costs  and  within  the  supervision 
and  control  of  the  court.  The  question  whether  or  not  such 
fees  come  within  the  purview  of  section  7169,  however,  was  not 
before  the  court.  The  court  was  there  considering  the  question 
of  the  validity  of  such  a  stipulation,  and  the  remark  referred 
to  was  merely  incidental.  By  the  great  weight  of  authority,  a 
[3]  stipulation  in  a  contract  for  the  payment  of  money,  allow- 
ing recovery  of  counsel  fees  in  case  action  has  to  be  brought  to 
enforce  collection,  is  regarded  as  a  provision  for  special  damages, 
recoverable,  in  addition  to  the  principal  sum  claimed,  upon  ap- 
propriate allegation  and  proof.  {Parks  v.  Granger,  96  Miss. 
503,  Ann.  Cas.  1912B,  232,  27  L.  R.  A.-(n.  s.)  157,  51  South.  716; 
De  Jarnatt  v.  Marquez,  127  Cal.  558,  78  Am.  St.  Rep.  90,  60 
Pac.  45;  Morgan  v.  Kiser  &  Co.,  105  Ga.  104,  31  S.  E.  45; 
Warder  B.  cfe  O.  Co.  v.  Baymond,  7  S.  D.  451,  64  N.  W.  525 ; 
Long  V.  Loughran,  41  Iowa,  543.) 

But  notwithstanding  these  considerations,  we  think  the  allow- 
ance was  properly  made  in  this  case,  on  the  theory  that  the 
[4]  parties  intended  that  the  fees  should  be  a  part  of  the  costs, 
and  therefore  should  be  fixed  by  the  court  as  such.  The  stipula- 
tion is  for  ** attorney's  fees  in  addition  to  other  costs."  While 
the  language  is  not  as  clear  and  explicit  as  it  might  have  been, 
yet  it  puts  the  fees  in  the  category  of  costs  by  making  them  an 
addition  to  costs  recoverable  under  the  statute,  thus  taking  them 
from  the  category  of  special  damages  to  be  assessed  by  the  jury. 
In  other  words,  the  parties  by  their  own  stipulation  made  the 
fees  an  incident  to  the  judgment.    We  know  of  no  provision 
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of  statute  or  rule  of  law  founded  upon  considerations  of  public 
policy,  which  renders  such  a  stipulation  objectionable.  On  the 
contrary,  the  right  of  the  parties  to  say  what  costs  may  be 
assessed  upon  the  termination  of  the  action,  and  thus  control 
the  power  of  the  court  to  award  them,  has  been  expressly  recog- 
nized. (Dorr  V.  Steichen,  18  Minn.  26  (Gil.  10) ;  People  v. 
Fitchburg  R.  Co.,  18  N.  T.  Supp.  269 ;  Fish  v.  Coster,  28  Hun 
(N.  Y.),  64.) 

It  is  true  that,  when  the  action  was  brought,  counsel  for  plain- 
tiff entertained  the  notion  that  the  fees  were  recoverable  as  spe- 
cial damages.  This  is  apparent  from  the  allegation  in  the  com- 
plaint quoted  above.  This,  however,  did  not  preclude  the  court 
from  making  a  reasonable  allowance  as  it  did,  counsel  having 
abandoned  his  original  theory  and  concluded  to  rely  upon  the 
stipulation. 

The  judgment  is  afiSrmed. 

^ffUtned^ 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


ISBELL,  Respondent,  v.  SLETTE  et  aij..  Appellants. 

■ 

(No.  8,613.) 
(Submitted  February  Id,  1916.    Decided  March  18,  1916.) 

[155  Pac.  503.] 

Chattel  Mortgages — Anivual  Crops — FUing — Constructive  Notice 
—To  Whom. 

Chattel  Mortgagee— What  maj  be  Mortgaged. 

1.  While,  independently  of  statute,  one  cannot  sell  or  mortgage  per- 
sonal property  not  in  existence  or  in  which  he  has  no  present  interest, 
property  which  has  a  potentiid  existence  may  be  mortgaged  or  hypothe- 
cated. 

Same — Annual  Crops — Extent  of  Lien. 

2.  Annual  crops  have  a  potential  existence  even  before  they  are 
planted,  and  the  owner,  or  one  rightfully  in  possession,  of  land  has  a 
mortgagable  interest  in  the  crops  thereafter  to  be  planted  thereon,  tha 
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Hen  of  sneli  mortgage  not  ftttaehing  until  they  are  planted,  and  being 
limited  to  the  interest  which  the  mortgagor  haa. 

Same — Annual  Crops — Nature  of  Transaction. 

8.  A  mortgage  of  the  character  of  the  abore,  held  to  be,  in  effect,  no 
more  than  an  ezecutorj  contract  which  may  become  executed  when  the 
crops  are  planted  and  the  lien  attaches,  or  defeated  if  for  any  reason 
the  mortgagor  yiolates  faith  and  fails  or  refuses  to  plant  the  crops. 

Same — Filing — Constructive  Notice  to  Whom. 

4.  The  purpose  of  filing  a  chattel  mortgage  being  to  protect  bona  fide 
creditors  and  subsequent  purchasers  and  encumbrancers  (Rev.  Codes, 
Mc.  6758),  constructive  notice  is  imparted  by  the  act  of  filing  to  such 
only;  hence  a  lessee  who,  without  actual  notice  of  a  mortgage  given  by 
the  owner  of  land  upon  future  crops,  took  possession  of  it  before  seed- 
ing time,  and  thereafter  planted  and  harvested  the  crops, — being  neither 
creditor,  purchaser  nor  encumbrancer, — ^was  not  chargeable  with  con- 
structive notice  of  the  existence  of  the  mortgage. 

[As  to  chattel  mortgages  and  what  they  affect,  see  note  in  1S7  Am. 
8tw  Bep.  472.] 

Appeal  from  District  Court,  Valley  County;  Frank  N.  Utter, 
Judge. 

AonoN  by  T.  L.  Isbell  against  K.  0.  Slette  and  J.  J.  Higgins, 
Judgment  for  plaintiffs;  defendants  appeal  from  it  and  an  or- 
der denying  them  a  new  trial.    AfSrmed. 

Messrs.  Norris,  Hurd  &  McKeUar,  for  Appellants,  submitted 

m 

a  brief;  Mr.  Edwin  L.  Norris  argued  the  cause  orally. 

That  a  valid  chattel  mortgage  may  be  executed  upon  crops  to 
be  thereafter  planted  and  grown  seems  to  be  supported  by  the 
decided  weight  of  authority,  under  the  provisions  of  statutes 
similar  to  the  chattel  mortgage  statute  of  Montana.  The  rule 
is  stated  in  the  case  of  WUkerson  v.  T'korp,  128  Cal.  221,  60 
Pac.  681,  as  follows:  '*It  has  been  long  settled,  and  has  now 
become  an  established  rule  of  property  in  this  state,  that  a  valid 
mortgage  may  be  made  upon  a  crop  to  be  raised  after  the  e:tecu- 
tion  of  the  mortgage.  {Arques  v.  Wasson,  51  Cal.  620,  21  Am. 
Rep.  718 ;  iewon  v.  Wolff,  121  Cal.  274,  53  Pac.  801 ;  Hall  v. 
Glass,  123  Cal.  500,  69  Am.  St.  Rep.  77,  56  Pac.  336.)"  The 
rule  established  by  the  court  in  the  case  above  cited  from  was 
first  mentioned  in  the  case  of  Arques  v.  Wasson,  supra,  and 
seems  to  have  been  followed  in  all  of  the  California  cases  passing 
upon  the  same  question  since  that  time.    The  rule  is  stated  in 
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Cobbey  on  Chattel  Mortgages,  section  384,  as  follows:  **A  mort- 
gage of  an  unplanted  crop  or  of  other  future  produce  of  a  farm 
made  by  one  in  lawful,  undisputed  possession  of  the  land  on 
which  they  were  to  be  planted,  whether  as  owner  or  lessee,  is 
now  generally  regarded  as  good  and  valid  at  law,  as  well  as  in 
equity.'*  The  same  rule  is  stated  in  6  Cyc.  1046  and  cases  there 
cited  as  obtaining  in  most  jurisdictions. 

The  lien  of  a  chattel  mortgage  upon  a  crop  to  be  thereafter 
grown  is  superior  to  the  rights  acquired  by  the  lessee  of  land 
upon  which  the  crop  is  grown,  acquired  after  the  execution  and 
filing  of  the  mortgage  and  prior  to  the  planting  of  the  crop. 
(Mayer  v.  Taylor,  69  Ala.  403,  44  Am.  Rep.  522 ;  Pierce  v.  Lang- 
don,  3  Idaho,  141,  28  Pac.  401.) 

Mr.  John  L.  Slaitery  and  Mr.  John  M.  Kline,  for  Respondent, 
submitted  a  brief. 

A  mortgage  only  creates  a  lien.  (Demers  v.  Graham,  36 
Mont.  402,  122  Am.  St.  Rep.  384,  13  Ann.  Cas.  97,  14  L.  R.  A. 
(n.  s.)  431,  93  Pac.  268.)  Until  the  property  mortgaged  comes 
into  being,  and  the  mortgagor  acquires  an  interest  therein,  the 
mortgage  is  only  an  agreement  to  create  a  lien.  (Bidgood  v. 
Monarch  Elevator  Co.,  9  N.  D.  627,  81  Am.  St.  Rep.  604,  84 
N.  W.  561 ;  Butt  v.  Ellett,  86  U.  S.  544,  22  L.  Ed.  183.) 

Where  a  man  gave  a  mortgage  on  crops  to  be  grown,  and 
the  crops  were  grown  by  the  mortgagor  and  his  brother  as 
tenants  in  common,  upon  intervention  by  the  brother  as  claimant 
for  a  share  of  the  crops  in  suit  brought  by  the  mortgagees  for 
the  crops,  the  court  said:  **The  mortgage  passed  to  the  mort- 
gagees no  other  or  greater  interest  in  the  crops  than  resided  in 
the  mortgagor.  It  was  his  right  and  interest,  only,  he  had 
capacity  to  convey."  {Keyser  v.  Maas,  111  Ala.  390,  21  South. 
346 ;  see,  also,  Woolsey  v.  Jones,  84  Ala.  88,  4  South.  190 ;  Sim^ 
mans  v.  Anderson,  44  Minn.  487,  47  N.  W.  52 ;  Christianson  v. 
Nelson,  76  Minn.  36,  78  N.  W.  875;  affirmed  on  rehearing,  79 
N.  W.  647;  Hogan  v.  Atlantic  Elevator  Co.  (1896),  66  Minn. 
345,  69  N.  W.  1;  Bouton  v.  Haggart,  6  Dak.  32,  50  N.  W.  197; 
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Gammon  v.  Buel,  86  Iowa,  754,  53  N.  W.  340;  McMaster  v. 
Emerson  (1899),  109  Iowa,  284,  80  N.  W.  389.)  The  mortgage 
in  Norfleet  v.  Baker,  131  N.  C.  99,  42  S.  E.  544,  was  of  crops 
gathered  by  the  mortgagor  upon  certain  land.  It  was  held  that 
the  lien  of  this  mortgage  could  not  extend  to  crops  grown  by  a 
lessee  of  the  mortgagor. 

Not  a  case  have  we  been  able  to  find,  with  facts  approximat- 
ing the  facts  in  this  action,  as  authority  for  appelliants'  conten- 
tion. Many  directly  support  the  theory  of  respondent.  Briefly, 
that  theory  is:  A  mortgage  upon  a  crop  is  a  mortgage  upon  the 
crop  of  the  mortgagor,  and  nothing  more.  From  it  follows  that : 
(1)  It  is  not  a  mortgage  upon  land ;  (2)  it  is  not  a  mortgage 
upon  a  right  or  privilege;  (3)  it  is  not  a  mortgage  upon  the 
crop  of  anyone  save  the  mortgagor;  (4)  its  filing  of  record  does 
not  affect  a  lessee  or  purchaser  of  the  land  whose  lease  or  pur- 
chase antedates  the  planting  of  the  crop ;  (5)  the  mortgagor  may 
lease,  sell  or  otherwise  dispose  of  the  land. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  September  30,  1911,  Geo.  D.  Isbell  executed  and  delivered 
to  the  State  Bank  of  Culbertson  a  chattel  mortgage  upon  the 
crops  to  be  planted  and  grown  upon  his  homestead  during  the 
season  of  1912,  as  security  for  a  debt  due  one  year  thereafter. 
In  November,  1912,  the  indebtedness  not  having  been  paid,  the 
bank,  acting  through  K.  0.  Slette  and  J.  J.  Higgins,  its  agents, 
took  possession  of  certain  wheat  and  flax  which  had  been  grown 
upon  the  Isbell  homestead  during  the  season  of  1912.  T.  L. 
Isbell,  a  son  of  Oeo.  D.  Isbell,  made  claim  that  in  April,  1912,  he 
leased  the  homestead  from  his  father;  that  he  furnished  the  seed, 
planted,  raised  and  harvested  the  crops — ^including  the  grain  in 
dispute — ^and  that  his  father  had  no  interest  whatever  in  them. 
He  brought  this  action  in  conversion  and  prevailed  in  the  lower 
court. 

Although  defendants  appealed  from  the  order  den3ring  them  a 
new  trial,  as  well  as  from  the  judgment,  they  do  not  attack  the 
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good  faith  of  the  transaction  between  Geo.  D.  and  T.  L.  Isbell, 
or  contend  that  the  evidence  does  not  sustain  the  plaintiff's 
version  of  that  transaction.  They  content  themselves  with  ur- 
ging a  single  question,  viz.:  Does  a  chattel  mortgage  given  by 
the  owner  of  land  upon  all  the  crops  thereafter  to  be  seeded  and 
grown  upon  the  land  during  the  ensuing  crop  season — and  which 
chattel  mortgage  is  duly  executed  and  filed — ^impart  construc- 
tive notice  to  one  who  leases  the  land  thereafter,  but  before 
seeding  time,  so  that  the  crops  grown  on  the  land  by  such  lessee 
will  be  subject  to  the  lien  of  the  chattel  mortgage?  It  is  the 
contention  of  the  appellants  that  the  annual  farm  crops  to  which 
the  mortgage  referred  had  a  potential  existence  in  September, 
1911,  though  not  planted  until  the  spring  of  1912,  and  that  Geo. 
D.  Isbell,  by  virtue  of  his  ownership  and  possession  of  the  home- 
stead at  the  time  he  executed  the  mortgage,  had  a  mortgagable 
interest  in  such  crops,  and  that  the  mortgage,  duly  executed  and 
filed  with  the  county  clerk  and  recorder,  was  constructive  notice 
to  T.  L.  Isbell  when  he  took  over  the  land,  and  that  any  interest 
he  may  have  acquired  in  the  crojte  for  1912  was  subject  to  the 
lien  of  the  mortgage. 

Independently  of  statute  (sec.  5712,  Rev.  Codes),  one  cannot 
[1]  sell  or  mortgage  personal  property  not  in  existence  or  in 
which  he  has  no  present  interest.  (Bernard  v.  Eaton,  2  Gush. 
(Mass.)  303;  Farmers'  L.  &  T.  Co,  v.  Long  Beach  Imp.  Co,,  27 
Hun,  89.)  But  it  is  quite  generally  held  that  property  which 
has  a  potential  existence  may  be  mortgaged  or  hypothecated 
{Arques  v.  Wasson,  51  Cal.  620,  21  Am.  Rep.  718 ;  5  R.  C.  L. 
405;  6  Cyc.  1045),  and  the  same  authorities  hold  that  annual 
[2]  crops  have  a  potential  existence  even  before  they  are 
planted,  and  that  the  owner  or  one  rightfully  in  possession  of 
land  has  a  mortgagable  interest  in  the  crops  thereafter  to  be 
planted  on  such  land.  {Arques  v.  Wasson,  above;  Jones  on 
Chattel  Mortgages,  5th  ed.,  sec.  143;  Cobbey  on  Chattel  Mort- 
gages, sec.  884;  6  Cyc.  1046.)  It  goes  without  saying  that  the 
lien  of  such  a  mortgage  cannot  attach  until  the  crops  come  into 
existence — ^until  they  are  planted — ^and  the  decided  weight  of 
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authority  and  the  better  reasoning  limit  the  ^tent  of  the  lien 
to  the  interest  which  the  mortgagor  then  has.  (Jones  on  Chat- 
tel Mortgages,  sec.  143a;  Cobbey  on  Chattel  Mortgages,  sec.  388.) 

Speaking  of  a  mortgage  on  crops  thereafter  to  be  planted,  the 
supreme  court  of  Iowa  said:  ''While  there  was  nothing  upon 
which  the  mortgage  could  operate  at  the  time  of  its  execution, 
it  did  attach  to  the  property  when  it  came  into  existence." 
[3]  (Wheeler  v.  Becker,  68  Iowa,  723,  28  N.  W.  40.)  In  our 
opinion,  such  a  mortgage  is  in  effect  nothing  more  than  an 
executory  contract  which  may  become  executed  when  the  crops 
are  planted  and  the  lien  attaches,  or  defeated  if  for  any  reason 
the  mortgagor  violates  faith  and  fails  or  refuses  to  plant  the 
crops. 

But  appellants  contend  that  this  chattel  mortgage,  by  reason 
[4]  of  its  being  filed  with  the  county  clerk  and  recorder,  im- 
parted constructive  notice  to  T.  L.  Isbell,  and  therefore  any  in- 
terest which  he  acquired  in  the  crops  should  be  held  to  be  sub- 
ject to  the  mortgage  lien,  and  Pierce  y.  Langdon,  2  Idaho,  878, 
3  Idaho,  141,  28  Pac.  401,  is  cited  in  support  of  this  view. 
We  should  be  somewhat  in  doubt  as  to  the  extent  to  which  the 
court  intended  to  go,  but  in  Shields  v.  Buddy,  2  Idaho,  884,  3 
Idaho,  148,  28  Pac.  405,  the  court  elucidated  to  this  extent: 
"We  have  already  held  in  the  case  of  Pierce  v.  Langdon,  28 
Pac.  401  [decided  at  present  term],  that  a  chattel  mortgage  upon 
crops  to  be  sown  was  valid,  and,  when  duly  recorded,  was  notice 
to  all  persons  acquiring  or  claiming  to  have  acquired  rights  in 
or  to  the  mortgaged  property  through  or  under  the  mortgagor 
subsequent  to  the  recording  of  the  mortgage."  In  each  of  those 
cases  actual  fraud  was  the  determining  factor,  and  the  observa- 
tion above  would  seem  to  be  merely  dictum.  It  may  be  said 
in  passing,  that  the  statute  in  force  when  these  cases  arose  and 
were  decided,  required  chattel  mortgages  to  be  ^*  recorded  in 
like  manner  as  grants  of  real  property."  (Sec.  3386,  Rev. 
Stats,  of  Idaho,  1887.)  Whether  this  fact  entered  into  the 
court's  determination  does  not  appear, 

i2  Mont.— 11 
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Counsel  likewise  rely  upon  Mayer  v.  Taylor,  69  Ala.  403,  44 
Am.  Rep.  522,  in  which  the  facts  were  that  one  Pendergrast, 
rightfully  in  possession  of  land,  about  February  5,  1880,  exe- 
cuted to  Taylor  &  Co.,  a  chattel  mortgage  upon  the  crop  of  cot- 
ton to  be  raised  upon  the  land  during  that  crop  season.  Pen- 
dergrast then  entered  into  a  contract  with  Kelley  by  which  they 
were  to  farm  the  land  as  copartners.  In  May,  Kelley  and  Pen- 
dergrast executed  a  chattel  mortgage  to  Mayer  &  Co.,  upon  the 
cotton  crop  to  be  raised  by  them  that  year.  In  a  controversy 
between  the  two  mortgagees,  the  court  held  that  Taylor  &  Co.'b 
mortgage  was  prior  in  time  and  therefore  superior  in  right,  and 
that  their  mortgage  extended  to  whatever  interest  Kelley  had  in 
the  crop.  Kelley  was  charged  by  the  court  with  notice  of  the 
Taylor  mortgage,  though  the  record  is  barren  of  any  intimation 
that  actual  notice  was  had.  Under  the  laws  of  Alabama  a  chat- 
tel mortgage  was  required  to  be  recorded,  and  the  court  must 
have  held  that  the  recorded  instrument  imparted  constructive 
knowledge  to  a  lessee  of  the  land  upon  which  the  crops  were  to 
be  grown. 

In  Keyser  v.  Maas,  111  Ala.  390,  21  South.  346,  a  contrary 
view  appears  to  have  been  expressed,  though  no  reference  what- 
ever to  the  earlier  decision  is  made. 

Assuming  these  cases  to  hold  the  view  most  favorable  to  ap- 
pellants as  contended,  we  are  unable  to  adopt  their  conclusion. 
In  this  state  a  chattel  mortgage  is  not  recorded  but  merely  filed 
with  the  county  clerk  and  recorder.  Sections  5757-5773,  Re- 
vised Codes,  in  force  when  these  transactions  occurred,  is  one 
of  the  numerous  statutes  aimed  at  fraudulent  conveyances.  Sec- 
tion 5758  provided  that  a  chattel  mortgage  should  be  void  as 
against  creditors  of  the  mortgagor  or  subsequent  purchasers  or 
encumbrancers  of  the  mortgaged  property  in  good  faith  for 
value,  unless  (a)  possession  of  the  property  was  taken  and  re- 
tained by  the  mortgagee,  or  (b)  the  mortgage  was  made  to  con- 
tain the  proper  recital,  was  accompanied  by  the  required  affida- 
vit, was  duly  acknowledged  and  filed  with  the  proper  officer.  It 
will  be  observed  that  registration — filing — was  made  the  equiva- 
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lent  of  '  *  change  of  possession ' '  and  tliat  the  purpose  of  either  of 
these  required  acts  was  to  impart  knowledge.  (5  R.  C.  L.  409.) 
But  knowledge  to  whomf  Sometimes  it  is  said  loosely  that  an 
instrument  duly  filed  or  recorded  under  our  recording  laws  im- 
parts notice  of  its  existence  and  contents  to  all  the  world;  but 
this  is  an  absurdity,  as  a  moment's  reflection  upon  the  origin 
and  history  of  such  statutes  will  disclose.  (24  Ency.  of  Law, 
2d  ed.,  75  and  146.)  As  between  mortgagor  and  mortgagee, 
the  mortgage  is  just  as  valid  and- binding  whether  it  be  filed 
or  whether  it  conform  to  any  of  the  requirements  of  the  statute. 
{Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac.  452.)  The  same 
rule  prevails  as  between  the  mortgagor  or  mortgagee  and  a 
stranger.  Indeed,  the  unfiled,  informal  chattel  mortgage  is  per- 
fectly valid  as  against  everyone  except  (1)  creditors  of  the  mort- 
gagee who  seek  to  enforce  their  claims  against  the  mortgaged 
property,  or  (2)  subsequent  purchasers  or  encumbrancers  of  the 
property  in  good  faith  for  value  (6  Cyc.  1056-1066),  and  since 
the  purpose  of  filing  a  chattel  mortgage  is  to  protect  only  bona 
fide  creditors,  and  subsequent  purchasers  or  encumbrancers,  the 
filing  imparts  notice  only  to  such.     (5  R.  C.  L.  413.) 

In  Greer  v.  Newlands,  70  Kan.  315,  109  Am.  St.  Rep.  424,  70 
L.  R.  A.  554,  78  Pac.  835,  the  question  at  issue  was  the  extent 
to  which  constructive  notice  is  imparted  By  a  chattel  mortgage 
duly  filed,  under  a  statute  like  ours.  The  person  sought  to  be 
charged  was  a  factor,  without  actual  notice  of  the  chattel  mort- 
gage. The  court  said:  **It  has  been  enacted  however  (Gen. 
Stats.  1901,^sec.  4244),  that  an  unrecorded  mortgage  'shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith.' 
The  factor  is  neither  a  creditor  of  the  mortgagor  nor  a  subse- 
quent purchaser  or  mortgagee,  and  therefore  is  not  within  the 
protection  of  the  statute.  As  to  him  the  mortgage  is  equally 
as  effective,  whether  of  record  or  not.  {Drumm  etc,  Co.  v.  First 
Nat.  Bank,  65  Kan.  746,  70  Pac.  874.)  It  follows  that  he  is  not 
affected  with  notice  of  the  filing  of  the  mortgage,  for  *the  record 
imparts  constructive  notice  to  such  persons  only  as  would  have 
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been  entitled  to  protection  against  the  conveyance  in  case  it  had 
not  been  recorded.'  (24  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
146.)" 

A  chattel  mortgage  upon  crops  thereafter  to  be  planted  cannot 
operate  as  an  encumbrance  upon  the  land  where  the  crops  are 
to  be  grown,  and  therefore,  in  the  present  instance,  Qeo.  D. 
Isbell,  after  the  execution  of  this  mortgage  and  before  any  crops 
were  planted,  might  have  sold  his  homestead  to  a  third  party, 
and  the  purchaser  could  not  have  been  held  bound  by  the  mort- 
gage, and  a  lessee  is  in  no  worse  situation.  This  is  the  rule  fol- 
lowed by  the  great  weight  of  authority,  and  commends  itself  to 
our  judgment.  {Simmons  v.  Anderson,  44  Minn.  487,  47  N.  W. 
52;  McMaster  y.  Emerson,  109  Iowa,  284,  80  N.  W.  389;  Reeves 
&  Co.  V.  Sheets,  16  OU.  342,  82  Pac.  487 ;  Jones  on  Chattel  Mort- 
gages, 5th  ed.,  sec.  143a.) 

T.  L.  Isbell,  as  lessee  of  his  father's  homestead,  did  not  fall 
within  either  of  the  groups  mentioned  in  our  statute.  He  was 
not  a  creditor  seeking  to  enforce  his  claims  against  the  mort^ 
gaged  property,  and  he  was  not  a  purchaser  or  encumbrancer  of 
the  property.  As  against  him,  the  chattel  mortgage  would  have 
been  just  as  valid  if  it  had  not  been  filed  at  all,  and,  by  filing  it, 
his  situation  was  not  altered  in  the  least.  The  mortgage,  though 
filed,  did  not  impart  constructive  notice  to  him,  and,  since  it 
is  not  contended  that  he  had  actual  notice  of  its  existence,  he 
cannot  be  bound  by  it  in  any  sense. 

The  judgment  and  order  are  afSrmed. 

'Alfirmed. 

Ms.  Chief  Justice  Brantly  and  Ms.  Jxtstiob  Sannee  concur. 
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ANACONDA  COPPER  MIN.   CO.,   Respondent,  v.  PILOT 

BUTTE  MIN.  CO.,  Appellant. 

(No.  S,700.) 
(Sabmitted  September  30,  1915.    Deeided  October  4,  1915.) 

[156  Pac  409.] 

Mines  and  Mining  —  Exiralateral  Rights  —  Original  and  Sec- 
ondary Veins — Common-law  Bights — Injunction. 

Mines  and  Mining — ^Eztralateral  Bights — Common-law  Bights — Injunction 
Fendenie  Lite, 

1.  Plaintiff  owned  the  Badger  and  Bmily  claims,  the  former  being  the 
older  location,  both  prima  facie  entitled  to  eztralateral  rights.  The 
Badger  State  (or  south)  yein  [see  Diagram  4]  as  well  as  the  Bmily 
(or  north)  vein  passed  through  the  west  end-line  of  the  Emily  and 
Uirough  its  south  side-line,  the  former  at  B  and  the  latter  at  A,  dipping 
to  the  north  and  uniting  900  feet  below  the  surface,  and  from  the 
point  of  union  the  united  Tcin  so  far  departed  from  a  perpendicular 
on  its  descent  into  the  earth  that  on  the  1800-foot  Badger  State  level 
it  passed  bejond  the  Emily  north  side-line  and  into  territory  beneath 
the  surface  of  the  Pilot  claim,  belonging  to  defendant.  Held,  on  ap- 
peal from  an  order  enjoining  defendant  from  mining  upon  the  united 
Tein  beneath  the  surface  of  its  claim  between  a  plane  drawn  through  the 
Emily  west  end-line  and  a  plane  drawn  through  the  Badger  State  east 
end-nne  projected  north  indefinitely,  that  the  Badger  State  claim,  being 
the  older  location,  was  entitled  to  the  entire  vein  from  the  point  of 
union  by  virtue  of  section  2336,  United  States  Bevised  Statutes;  that 
below  the  point  of  union  the  rights  of  the  Emily  claim  were  terminated 
by  the  plane  B-F;  that  the  ore  within  so  much  of  the  triangle  B-C-F 
as  lies  beneath  the  surface  boundaries  of  the  Pilot  claim  belongs  to  de- 
fendant by  virtue  of  its  common-law  rights,  and  that  therefore  the 
injunction  order  was  too  broad.  (See  opinion  on  rehearing  for  modifi- 
cation.) 

flame— Eztralateral  Bights — ^Extent. 

2.  The  owner  of  a  quartz  lode  mining  claim  asserting  eztralateral 
rights  is  entitled  to  only  so  much  of  the  vein  on  its  dip  as  he  has  apex 
within  the  surface  boundaries  of  the  claim. 

flame — Continuity  of  Bight. 

8.  One  who  seeks  to  follow  a  vein  from  the  apex  thereof  within  his 
lode  mining  daim^  to  ore  beneath  the  surface  of  a  claim  adjoining, 
must  have  continuity  of  right. 

Bsme — Eztralateral  Bights — Trespass. 

4.  The  owner  of  a  lode  mining  claim  seeking  to  reach  ore  bodies  under- 
neath the  location  of  another,  by  virtue  of  his  right  to  follow  eztra- 
laterally  a  vein  apezing  within  his  surface  boundaries,  cannot  do  so  if, 
in  order  to  accomplish  his  purpose,  he  must  trespass  upon  intervening 
rights. 

On  the  question  of  veins  intersecting  or  uniting,  see  note  in  60  L.  B.  A. 
209;  the  right  to  follow  a  vein  or  lode  on  its  dip  beyond  the  surface  lines 
of  the  location  is  discussed  in  an  eztensive  note  in  63  L.  B.  A.  491;  and 
generally  on  the  location  of  a  mining  claim,  see  note  in  7  I«.  &.  A.  (n.  i.) 
766,  page  842  discussing  iurface  area  thereof. 
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Same — Secondary  Veins — Extralateral  Bights. 

5.  (On  rehearing.)  The  owner  of  a  lode  mining  claim,  if  entitled  to 
extralateral  righto,  may  claim  such  rights  not  onlj  upon  the  discovery 
but  also  upon  the  secondary  veins  found  within  its  surface  lines,  at  least 
for  so  much  thereof  as  apex  therein,  the  rights  as  to  secondary  veins 
not  being  confined  to  such  veins  as  apex  within  the  same  segment  of  the 
claim  in  which  the  apex  of  the  discovery  vein  exists;  and  while  the  end- 
lines  of  the  claim  are  the  end-lines  of  all  veins  apexing  within  the  sur- 
face boundaries,  the  bounding  planes  for  extralateral  rights  on  the 
secondary  veins,  though  required  to  be  drawn  parallel  to  the  end-lines, 
need  not  be  coincident. 

[As  to  mineral  veins  and  the  right  to  follow  them  beyond  lines^ 
see  note  in  68  Am.  St.  Bap.  266.] 

Appeal  from  District  Cowrt,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge, 

Action  by  the  Anaconda  Copper  Mining  Company  against  the 
Pilot-Butte  Mining  Company.  From  an  order  granting  an  in- 
junction pendente  lite,  defendant  appeals.  Remanded,  with 
directions  to  modify  order. 

Mr.  John  J,  McHatton,  for  Appellant,  submitted  a  brief,  as 
well  as  one  in  reply  to  that  of  Respondent,  and  argued  the  cause 
orally. 

A  consolidated  ownership  does  not  change  rights.  The  Badger 
State  owns  the  vein  to  the  point  of  its  crossing  into  that  claim, 
to-wit,  100  feet  southeasterly  from  the  southwest  comer  of  the 
Emily  and  574  feet  southeasterly  from  the  northwest  comer  of 
the  Badger  State.  Where  its  right  ends  the  Emily  right  begins. 
(Joing  from  the  west  end-line  of  the  Emily,  to  the  southeast,  we 
meet  the  same  point,  the  point  where  the  Badger  State's  rights 
begin,  and  there  the  Emily  rights  cease.  It  must  be  evident 
that  where  one  right  begins  the  other  ends.  This  being  true,  the 
Emily  can  have  only  100  feet  of  length  of  the  vein  between  the 
plane  of  its  west  end-line  extended  and  a  plane  extended  parallel 
thereto  through  this  point. 

The  vein  dips  to  the  north.  If  the  vein  had  happened  to  dip 
to  the  south,  the  rights  of  the  two  claima  would  be  ss  we  have 
indicated  and  beyond  the  contest  of  the  plaintiff.  When  we 
come  to  consider  end-line  planes  as  limiting  extralateral  rights, 
the  direction  of  the  dip,  whatever  it  may  be,  cannot  enlarge  the 
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rights  acquired  under  the  statutes  of  the  United  States.  Where 
a  vein  passes  through  a  side-line,  the  side-line  becomes  an 
end-line. 

The  end-line  of  a  mining  claim,  either  actual  or  projected, 
must  remain  the  same.  It  is  an  established  fact.  The  direction 
of  the  dip  cannot  change  it.  A  drawn-in  end-line  has  its  place 
of  location.  In  this  case,  where  the  vein  begins  to  pass  out  of 
the  Emily  claim.  A  person  can  have  no  more  of  the  vein  on  the 
dip  than  they  have  apex.  {Kin^  v.  Amy  &  Silversmith  Con. 
Min.  Co.,  9  Mont.  543,  24  Pac.  200.)  In  that  case  it  is  said 
where  the  vein  departs  fixes  the  point  where  the  **line  is  to  be 
drawn.''  The  same  is  said  by  the  supreme  court  of  the  United 
States  in  that  case  on  appeal.  (Lindley  on  Mines,  sec.  589; 
GUpin  V.  Sierra  Nevada  etc.  Co.,  2  Idaho,  696,  23  Pac.  547-1014 ; 
Stewart  M.  Co.  v.  Ontario  Min.  Co.,  23  Idaho,  724,  132  Pac. 
787.)  The  same  is  held  in  Fitzgerald  v.  Clark,  17  Mont.  100, 
52  Am.  St.  Rep.  665,  30  L.  R.  A.  803,  42  Pac.  273.  In  that 
case  the  point  of  departure  of  the  vein  from  the  junior  into  a 
senior  location  is  fixed  as  the  point  through  which  to  draw  the 
end-line.  This  case  confirms  all  that  was  said  by  the  court  with 
reference  to  this  subject  in  King  v.  Amy  &  Silversmith  Con. 
Min.  Co.,  supra.  The  case  cited  in  Fitzgerald  v.  Clark,  amply 
supports  the  proposition  that  this  point  is  the  point  where  the 
right  to  the  apex  of  the  vein  ceases  in  the  junior  location. 
Where  the  planes  of  the  end-lines  converge,  it  lessens  the  right 
as  the  vein  comes  down.  (Consolidated  Wyoming  0.  M.  Co.  v. 
Champion  M.  Co.,  63  Fed.  540;  Carson  City  0.  <fe  M.  Co.  v. 
North  Star  M.  Co.,  73  Fed.  597-602;  affirmed  by  circuit  court 
of  appeals,  83  Fed.  658,  28  C.  C.  A.  333 ;  Central  Eureka  M.  Co. 
V.  East  Central  Eureka  M.  Co.,  146  Cal.  147,  9  L.  R.  A.  (n.  s.) 
940,  79  Pac.  834;  affirmed,  204  U.  S.  266,  51  L.  Ed.  476,  27 
Sup.  Ct.  Rep.  258.) 

The  intent  of  the  Act  of  1872  requiring  parallel  end-lines 
was  to  prevent  the  locator  in  following  his  vein  downward  ac- 
quiring a  greater  length  underneath  the  surface  than  he  had  at 
the  surface.  (2  Lindley  on  Mines,  574,  575,  citing  the  Del 
Monte  Case,  171  U.  S.  55,  43  L.  Ed.  72,  18  Sup.  Ct.  Rep.  895 ; 
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Doe  V.  Sanger,  83  Cal.  203,  23  Pac.  365.)  Mr.  Lindley  refers 
to  the  case  of  Bullion,  Beck  ds  Champion  Co.  v.  Eureka  HOX 
M.  Co.,  5  Utah,  8,  11  Pac.  515,  and  says  that  the  older  location 
being  awarded  the  vein  on  its  dip,  there  was  nothing  left  for 
the  junior  location,  although  the  end-lines  are  projected  at 
different  angles  from  those  of  the  senior  claim.  The  decision 
of  the  circuit  court  of  appeals  in  Empire  State-Idaho  M.  &  D. 
Co.  V.  Bunker  HUl  &  SuUivan  M.  &  C.  Co.,  114  Fed.  417,  52 
C.  C.  A.  219,  is  contrary  to  the  foregoing.  It  is  also  contrary 
to,  and  not  supported  by,  the  decision  in  St.  Louis  M.  &  M.  Co. 
V.  Montana  Co.,  104  Fed.  664,  56  L.  R.  A.  725,  44  C.  C.  A.  120, 
and,  of  course,  contrary  to  the  decision  of  the  trial  court  from 
which  it  came.  It  is  essentially  contrary  to  the  decision  in 
Lawson  v.  United  States  Min.  Co.,  207  U.  S.  1,  52  L.  Ed.  65, 
28  Sup.  Ct.  Rep.  15.  The  question  in  the  present  case  is  not 
controlled  by  the  decision  of  the  circuit  court  of  appeals  above 
referred  to.  The  fact  is  that  the  vein  here  being,  according  to 
plaintiff,  a  broad  vein,  enters  on  its  footwall  into  the  older, 
Badger  State  claim,  at  a  distance  of  574  feet  from  its  north- 
west corner,  and  that  going  to  the  southeast  it  is  bisected  by  the 
north  side-line  of  the  Badger  and  the  south  side-line  of  the 
Emily,  which  are  coincident  for  a  long  distance,  where  it  enters 
the  Badger  State  entirely. 

Now,  the  vein  becomes  the  property  of  the  Badger  State 
claim  both  on  its  apex  and  dip  from  the  point  where  the  vein 
enters  it.  From  that  point  it  ceases  to  be  the  Emily  vein. 
That  is  the  point  where  the  east  end-line  of  the  Emily  must  be 
drawn,  otherwise  there  is  no  virtue  or  force  in  the  cases.  The 
apex  belonging  to  the  Badger  State  claim  to  that  point,  the 
Emily  can  have  no  greater  length  on  the  dip  than  it  has  from 
that  point  to  its  west  end-line. 

This  court  in  its  decision  in  the  Copper  Trust  Case,  State 
ex  rd.  Anaconda  C.  M.  Co.  v.  District  Court,  25  Mont.  504,  65 
Pac.  1020,  held  that  no  right  could  be  acquired  through  a  prior 
right  and  also  that  the  length  of  apex  on  the  surface  governed* 
This  case  is  acknowledged  by  Mr.  Lindley  to  be  contrary  to  the 
Idaho  cases  and  to  the  decision  of  the  circuit  court  of  appeals. 
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(2  Lindley,  sec.  595,  p.  1423.)  It  supports  our  contention  as 
against  the  contention  of  the  respondent  and'  the  Viola  Case. 
The  question  is  settled  by  the  decision  in  this  state. 

The  rights  of  a  vein  passing  through  an  end-line  and  then 
through  a  side-line  are  thoroughly  well  determined.  (See  Fitz- 
geraU  v.  Clark,  17  Mont.  100,  52  Am.  St.  Rep.  665,  30  L.  R.  A. 
803,  52  Pac.  273 ;  Del  Monte  M.  &  M.  Co.  v.  Last  Chance  M.  & 
M.  Co.,  171  U.  S.  55,  43  L.  Ed.  72,  18  Sup.  Ct.  Rep.  895 ;  Tyler 
Mining  Co.  v.  Sweeney  Mining  Co.,  54  Fed.  284,  4  Q.  C.  A.  329 ; 
Consolidated  Wyoming  Cold  M.  Co.  v.  Champion  M.  Co.,  63 
Fed.  540;  Tyler  M.  Co.  v.  Last  Chance  M.  Co.,  71  Fed.  848.) 

Messrs.  L.  0.  Evans,  W.  B.  Bodgers,  D.  Oay  Stivers  and  D. 
M,  Kelly,  for  Respondent,  submitted  a  brief ;  Mr.  Evans  argued 
the  cause  orally. 

Apx)ellant's  contention  that  the  locator  and  developer  of  a 
vein,  which  in  its  depth  is  found  to  unite  with  another  vein 
belonging  to  an  older  location,  loses  his  extralateral  rights  be- 
yond the  extralateral  rights  of  the  older  claim  upon  therein, 
has  never  been  upheld  or  intimated  to  be  correct  by  any  court 
so  far  as  we  can  discover.  Such  a  case  as  that  of  the  Emily, 
where  the  Emily  vein  was  properly  subject  to  location  within 
that  claim,  there  being  the  apex  of  a  vein  or  veins  answering 
the  requirements  of  our  mining  law,  would  afford  a  much 
clearer  case  of  extralateral  rights,  subject  only  to  the  rights  of 
a  senior  location  upon  a  vein  joining  with  the  Emily  vein  in 
depth,  than  if  the  Emily  vein  were  a  broad  vein,  the  apex  of 
which  was  divided  with  the  Badger  State  claim,  by  the  common 
side-line,  as  in  that  caise,  under  the  law,  the  Badger  State  would 
take  the  entire  vein  upon  its  dip  between  its  end-lines,  leaving 
the  Emily  only  the  surface  of  the  portion  of  the  apex  lying 
within  its  lines ;  so  that  if,  under  our  mining  law,  the  locator  of 
a  junior  claim,  upon  a  divided  apex,  would  have  extralateral 
rights,  only  limited  by  the  rights  of  the  senior  location,  then  in 
principle  similar  extralateral  rights  must  be  granted  without 
question  to  the  locator  of  a  vein  independent  and  separate  from 
the  surface  to  a  point  where  it  unites  in  depth  with  the  vein 
of  the  older  location. 
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.  That  a  junior  claim  has  full  extralateral  rights  after  the 
rights  of  the  senior  claim  have  been  satisfied  in  the  case  of  a 
longitudinally  bisected  vein  has  been  determined  by  a  court 
of  eminent  authority  upon  our  mining  law.  {Empire  State- 
Idaho  M,  <&  D,  Co.  V.  Bunker  Hill  &  Sullivan  M.  &  C.  Co.,  114 
Fed.  417,  52  C.  C.  A.  219.)  Prior  to  the  decision  in  this  case, 
the  court  held  in  the  case  of  St,  Louis  Mining  <6  Milling  Co. 
V.  Montana  Mining  Co.,  104  Fed.  664,  56  L.  R.  A.  725,  44 
C.  C.  A.  120,  a  decision  which  was  subsequently  followed  by 
the  supreme  court  of  the  United  States  in  Lawson  v.  United 
States  Mindng  Co.,  207  U.  S.  1,  52  L.  Ed.  65,  28  Sup.  Ct.  Itep. 
15,  that  where  the  apex  of  a  vein  was  bisected  in  this  manner, 
by  a  side-line,  that  the  older  location,  as  against  the  junior, 
took  the  entire  vein  between  its  end-line  planes. 

Previous  to  the  decision  of  the  circuit  court  of  appeals  in  the 
St.  Louis  Ctase,  there  had  been  some  divergence  of  opinion  in 
the  courts  as  to  the  extralateral  rights  of  the  respective  claims 
under  such  circumstances.  Judge  Hallett  in  the  Hall-Equator 
Case  had  held  that  no  extralateral  rights  were  obtained  unless 
a  locator  included  within  his  location  the  entire  apex.  The 
court  of  appeals  of  Colorado  had  made  a  similar  holding.  The 
supreme  court  of  Utah,  in  the  case  referred  to  in  appellant's 
brief,  BuUion-Beck  etc.  Co.  v.  Eureka  Mining  etc.  Co.,  5  Utah, 
3,  11  Pac.  515,  had  held  to  the  contrary,  and  in  accordance  with 
the  decision  of  the  court  of  appeals  in  the  St.  Louis  Case. 

Every  point  advanced  by  appellant's  counsel  in  this  case  is 
answered  adversely  to  appellant  by  the  decision  in  the  San 
Carlos-Viola  Case  (114  Fed.  417,  52  C.  C.  A.  219),  and 
practically  every  contention  suggested  by  appellant  here 
was  advanced  by  Judge  Beatty,  in  his  decision  in  the  San 
Carlos  Case,  and  logically  met  and  overruled  by  the  court  of 
appeals.  Excepting  the  decision  of  the  lower  court  in  this 
case,  we  have  not  been  able  to  find  any  decision  holding  or  even 
intimating  that  this  decision  is  not  correct.  It  is  referred  to, 
apparently  with  approval,  in  Lindley  on  Mines,  third  edition, 
section  583,  and  is  followed  and  cited  by  the  circuit  court  of 
appeals  in  later  cases,  viz.:  Empire  State  Co.  v.  Bunker  Hill 
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Co.,  121  Fed.  973,  58  C.  C.  A.  311,  and  Last  Chance  Co.  v. 
Bunker  HiU  Co.,  131  Fed.  579,  66  C.  C.  A.  299,  in  both  of 
which  cases  a  review  was  denied  by  the  supreme  court  of  the 
United  States.  In  its  decision  in  the  Lawson  Case,  which  went 
merely  to  the  extent  of  holding,  as  did  the  court  of  appeals  in 
the  Si.  Louis  Case,  that  as  against  the  junior  location  the  senior 
location  took  the  entire  lode  within  the  planes  of  its  end-lines 
properly  located,  the  supreme  court  of  the  United  States  cites 
this  decision  in  the  San  Carlos-Viola  Case. 

The  decision  of  the  circuit  court  of  appeals  in  the  San  Carlos 
Case  was  considered  by  Judge  Marshall  in  the  circuit  court  of 
the  district  of  Utah  in  the  case  of  Wall  v.  United  States  Min. 
Co.,  decided  September  4,  1905,  where  the  controversy  justified 
the  application  of  a  similar  doctrine.  Judge  Marshall  plainly 
conceded  the  correctness  of  the  decision  of  the  circuit  court 
of  appeals  in  the  San  Carlos  Case.    Judge  Marshall  there  said : 

**  There  is  no  reason  to  doubt  the  correctness  of  this  latter 
decision." 

It  is  contended  in  counsel's  brief  that  the  court  in  the  case 
of  Bullion-Beck  etc.  Co.  v.  Eureka  Hill  etc.  Co.,  5  Utah,  3 ,  H 
Pac.  515,  held  that  the  older  location  took  the  entire  vein  and 
left  nothing  for  the  junior  location,  although  its  end-lines  were 
projected  at  different  angles  from  those  of  the  senior  claim. 
This  decision  of  the  Utah  court  shows  that  the  question  of  the 
rights  of  the  junior  claim  on  the  dip,  beyond  where  the  rights 
of  the  senior  claim  ceased,  was  not  involved  or  discussed  at  all. 
The  decision  was  simply  to  the  effect  that  as  against  the  junior 
daim,  the  senior  took  the  entire  vein. 

Counsel  claims  that  the  decision  of  the  lower  court  is  in  direct 
conflict  with  the  decision  of  this  court  in  the  case  of  State  ex  rel. 
Anaconda  Copper  Min.  Co.  v.  District  Court,  25  Mont.  504,  65 
Pac.  1020,  known  as  the  Copper  Trvst  Case.  There  is  no  simi- 
larity whatever  between  the  two  cases.  In  that  case  only  a 
small  triangular  piece  of  ground  ten  feet  in  width  at  its  base 
and  seventy-five  feet  long,  between  claims  which  had  long  been 
patented,  was  open  to  location.    The  extreme  extent  of  apex 
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claimed  for  this  fraction  was  less  than  seventy-five  feet,  and 
based  upon  a  location  upon  this  tract  and  another  small  tri- 
angular tract  remote  therefrom,  which  did  not  enter  into  the 
decision  to  any  substantial  extent,  the  locator  of  the  Copper 
Trust  claim  claimed  underground  rights  upon  the  vein,  which 
in  the  extreme  covered  in  length  a  portion  of  the  vein  at  depth 
for  about  1500  feet.  This  court  simply  held  that  underground 
rights  could  not  be  obtained  without  corresponding  surface  and 
apex  rights,  and  that  the  extent  of  the  apex  within  the  ground 
open  to  location  fixed  the  limit  of  length  granted  upon  the  vein 
upon  its  dip. 


MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  appeal  presents  for  review  an  order  of  the  district  court 
granting  an  injunction  pendente  lite.  The  plaintiff  is  the 
owner  of  the  Badger  State  and  Emily  claims,  and  the  defend- 
ant owns  the  Pilot  claim  to  the  north.  The  situation  of  these 
claims  and  the  question  propounded  for  solution  are  best  illus- 
trated by  the  subjoined  diagrams,  which  are  sufficiently  accu- 
rate for  all  purposes  of  this  appeal. 


Ft<s.^ 
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As  between  the  Badger  State  and  the  Emily,  the  former  is 
the  senior  location.  Each  of  these  daims  was  originally  located 
so  that  it  is  entitled,  prima  fade,  to  eztralateral  rights.  There 
is  some  controversy  as  to  whether  there  is  in  fact  one  broad  vein 
or  at  least  two  distinct  veins;  but  the  trial  court  found  gen- 
erally for  the  plaintiff,  and  for  the  purposes  of  this  appeal  we 
shall  assume,  without  deciding,  that  plaintiff's  theory  of  dis- 
tinct veins  is  correct. 

The  south  vein,  hereafter  referred  to  as  the  Badger  State  vein 
for  convenience  only,  passes  through  the  Emily  west  end-line 
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and  through  the  south  side-line  into  the  Badger  State  at  the 
point  B.  The  north  vein,  which  will  be  designated  the  Emily 
vein,  likewise  passes  through  the  Emily  west  end-line  and 
through  the  south  side-line  into  the  Badger  State  at  A  (Pig.  1). 
These  veins  dip  to  the  north  and  about  900  feet  below  the  sur- 
face unite  on  the  dip,  and  from  that  point  the  one  vein  so  far 
departs  from  a  perpendicular  on  its«descent  into  the  earth  that, 
in  the  neighborhood  of  the  1,800-foot  Badger  State  level,  it 
passes  beyond  the  Emily  north  side-line  and  into  territory  be- 
neath the  Pilot  surface.  The  trial  court  enjoined  the  defend- 
ant from  mining  upon  this  vein  beneath  the  Pilot  between  a 
plane  drawn  through  the  Emily  west  end-line  and  a  plane  drawn 
through  the  Badger  State  east  end-line  projected  north  in- 
definitely. By  eliminating  all, other  questions  which  we  deem 
inconsequential,  we  have  for  determination  the  single  inquiry: 
Was  the  order  justified  t 

The  plaintiff  does  not  attempt  to  defend  the  order  in  terms, 
but  insists  that  if  the  planes  as  drawn  were  employed  merely 
as  a  convenient  means  of  describing  the  territory  to  be  pro- 
tected, and  if  the  defendant  is  not  injured  thereby,  the  order 
should  be  affirmed,  even  though  there  cannot  be  any  justifica- 
tion, from  a  technical  point  of  view,  for  projecting  the  planes 
as  was  done  in  the  order,  and  of  the  correctness  of  this  there 
cannot  be  any  question. 

The  first  contention  of  plaintiff  is  that  the  Badger  State  is 
[1,  2]  entitled  to  extralateral  rights  on  the  Badger  State  vein 
under  the  Pilot  surface  between  a  plane  through  the  Badger 
State  east  end-line  projected  north  indefinitely,  and  a  plane 
parallel  thereto  drawn  through  point  B,  and  for  the  purposes 
of  this  appeal  defendant  concedes  this  contention. 

Plaintiff  insists,  further,  that  the  Emily  is  entitled  to  extra- 
lateral  rights  on  the  Emily  vein  beneath  the  Pilot  surface  be- 
tween a  plane  drawn  through  the  Emily  west  end-line  D,  E, 
projected  north  indefinitely,  and  a  plane  parallel  thereto  drawn 
through  A,  C  (Fig.  1).  The  defendant's  theory  is  that  the 
right  of  the  Emily  to  follow  the  vein  under  the  Pilot  surface  is 
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limited  between  a  plane  drawn  through  the  Emily  west  end- 
line  D,  E,  and  a  plane  parallel  thereto  drawn  through  B,  F 
(Pig.  2).  Figure  1  illustrates  the  plaintiff's  view,  figure  2  the 
theory  of  defendant,  and  figure  3  Ib  a  cross-section  showing  the 
union  of  the  two  veins,  and  the  dip  of  the  consolidated  vein. 
If  the  Emily  rights  be  established  in  harmony  with  plaintiff's 
contention,  then  the  defendant  is  not  injured  by  the  order  as 
made.  If,  on  the  other  hand,  defendant's  theory  is  correct, 
the  order  is  too  broad,  for  a  triangle  formed  by  lines  drawn 
through  B,  C,  F  (Fig.  2)  is  not  included  within  the  extralaterajl 
rights  of  either  of  plaintiff's  claims  and  should  be  exempted 
from  the  operation  of  the  injunction,  leaving  the  Pilot  free  to 
prosecute  its  mining  operations  within  so  much  of  the  triangle 
as  lies  within  its  surface  boundaries,  upon  the  theory  that  the 
ores  therein  belong  to  it  by  virtue  of  its  common-law  rights. 

It  is  claimed  for  the  contention  of  the  plaintiff  that  it  is 
warranted  by  the  express  language  of  section  3  of  the  Act  of 
May  10,  1872  (Chap.  152,  17  Stat.  91,  U.  S.  Rev.  Stats.,  sec. 
2322),  and  by  the  construction  given  that  statute  by  federal 
courts  in  cases  presenting  like  questions.  The  effect  of  the 
statute  invoked  is  that  discovery  upon  a  vein  which  cuts  at  least 
one  of  the  parallel  end-lines  of  a  claim  and  has  its  apex  within 
the  surface  lines  of  the  claim  extended  downward  vertically, 
gives  to  the  locator  exclusive  possession  of  the  surface  and  of 
all  veins,  lodes  and  ledges  therein  throughout  their  entire  depth, 
although  such  veins,  lodes  or  ledges  so  far  depart  from  a  per- 
pendicular in  their  course  downward  as  to  extend  outside  the 
vertical  side-lines  of  such  location. 

It  is  immaterial  to  this  discussion  whether  the  Badger  State 
vein,  as  we  have  denominated  the  south  vein,  is  the  discovery  or 
a  secondary  vein  in  the  Badger  State  claim,  or  whether  the 
Emily  discovery  was  upon  the  Emily  vein,  as  we  denominate 
the  north  vein.  Upon  the  assumption  that  the  Emily  claim  has 
within  its  surface  boundaries  600  feet  or  more  of  the  apex  of 
the  Emily  vein,  the  language  of  the  statute  above  is  invoked  to 
justify  the  Emily  in  claiming  extralateral  rights  along  that  vein 
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for  an  equal  nmnber  of  feet  beneath  the  Pilot  surface  below 
the  1,800-foot  level,  notwithstanding  the  union  of  the  Badger 
State  and  Emily  veins  above  the  point  where  the  Emily  north 
side-line  is  crossed  by  the  consolidated  vein.  If  the  provision 
of  section  2322  above  was  the  only  applicable  statute,  the  cor- 
rectness of  the  plaintiff's  position  would  afford  reasonable 
ground  for  debate;  but  the  history  of  our  mining  laws  and  the 
construction  which  we  deem  it  necessary  to  give  to  the  entire 
Act  of  May  10,  1872,  remove  the  question  presented  upon  this 
appeal  from  the  realm  of  doubt. 

The  common  law  would  give  to  each  of  these  claims  all  ore 
bodies  beneath  its  surface.  The  right  which  a  locator  has  to 
follow  his  vein  on  its  dip  beneath  the  surface  of  another  claim 
is  purely  of  statutory  origin.  The  statute  is  but  the  outgrowth 
of  mining  rules  and  regulations  in  force  in  California,  Nevada 
and  other  western  territory,  before  the  Congress  enacted  the 
first  statute  in  1866;  and  these  rules  and  regulations  were 
largely  the  result  of  the  application  to  existing  conditions  of 
the  Spanish  ordinances  in  force  in  Mexico,  with  possibly  some 
ideas  borrowed  from  the  customs  of  the  High  Peak  of  Derby- 
shire and  the  laws  of  Prussia.  They  were  enforced  ex  necessi- 
tate and  received  recognition  from  the  courts  and  the  Congress. 
As  applied  to  quartz  mining,  they  uniformly  awarded  to  the 
locator  a  claim  of  a  certain  number  of  feet  along  the  vein,  with 
the  right  to  follow  the  vein  on  its  dip  into  the  earth  ad  libitum. 
In  recognition  of  the  binding  force  of  these  regulations  and  as 
supplementary  thereto,  the  Congress  enacted  the  first  Mining 
Code  in  1866  (14  Stats,  at  Large,  p.  251).  Section  2  of  that 
Act  furnished  a  procedure  for  obtaining  patent,  and  declared 
that  when  issued  the  patent  should  convey  to  the  claim  owner 
**such  mine  together  with  the  right  to  follow  siLch  vein  or  lode 
with  its  dips,  angles  and  variations  to  any  depth,  although  it 
may  enter  the  land  adjoining,  which  land  adjoining  shall  be 
sold  subject  to  this  condition."  Section  4  repeats  this  language 
in  substance.  Nothing  whatever  is  to  be  found  in  the  Act  or 
in  the  local  rules  and  regulations,  so  far  as  our  investigation 
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goes,  as  to  the  relative  rights  of  each  of  two  locators  whose  vdns 
united  on  the  dip  beneath  the  earth's  surface.  When  such  a 
condition  arose,  it  was  necessary  to  make  an  equitable  division 
of  the  vein  at  and  below  the  point  of  union,  or  the  right  of  one 
claimant  had  to  yield  to  the  paramount  right  of  the  other.  The 
theory  of  a  division  of  the  vein  never  found  favor  with  the 
miners  or  with  the  courts,  but  the  maxim,  **  First  in  time  is 
strongest  in  right,"  was  applied  in  the  absence  of  express  statu- 
tory enactment  to  the  contrary.  When  the  Act  of  1872  above 
was  passed,  the  subject  was  placed  beyond  the  pale  of  contro- 
versy, by  crystallizing  the  maxim  into  statutory  law.  Section 
2336,  United  States  Bevised  Statutes,  provides:  ''And  where 
two  or  more  veins  unite,  the  oldest  or  prior  location  shall  take 
the  vein  below  the  point  of  union,  including  all  the  space  of 
intersection."  If  the  early  miner  was  led  to  believe  that  the 
right  to  follow  his  discovery  vein  on  the  dip  between  the  planes 
of  his  end-lines  was  absolute,  he  was  soon  disabused  of  his  illu- 
sion. If  his  vein  dipped  beneath  his  side-line  into  prior 
patented  agricultural  land,  he  discovered  that  his  right  was 
cut  off  and  that  the  common  law  interposed  to  stay  his  mining 
operations.  {Amador  Medean  Oold  Min.  Co.  v.  South  Spring 
Gold  Min.  Co.  (C.  C),  13  Sawy.  523,  36  Fed.  668.)  If  in  pur- 
suing his  vein  on  the  dip  he  came  into  contact  with  the  asserted 
right  of  a  prior  locator  on  the  same  vein,  the  maxim  ''First  in 
time  is  strongest  in  right"  took  from  him  that  which  he  assumed 
to  be  his  own  and  gave  it  to  the  older  location.*  {Tyler  Mvn. 
Co.  V.  Sweeney y  79  Fed.  277,  24  C.  C.  A.  578 ;  Tyler  Min.  Co. 
V.  Last  Chance  Min.  Co.  (C.  C),  71  Fed.  848.)  So,  likewise, 
if  on  the  dip  his  vein  united  with  the  vein  of  a  prior  locator, 
he  was  made  to  realize  most  forcibly  that  from  the  point  of 
union  his  rights  ceased.  Whatever  may  be  said  of  the  wisdom 
of  the  maxim  above  or  of  the  policy  of  section  2336,  the  regula- 
tion in  the  one  instance,  and  the  statute  in  the  other,  embody 
the  law  as  it  is  now  and  as  it  has  been  since  the  first  quartz 
claim  was  located  in  this  western  country,  and  impose  upon  the 
courts  the  duty  to  apply  the  rule,  regardless  of  consequences. 

ff3  MoAt.— 12 
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In  the  present  instance,  the  Badger  State  and  Emily  veins 
unite  above  the  point  where  Pilot  territory  is  encountered,  and 
many  feet  above  the  ore  bodies  in  dispute.  If  section  2336  has 
any  meaning  at  all,  it  is  that  from  the  point  of  union  and  down, 
the  Badger  State  claim  takes  the  entire  vein.  The  Emily  vein 
is  terminated  at  the  point  of  union  as  effectively  as  though  the 
mineralization  of  the  ground  at  that  point  ceased.  Below  the 
point  of  union  there  is  not  any  Emily  vein  whatever.  To  give 
to  the  statute  any  other  meaning  is  to  interpolate  something 
not  found  in  the  express  terms  or  implied  from  anything  sug- 
gested in  either  section  2336  or  in  the  context. 

The  doctrine  of  extralateral  rights  had  its  origin  in  the  theory 
that  it  is  the  vein  which  is  actually  located,  and  that  the  sur- 
face is  a  mere  incident,  necessary  for  the  convenient  develop- 
ment of  the  mine.  The  right  as  expressed  in  the  early  mining 
rules  and  regulations  and  in  the  Act  of  1866  was  the  right  to 
follow  the  vein  on  its  dip  to  any  depth;  and  we  assert  confi- 
dently that  though  the  language  employed  in  section  2322  above 
is  somewhat  different,  it  was  intended  to  convey  the  same  idea. 
If  in  this  conclusion  we  are  correct,  the  Emily  has  no  extra- 
lateral  rights  east  of  point  B,  because  it  has  no  vein  below  the 
point  of  union  which  it  can  follow  to  the  ore  in  dispute.  From 
1  to  2  (Fig.  3)  the  entire  vein  belongs  to  the  Badger  State  and 
is  a  part  and  parcel  of  that  claim.  The  Emily  *has  no  greater 
right  between  those  points  than  an  entire  stranger,  and  to  reach 
the  ore  bodies  in  dispute  at  2  (Fig.  3),  it  must  trespass  upon 
either  the  Badger  State  or  the  Pilot  claim.  To  say  that  it  has 
a  right  which  can  be  exercised  only  by  committing  a  wrong  is  a 
contradiction  of  terms. 

It  is  conceded  by  plaintiff,  as  it  must  be,  that  the  right  which 
it  has  by  virtue  of  its  ownership  of  the  Emily  claim  is  not  en- 
hanced by  its  common  ownership  with  the  Badger  State  claim, 
and  that  the  Emily's  rights  are  to  be  determined  as  though  the 
Badger  State  claim  was  owned  by  a  hostile  stranger. 

In  support  of  our  position  that  at  and  below  the  point  of 
onion,  the  Badger  State  owns  the  entire  vein,  we  need  appeal 
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only  to  the  plain  language  of  section  2336  above.  {Champion 
Min,  Co.  V.  Consolidated  Wyo,  O.  Min.  Co,,  75  Cal.  78,  16  Pac. 
513;  Litth  Josephine  Min,  Co.  v.  FuUerton,  58  Fed.  521,  7 
C.  C.  A.  340;  27  Cyc.  587.) 

By  some  of  the  courts  and  text- writers  it  is  said  that  to  entitle 
[3]  a  claimant  to  extralateral  rights  there  must  be  continuity 
of  vein  from  the  apex  to  the  ore  in  dispute;  by  others  that 
there  must  be  identity  of  vein.  It  is  of  little  moment  here  which 
of  these  statements  is  correct;  but  that  there  must  be  con- 
tinuity of  right  in  the  locator  who  seeks  to  follow  a  vein  from 
the  apex  within  his  daim  to  the  ore  beneath  the  surface  of  an- 
other claim  is  in  effect  the  holding  of  this  court,  and  its  correct- 
ness in  our  judgment  cannot  be  gainsaid. 

In  State  ex  rel.  Anaconda  C,  Min.  Co,  v.  District  Court,  25 
Mont.  501,  65  Pac.  1020,  there  was  presented  the  contention  of 
O'Connor  that  by  virtue  of  his  ownership  of  a  portion  of  the 
apex  of  a  vein  which  cut  the  parallel  end-lines  of  his  Copper 
Trust  claim,  he  should  be  entitled  to  the  ore  within  a  triangle 
under  the  surface  of  the  Rob  Roy,  notwithstanding  the  rights 
of  the  St.  Lawrence  and  Smoke  Stack  claims  intervened  and 
severed  the  vein  between  the  Copper  Trust  apex  and  the  ore  in 
dispute.  This  court  denied  the  claim  and  stated  the  rule  of 
continuity  of  right  in  a  single  sentence :  *  *  0  'Connor  has  no  part 
of  the  apex  of  the  vein  so  situated  with  reference  to  the  ore 
bodies  within  the  triangle  that  he  may  pursue  the  vein  from 
the  surface."  O'Connor  had  the  same  right — if  it  could  be 
called  a  right — ^to  follow  the  vein  from  its  apex  in  the  Copper 
Trust  through  the  Smoke  Stack  and  St.  Lawrence  claims  to  the 
ore  in  controversy,  as  the  Emily  has  to  follow  from  the  apex 
of  its  vein  down  the  consolidated  vein  to  the  ore  bodies  beneath 
the  Pilot  surface,  for  the  consolidated  vein  belongs  to  the  Badger 
State  and  is  as  much  a  part  of  that  claim  as  the  vein  beneath 
the  St.  Lawrence  in  the  Copper  Trust  Case  was  a  part  of  the 
[4]  St.  Lawrence  claim.  The  only  means  by  which  O'Connor 
could  reach  the  ore  he  claimed  beneath  the  surface  of  the  Rob 
Roy  was  by  trespassing  upon  the  intervening  claims,  and  the 
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only  acoefls  which  the  Emily  has  to  the  ore  in  controversy  here 
is  by  trespassing  upon  the  Badger  State  or  Pilot,  or  both  of 
them.  In  the  language  of  this  court  above,  it  has  no  part  of 
the  apex  of  the  Emily  vein  so  situated  with  reference  to  the 
ore  bodies  in  dispute  that  it  may  pursue  the  vein  from  the  sur- 
face. The  Badger  State  owns  all  the  vein  east  of  point  B  and 
below  the  union  of  the  two  veins,  and  presents  an  impassable 
barrier  to  the  extralateral  rights  claimed  by  the  Emily. 

These  views  do  not  accord  with  the  decisions  of  certain  courts 
to  which  our  attention  is  directed.  In  Roxanna  O.  Min.  dk  T. 
Co.  V.  Cone  (CO.),  100  Fed  168,  Judge  Hallett,  without  citing 
any  authority  to  support  his  view,  orally  expressed  the  opinion 
that  as  between  a  junior  locator  whose  vein  unites  on  the  dip 
with  the  vein  of  a  senior  locator,  and  the  complainant  whose 
claim  contains  no  part  of  the  apex  of  either  vein,  the  junior 
locator  has  extralateral  rights  on  the  consolidated  vein  beneath 
the  surface  of  complainant's  claim,  in  ground  not  reached  by 
the  extralateral  rights  of  the  senior  locator.  It  does  not  appear 
from  the  report  whether  any  consideration  was  given  by  court 
or  counsel  to  the  common-law  rights  of  the  complainant,  and  we 
must  content  ourselves  with  a  respectful  dissent  from  Judge 
Hallett 's  conclusion. 

Upon  parity  of  reasoning,  plaintiff's  theory  finds  further 
support  in  certain  decisions  by  the  circuit  court  of  appeals  for 
the  ninth  circuit,  in  cases  arising  in  the  Coeur  d'Alene  district 
of  Idaho.  In  Bunker  HUl  &  SvUivan  M.  &  C.  Co.  v.  Empire 
8tate-Id4iho  M.  &  D.  Co.,  109  Fed.  538,  48  C.  C.  A.  665,  in  what 
is  known  as  the  first  Stemwinder  Case,  the  court  defined  the 
extralateral  rights  to  which  the  Stemwinder  claim  would  have 
been  entitled  but  for  its  failure  to  adverse  the  application  of 
the  Last  Chance  claim  for  patent.  By  that  dictum  it  was  inti- 
mated that  the  Stemwinder  claim  might  assert  extralateral 
rights  upon  the  dip  of  the  vein  between  the  planes  of  its  parallel 
end-lines,  subject  only  to  the  superior  rights  of  the  Emma  and 
Last  Chance  claims,  even  though  it  had  the  apex  for  only  a 
portion  of  the  distance  between  its  end-lines.    The  court  con- 
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ceived  this  to  be  the  logical  deduction  to  be  drawn  from  the 
decision  in  Del  Monte  M.  dk  M.  Co,  v.  Last  Chance  M.  &  M. 
Co.,  171  U.  S.  55,  43  L.  Ed.  72,  18  Sup.  Ct.  Rep.  895. 

In  Bunker  HQl  &  SulKvan  M.  &  C.  Co.  v.  Empire  StateJdaho 
M.  ds  D.  Co.  (C.  C),  134  Fed.  268— the  second  ./S^emtcinder 
Case  arising  out  of  conflicting  interests  asserted  by  the  Stem- 
winder  claim  on  the  one  hand,  and  the  Viola  and  San  Carlos 
claims  on  the  other — Judge  Beatty,  in  granting  an  injunction 
pendente  lite,  in  effect  awarded  eztralateral  rights  to  the  Stem- 
winder  between  planes  drawn  through  its  parallel  end-lines 
projecting  westwardly  indefinitely,  notwithstanding  its  limited 
amount  of  apex  and  the  fact  that  the  vein  between  the  apex 
and  the  ore  bodies  in  dispute  belonged  to  the  Emma  and  Last 
Chance  claims.  Judge  Beatty  apparently  felt  bound  by  the 
dktwn  in  the  first  Stemwinder  Case,  but  expressed  his  opinion 
that  the  conclusion  was  not  warranted  by  anything  found  in 
the  Del  Monte  decision. 

In  Empire  State-Idaho  M.  dk  D.  Co.  v.  Bunker  Hill  <&  Stdli- 
van  M.  &  C.  Co.,  114  Fed.  417,  52  C.  C.  A.  219,  there  was  in- 
Yolyed  the  question  of  the  extralateral  rights  of  the  Viola  and 
San  Carlos,  adjoining  claims  having  a  common  side-line  which 
split  the  broad  vein  upon  which  each  claim  was  located.  The 
Viola  was  prior  to  the  San  Carlos  and  both  were  prior  to  the 
King  location.  The  court  held  that  as  between  the  Viola  and 
San  Carlos,  the  former  took  the  entire  vein  on  its  dip  between 
the  planes  of  its  parallel  end-lines  extended  indefinitely  in  their 
own  direction,  but  that  as  between  the  San  Carlos  and  the  King, 
the  former  had  extralateral  rights  on  the  vein  between  planes 
drawn  through  its  parallel  end-lines  projected  in  their  own 
direction,  subject  only  to  the  superior  rights  of  the  Viola  claim. 

In  WaU  V.  United  States  Min.  Co.,  232  Fed.  613,  Judge  Mar- 
shall, sitting  in  the  circuit  court  for  the  district  of  Utah,  ex- 
pressed himself  satisfied  with  the  conclusion  reached  in  the 
Viola  Case. 

In  Empire  State-Idaho  M.  dk  D.  Co.  v.  Bunker  HUl  dk  Sulli- 
van M.  di  C.  Co.,  121  Fed.  973,  58  C.  G.  A.  311,  the  court  ap- 
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proved  Judge  Beatty  's  order  granting  an  injunction  in  the  case 
referred  to  above.  In  the  course  of  the  opinion,  reference  was 
made  to  the  decision  in  the  Viola  Case,  and  the  court  said: 
"The  Viola  extralateral  right  did  not  wholly  intervene  at  any 
point  to  cut  .off  the  ore  body  to  which  the  San  Carlos  had  the 
extralateral  right ;  in  other  words,  there  was  in  that  claim  upon 
the  outcrop  of  the  ledge  in  the  surface  location  a  point  from 
which  the  owners  of  the  San  Carlos  could,  without  interruption 
and  continuously,  proceed  on  the  ledge  on  its  downward  course 
to  the  full  extent  of  the  extralateral  right  awarded  by  the 
court."  The  court  then  disposed  of  the  case  in  hand  upon  what 
it  deemed  an  analogy  found  in  the  federal  statute,  and  held 
that,  though  the  vein  upon  which  the  Stemwinder  claim  asserted 
extralateral  rights  was  completely  severed  between  the  apex 
and  the  ore  in  dispute  by  the  prior  rights  of  the  Emma  and 
Last  Chance  claims,  still  the  Stemwinder  had  extralateral  rights 
on  the  vein  beyond  the  plane  where  the  Emma  and  Last  Chance 
rights  ceased,  and  in  support  of  this  view  observed:  "If  the 
vein  upon  which  the  Stemwinder  is  located  were  in  fact  a  sepa- 
rate vein  from  that  on  which  the  Last  Chance  is  located,  but 
passed  through  the  latter  in  the  same  direction  in  which  extra- 
lateral  rights  are  claimed  in  the  present  suit,  there  could  be  no 
doubt  of  the  right  of  the  owner  of  the  Stemwinder  to  pursue 
the  vein  beyond  the  point  of  intersection,  and  to  maintain  a 
right  of  way  through  the  vein  of  the  Last  Chance  at  the  point  of 
intersection.  We  see  no  reason  why  that  right,  which  is  so 
recognized  by  the  statute,  and  which  would  probably  be  recog- 
nized in  the  absence  of  a  statute,  shall  be  denied  when  the  point 
of  intersection  of  extralateral  rights  is  not  upon  separate  veins, 
but  upon  the  same  vein."  When  the  case  was  reached  upon  its 
merits,  these  views  were  reasserted.  (131  Fed.  591,  66  C.  C.  A. 
9P  )  An  appeal  to  the  supreme  court  of  the  United  States  was 
dismissed  (200  U.  S.  613,  50  L.  Ed.  620,  26  Sup.  Ct.  Rep.  754), 
and  a  petition  for  certiorari  was  denied  (200  U,  S.  617,  50 
L.  Ed.  622,  26  Sup.  Ct.  Rep.  754). 
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We  agree  with  Judge  Beatty  that  there  is  not  anything  to  be 
found  in  the  Del  Monte  decision  to  justify  the  dictum  found  in 
the  first  Stemiuinder  Case,  which  is  contrary  to  the  holding  of 
this  court  in  Fitzgerald  v.  (Jlark,  17  Mont.  100,  52  Am.  St.  Rep. 
665,  30  L.  B.  A.  803,  42  Pac.  273,  to  the  effect  that  a  locator 
can  have  but  the  same  number  of  feet  along  the  vein  beneath 
the  surface  as  he  has  at  the  apex.  To  the  same  effect  is  Tyler 
Min.  Co,  V.  Last  Chance  Min,  Co,,  above.  While  we  do  not 
assent  to  the  reasoning  advanced  in  the  Viola  decision,  the  con- 
clusion that,  as  between  the  San  Carlos  and  the  King,  the 
former  owned  the  particular  ore  body  in  dispute,  may  be  war- 
ranted by  the  fact,  as  suggested  by  the  court  above,  that  the 
San  Carlos  owned  a  part  of  the  apex  of  the  vein,  which  was  not 
severed  from  the  ore  in  dispute  by  the  superior  right  of  the 
Viola.  We  are  unable  to  agree  with  either  the  conclusion  or 
the  reasoning  of  the  circuit  court  of  appeals  in  the  second  Stem- 
winder  Case,  The  Stemwinder  could  reach  the  ore  in  dispute 
only  by  trespassing  upon  the  Last  Chance  claim,  and  we  decline 
to  sanction  the  doctrine  that  a  right  may  be  exercised  by  the 
commission  of  a  wrong.  The  ground  of  the  learned  court's 
opinion  is  altogether  untenable.  There  is  not  any  semblance  of 
a  parallel  between  the  right  which  a  locator  has  to  a  right  of 
way  through  the  point  of  intersection  of  crossed  veins,  and  the 
wrong  which  the  Stemwinder  claim  was  forced  to  commit  to 
reach  the  ore  involved  in  that  controversy.  In  the  absence  of 
statute,  the  junior  locator  could  not  reach  the  ore  beyond  the 
point  where  his  vein  crossed  the  vein  of  the  senior  locator,  with- 
out committing  a  trespass;  but  by  virtue  of  the  express  lan- 
guage of  section  2336,  and  not  otherwise,  his  act  which  would 
be  wrongful  is  given  the  sanction  of  law.  That  section  pro- 
vides: **  Where  two  or  more  veins  intersect  or  cross  each  other, 
priority  of  title  shall  govern,  and  such  prior  location  shall  be 
entitled  to  all  ore  or  mineral  contained  within  the  space  of  inter- 
section ;  but  the  subsequent  location  shall  have  the  right  of  way 
through  the  space  of  intersection  for  the  purposes  of  the  con- 
venient working  of  the  mine."  In  other  words,  the  govern- 
ment has  carved  out  of  the  estate  of  the  senior  locator  an  ease- 
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ment  or  right  of  way  through  the  point  of  intersection  of  crossed 
yeina,  in  favor  of  the  junior  locator;  but  the  government  did 
not  make  any  such  reservation  through  the  Last  Chance  claim, 
and  with  all  due  respect  to  the  circuit  court  of  appeals,  we  assert 
that  it  had  no  authority  to  make  the  reservation  for  the  gov- 
ernment. The  decision  can  find  support  only  in  what  appears 
to  us  to  be  purely  judicial  legislation. 

It  cannot  be  said  that  the  refusal  of  the  United  States  su- 
preme court  to  entertain  the  appeal  or  its  dismissal  of  the  peti- 
tion for  certiorari  is  tantamount  to  an  affirmance  of  the  judg- 
ment rendered;  for  in  Lawson  v.  United  States  Min.  Co.,  207 
U.  S.  1,  52  L.  Ed.  66,  28  Sup.  Ct.  Rep.  15,  the  court  held 
directly  contrary  to  the  decision  in  the  first  Stemwinder  Case 
upon  the  question  of  the  extent  of  the  estoppel  created  by  the 
failure  of  the  Stemwinder  to  adverse  the  application  of  the 
Last  Chance  for  patent,  though  it  had  previously  refused  the 
Stemwinder 's  petition  for  certiorari  to  have  that  question 
reviewed. 

So  far  as  they  are  involved  in  this  appeal,  the  rights  of  the 
Emily  attach  where  those  of  the  Badger  State  cease,  and  by  vir- 
tue of  its  ownership  of  the  apex  from  its  west  end-line  to  point 
B,  it  is  entitled  to  extralateral  rights  beneath  the  surface  of  the 
Pilot  between  a  plane  projected  through  its  west  end-line  to  the 
north  indefinitely,  and  a  plane  parallel  thereto  drawn  through 
the  points  B,  F  (Fig.  2).  (Fitzgerald  v.  Clark,  above,  affirmed 
in  171  U.  S.  92,  43  L.  Ed.  87,  18  Sup.  Ct.  Rep.  941.) 

The  triangle  formed  at  B,  C,  F  (Fig.  2)  is  not  included 
within  the  rights  of  either  of  plaintiff's  claims,  and  the  ore 
within  so  much  of  that  triangle  as  lies  beneath  the  surface 
boundaries  of  the  Pilot  belongs  to  that  claim  by  virtue  of  its 
common-law  rights.  (Parrot  S.  &  C.  Co.  v.  Heinze,  25  Mont. 
139,  87  Am.  St.  Rep.  386,  53  L.  R.  A.  491,  64  Pac.  326.) 

The  cause  is  remanded  to  the  district  court  with  direction  to 
modify  the  injunction  order  to  conform  to  the  views  herein 
expressed. 

Bemanded,  ivith  directions. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
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On  Behearxng. 

(Submitted  January  5,  1916.    Decided  March  20,  1916.) 

MB.  CHIEF  JUSTICE  BBANTLY  ddivered  the  opinion  of 
the  court. 

A  rehearing  was  granted  in  this  case  for  two  reasons,  viz.: 
(1)  That  the  court  was  willing  to  hear  further  argument  upon 
the  question  whether  the  right  of  the  plaintiff  to  the  extra- 
lateral  portion  of  the  Emily  or  Badger  vein  should  be  bounded 
to  the  east  by  the  plane  of  the  line  A,  C,  or  the  plane  of  the  line 
B,  F  (Fig.  4),  as  was  held  in  the  original  opinion;  and  (2) 
that  we  were  in  doubt  as  to  whether,  assuming  as  correct  the 
conclusion  that  the  order  of  the  district  court  was  too  broad,  we 
did' not  too  narrowly  limit  plaintiff's  right  upon  the  north 
vein  to  the  east. 


f 


I 


PIUOT 


Fig.  if. 


As  regards  the  first  question,  we  have  concluded  to  adhere  to 
the  rule  adopted  and  made  the  basis  of  the  decision  in  State 
ex  rd.  Anaconda  C.  M.  Co.  v.  District  Court,  25  Mont.  504,  65 
Pac.  1020,  as  more  clearly  within  the  purview  and  meaning  of 
the  federal  statute  than  that  adopted  in  the  Stemwinder  and 


186    Anaoonda  C.  Min.  Co.  v.  Pilot  Butte  Min.  Co.  [Mar.  T.  16 

other  cases  based  upon  the  same  line  of  reasoning,  cited  and 
examined  in  the  former  opinion.  We  shall  not  enter  again  upon 
a  discussion  of  this  branch  of  the  case. 

The  evidence  discloses  that  the  Emily  discovery  was  made  on 
[6]  that  portion  of  the  vein  referred  to  in  the  former  opinion 
as  the  Badger  vein  to  the  west  of  the  line  B,  C.  There  is  also 
evidence  tending  to  show  that  the  branch  to  the  north  is  a 
separate  vein,  until,  upon  its  descent  to  near  the  900-foot  level 
of  the  Badger,  it  unites  with  the  Badger  vein.  On  this  point  the 
evidence  is  in  conflict.  Inasmuch  as  the  trial  court  found  all 
the  issues  for  the  plaintiff,  we  are  justified  in  assuming  that  it 
found  this  issue  in  its  favor  also.  Adopting  this  assumption  for 
the  purpose  of  this  appeal,  we  have  in  the  Emily  a  secondary 
vein,  the  apex  of  which  is  several  hundred  feet  longer  in  extent 
than  that  of  the  discovery  or  original  vein,  and  the  question 
arises  whether  the  extralateral  rights  of  the  plaintiff  on  this 
vein  are  properly  limited  toward  the  east  by  the  plane  of  the 
line  B,  F,  or  should  be  limited  by  the  plane  of  the  line  drawn 
parallel  with  B,  F,  from  the  point  K,  at  which  the  line  of  the 
union  of  the  two  branches  on  the  dip  (indicated  by  the  irregular 
line  extending  east  from  this  point)  crosses  the  line  B,  C,  on  the 
900-foot  level. 

The  significance  of  the  condition  presented  by  the  facts  thus 
assumed  was  not  pressed  upon  our  attention  at  the  former  hear- 
ing and  was  not  considered.  Under  section  2322,  United  States 
Revised  Statutes,  the  locator  is  granted  the  right  to  all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  within  the  vertical  planes  of  his  surface  lines,  with 
the  right  to  follow  them  on  their  dip  to  their  utmost  depths, 
even  though  they  depart  beyond  the  vertical  planes  of  the  side- 
lines, provided  the  end-lines  are  parallel  as  required  by  section 
2320.  Thus  all  veins  are  made  of  equal  dignity,  and  extra- 
lateral  rights  upon  secondary  veins,  if  they  are  so  situated  with 
reference  to  the  parallel  end-lines  that  extralateral  rights  attach 
at  all,  are  to  be  measured  by  the  same  rule  as  are  the  rights 
upon  the  discovery  or  original  vein.    The  length  of  the  apex 


52  Mont.]  Anaconda  C.  Min.  Co.  v.  Pilot  Butte  Min.  Co.    187 

intercepted  by  the  planes  of  the  end-lines  will  be  the  extreme 
limit  of  the  rights  upon  the  original  vein.  So  must  the  rights 
on  the  secondary  vein  be  limited,  whether  the  segment  of  it 
intercepted  in  like  manner  be  longer  or  shorter  than  the  seg- 
ment of  the  original  vein.  This  was  assumed  in  Del  Monte  Min. 
&  M.  Co,  V.  Last  Chance  M.  &  M.  Co.,  171  U.  S.  55,  43  L.  Ed. 
72,  18  Sup.  Ct.  Bep.  895,  to  be  the  meaning  of  the  statute,  and 
all  the  courts,  so  far  as  they  have  considered  it,  have  so  inter- 
preted it  in  adjusting  conflicting  rights  in  particular  cases.  In 
Iron  saver  Min.  Co.  v.  Elgin  Min.  Co.,  118  U.  S.  196,  207,  30 
L.  Ed.  98,  6. Sup.  Ct.  Rep.  1177,  1183,  it  was  said:  **It  often 
happens  that  the  top  or  apex  of  more  than  one  vein  lies  within 
such  surface  lines,  and  the  veins  may  have  different  courses 
or  dips,  yet  his  [the  owner's]  right  to  follow  them  outside  of 
the  side-lines  of  the  location  must  be  bounded  by  planes  drawn 
vertically  through  the  same  end-lines.  The  planes  of  the  end- 
lines  cannot  be  drawn  at  a  right  angle  to  the  courses  of  all  the 
veins  if  they  are  not  identical."  As  was  pointed  out  by  Mr. 
Justice  De  W'tt  in  King  v.  Amy  &  Silversmith  Con.  Min.  Co., 
9  Mont.  543,  24  Pac.  200,  the  planes  of  the  end-lines  fix  the 
direction  of  the  extralateral  rights  from  the  point  at  which  the 
vein  is  cut  off  along  the  strike  because  of  its  departure  through 
a  side-line  or  for  any  other  cause.  The  fact  that  the  planes 
bounding  the  rights  along  the  original  vein  may  under  this 
rule  be  fixed  in  different  places  from  those  bounding  the  rights 
on  the  secondary  vein,  does  not  enlarge  or  lessen  the  rights 
which  attach  to  the  latter.  The  courts  which  have  had  occasion 
to  consider  the  subject  have,  either  in  effect  or  by  direct  ex- 
pression, adopted  this  view.  {Walrath  v.  Champion  Min.  Co., 
171  U.  S.  293,  43  L.  Ed.  170,  18  Sup:  Ct.  Rep.  909;  Consoli- 
dated Wyo.  O.  Min.  Co.  v.  Champion  Mi7i.  Co.,  (C.  C),  63  Fed. 
540;  Walrath  v.  Champion  Min.  Co.  (C.  C),  63  Fed.  552;  Ajax 
G.  Min.  Co.  V.  HUhey,  31  Colo.  131,  102  Am.  St.  Rep.  23,  62 
L.  E.  A.  555,  72  Pac.  447 ;  Montana  Mi7i.  Co.  v.  St.  Louis  M.  & 
M.  Co.,  102  Fed.  430,  42  C.  C.  A.  415 ;  Id.,  104  Fed.  664,  44 
C.  C.  A.  120,  56  L.  B.  A.  725;  Id.,  183  Fed.  51,  105  C.  C.  A. 
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343 ;  Work  Min.  &  M.  Co.  v.  Doctor  Jack  Pot  Min.  Co.,  194  Fed. 
620,  114  C.  C.  A.  392 ;  see,  also,  Lindley  on  Mines,  sees.  593,  594, 
with  accompanying  diagrams.)  In  Ajax  O.  Min*  Co.  v.  HUkey, 
supra,  the  court  states  its  conclusion  as  follows:  ''Our  con- 
clusion is  that  for  all  veins,  both  discovery  and  secondary,  of  a 
patented  claim,  the  owner  has  extralateral  rights,  at  least  for 
60  much  thereof  as  apex  within  the  surface  lines;  that  such 
rights  as  to  secondary  veins  are  not  confined  to  such  veins  as 
apex  within  the  same  segment  of  the  claim  in  which  the  apex 
of  the  discovery  vein  exists ;  and  while  the  end-lines  of  the  loca- 
tion, as  fixed  and  described  in  the  patent,  are  the  end-lines  of 
all  veins  apexing  within  the  surface  boundaries,  and  may  con- 
stitute the  bounding  planes  for  such  extralateral  rights,  and  in 
no  case  can  the  locator  pursue  the  vein  on  its  dip  outside  the 
surface  lines  beyond  such  planes  continued  in  their  own  direc- 
tion until  they  intersect  such  veins,  yet  these  bounding  planes, 
which  in  all  cases  must  be  drawn  parallel  to  the  end-lines,  need 
not  be  coincident."  This  seems  to  be  the  obvious  result  of  the 
rule  that  the  extralateral  rights  are  to  be  measured  by  the  length 
of  the  apex  found  within  the  boundaries  of  the  claim.  Of 
course,  below  the  point  of  union  the  Badger  takes  the  vein,  but 
no  farther  west  than  the  line  B,  C;  and  since  there  is  within 
the  Emily  claim  a  portion  of  the  apex  of  the  united  vein  which 
ia  not  taken  by  the  Badger,  the  portion  of  the  united  vein  at- 
taching to  this  apex  must  of  necessity  belong  to  the  Emily. 
If  the  Badger  were  not  the  senior  location,  the  rights  of  the 
Emily  would  be  limited  to  the  east  by  the  line  A,  C.  Now,  ap- 
plying the  formula  suggested  by  Mr.  Lindley  (Lindley  on 
Mines,  sec.  594,  p.  1394),  and  subtracting  the  rights  of  the 
Badger,  the  rights  of  the  Emily  on  the  south  vein  are  obviously 
to  be  limited  to  the  east  by  the  line  B,  F,  and  on  the  north  vein 
by  the  line  J,  L.  The  accident  of  the  union  of  the  two  branches 
becomes  of  significance  only  when  the  right  to  the  united  vein 
is  the  subject  of  inquiry.  This  inquiry  is  to  be  determined  by 
an  ascertainment  of  the  fact  of  priority  of  location.  (U.  S. 
Bev.  Stats.  2336.)     This  question  aside,  the  locator  who  has 
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any  part  of  what  may  be  regarded  as  the  apex  of  the  united 
vein  must  of  necessity  be  deemed  the  owner  of  the  extralateral 
rights  on  the  portion  not  taken  by  the  senior  locator,  because 
there  is  no  other  person  who  can  make  legal  claim  to  it. 

The  cause  is  remanded  to  the  district  court,  with  directions 
to  modify  the  injunction  order  to  conform  to  the  views  herein 
expressed. 

lis.  Justice  Sanneb  and  Mr.  Justice  Holloway  concur. 


In  Rb  GOMEZ. 

(No.  3,S25.) 
(Submitted  March  13,  1916.    Decided  Mareli  20,  1916.) 

[156  Pac.  1078.] 

Criminal  Law — Habeas  Corpus — Office  of  Writ. 

Habeas  Corpiu — ^Writ  Does  not  Lie,  When. 

1.  Where  the  jury  found  the  defendant  guilty  of  assault  in  the  first 
degree,  and,  in  an  endeavor  to  exercise  the  discretion  vested  in  them 
by  the  Indeterminate  Sentence  Law  (Laws  1915,  p.  21),  fixed  his  pun- 
ishment "at  not  less  than  years  nor  more  than  ten  years"  in  the 

state  prison,  and  the  judge  in  pronouncing  sentence  assessed  the  pun- 
ishment at  not  less  than  ten  nor  more  tlmn  twenty  years,  instead  of 
requiring  the  jury  to  again  retire  and  supply  the  omission  in  their  yer- 
ddct,  the  writ  of  habeas  corpus  did  not  lie. 

Same— -Office  of  Writ. 

2.  The  office  of  the  writ  of  habeas  corpus  is  not  that  of  an  appeal  or 
writ  of  error  to  review  irregularities  in  the  verdict  or  judgment. 

[As  to  scope  of  review  on  habeas  ocrptu,  see  note  in  87  Am.  St.  Bep. 
171.] 

In  the  Matter  of  the  application  of  Andrew  Qomez  for  writ 
of  habeas  corpus.  Application  dismissed  and  complainant  re- 
manded. 

Mr.  Q.  Stanley  Walters  and  Mr.  J.  B.  Herford,  for  Complain- 
ant 

Mr.  J.  B,  Poindexter,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  the  State. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Habeas  corpus.  The  complainant  is  confined  in  the  state 
prison  under  a  judgment  of  conviction  for  assault  in  the  first 
[1]  degree.  At  the  trial  the  jury  returned  the  following  ver- 
dict: **We,  the  jury  in  the  above-entitled  court  and  cause,  find 
the  defendant  Andrew  Gomez  guilty  of  the  crime  of  assault 
in  the  first  degree  as  charged  in  the  information  herein,  and  fix 

his  punishment  at  not  less  than  years  nor  more  than  ten 

years  in  the  state  prison.'' 

Instead  of  requiring  the  jury  to  amend  the  verdict  to  make 
it  conform  to  the  requirements  of  the  Indeterminate  Sentence 
Law  (Laws  1915,  p.  21),  the  court  accepted  it,  and  permitted 
it  to  be  filed  with  the  clerk.  Thereafter  in  pronouncing  sen- 
tence, it  disregarded  the  attempt  of  the  jury  to  assess  the  pun- 
ishment and  sentenced  complainant  to  a  term  of  not  less  than 
ten  nor  more  than  twenty  years  in  the  state  prison,  the  latter 
being  the  maximum  fixed  by  the  statute  for  this  crime.  (Laws 
1911,  p.  9.)  The  complainant  insists  that  the  judgment  is  void, 
in  that  the  verdict  is  insufiicient  to  support  it,  and  hence  he 
is  entitled  to  his  release. 

There  can  be  no  question  that  the  jury  intended  to  exercise  the 
discretion  vested  in  them  by  the  statute.  (Rev.  Codes,  sec. 
9329.)  This  is  evidenced  by  the  fact  that  they  fixed  a  maximum 
of  punishment.  Since  they  were  vested  with  this  discretion 
and  it  was  apparent  that  they  failed  to  exercise  it  properly  by 
fixing  the  minimum  as  well  as  the  maximum,  it  was  the  duty 
of  the  court  to  send  them  out  again  under  proper  instructions 
to  supply  the  omission.  (Rev.  Codes,  sec.  9323.)  Complainant 
had  the  right  to  demand  that  this  course  be  pursued,  and  by 
timely  objection  to  the  reception  of  the  verdict  and  reservation 
of  his  exception  to  put  himself  in  a  position  to  assail  the  in- 
tegrity of  the  judgment  on  appeal.  But  it  does  not  therefore 
follow  that  the  judgment  is  wholly  void.  Let  it  be  conceded 
that  the  court  committed  prejudicial  error.  Such  error  did  not 
divest  it  of  jurisdiction  to  assess  the  punishment  and  pronounce 
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judgment  in  pursuance  of  the  statute.  (Rev.  Codes,  sec.  9330.) 
This  section,  we  apprehend,  was  intended  to  include  cases  such 
as  this,  in  which  the  jury  have  inadvertently  failed  to  exercise 
their  discretion  correctly,  as  well  as  those  in  which  they  have 
intentionally  left  the  ofSce  of  assessing  the  punishment  to  the 
discretion  of  the  court.  Such'  in  effect,  was  the  decision  in 
In  re  Lewis,  51  Mont.  539,  154  Pac.  713.  The  terms  employed 
in  the  statute  do  not  permit  any  other  conclusion.  The  verdict 
being  sufficient  as  a  finding  of  his  guilt,  the  complainant  cannot 
in  this  proceeding  question  the  validity  of  the  judgment  pro- 
[2]  nounced  upon  it.  The  oflBlce  of  the  writ  of  habeas  corpus 
is  not  that  of  an  appeal  or  writ  of  error.  Its  only  office  is  to 
present  the  inquiry  whether  the  court  a  quo  had  jurisdiction 
of  the  subject  matter  and  the  defendant,  and  rendered  such  a 
judgment  as  the  law  authorizes  in  the  particular  case.  When  it 
appears  that  this  was  the  condition,  the  writ  will  be  discharged. 
{In  re  Thompson,  9  Mont.  381,  23  Pac.  933;  In  re  Boyle, 
26  Mont.  365,  68  Pac.  409,  471;  21  Cyc.  297.)  If  a  trial  court 
must  in  every  case  require  the  jury  to  return  a  verdict  techni- 
cally correct  in  every  particular,  at  the  peril  of  having  the 
validity  of  the  judgment  rendered  thereon  successfully  as- 
sailed on  application  for  habeas  corpus,  section  9330  can  never 
have  any  potency.  What  moved  the  court  to  pursue  the  course 
it  did  in  assessing  the  punishment  we  do  not  know,  nor  may 
we  on  this  application  inquire.  That  it  had  power  to  pronounce 
sentence  as  it  did,  we  have  no  doubt. 

Th^  application  is  therefore  dismissed,  and  the  complainant 
is  remanded  to  the  custody  of  the  warden  of  the  state  prison. 

Dismissed, 

Mb.  Justice  Sankeb  and  Mb.  Justice  Holloway  concur. 
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In  Bb  WILLIAMS'  ESTATE.    WILLIAMS,  Respondent^  v. 

DAVIS  BT  AL.,  Appellants. 

(No.  8,690.) 
(Submitted  Mareh  23,  1916.    Decided  April  30,  1916.) 

[156  PlM.  1087.] 

Wills — Probate  Proceedings  —  Contest  —  Testamentary  Incapor 
city — Undtie  Influence — Want  qf  Publication  —  Evidence — 
Weaifh  of  Beneficiary — Findings — Inconsistency — Witnesses 
— Impeachment — Rebuttal — Trial — Beading  Court  Opinion — 
Discretion. 

m 

Willtf— Ptobate  Proceeding! — Trial. 

1.  Where  in  a  will  contest  the  district  conrt  reserred  its  d^eision  upon 
proponents'  offer  of  it  for  probate  and  then  after  a  jury  trial,  rendered 
judgment  rejecting  it,  complaint  that  the  offer  was  never  passed  upon 
was  without  merit. 

Same — Contest — Wealth  of  Beneficiary — Evidence^Admissibility. 

2.  Evidence  of  the  great  wealth  of  the  principal  beneficiary  under  a 
win  attacked  for  incapacity  of  the  testatrix  and  undue  influence,  was 
admissible  as  tending  to  show  an  unnatural  disposition  of  her  property, 
it  appearing  that  by  it  she  practically  disinherited  her  grandchild,  who 
was  her  only  near  blood  relation  and  for  whom  she  had  always  mani- 
fested the  greatest  affection. 

Same — Trial — Beading  Court  Opinion — Discretion. 

8.  Failure  to  excuse  the  jury  while  counsel,  durin|^  the  examination  of 
a  witness  and  over  objection,  read  from  the  opinion  of  another  court 
in  another  case,  was  not  reversible  error,  in  the  absence  of  a  showing 
of  abuse  of  its  discretion. 

Same — ^Witnesses — Impeachment — ^BebuttaL 

4.  Where  the  character  of  a  witness  whose  deposition  had  been  intro- 
duced was  attacked  by  a  deposition  showing  that  at  the  time  of  the 
trial  he  was  confined  m  a  penitentiary,  evidence  of  his  previous  good 
character  was  admissible  in  rebuttal. 

Same — Finding — Liconsistency. 

6.  A  fin£ng  of  want  of  testamentary  capacity  is  not  so  far  incon- 
sistent with  one  of  undue  influence  that  both  may  not  stand. 

[As  to  tests  of  undue  influence,  see  note  in  31  Am.  St.  Bep.  670.] 

Same — .^rpeal  and  E?rror — Burde»  of  Appellant. 

6.  Wnere  the  probate  of  a  will  was  attacked  on  the  grounds  of  want 
of  publication,  incapacity  of  the  testatrix  and  undue  influence,  and  a 
decree  rendered  based  on  findings  sustaining  all  such  grounds,  appel- 
lants had  the  burden  of  showing  that  all  the  finding  were  erroneous, 
sinee  the  eorreetness  of  any  one  of  them  was  sufficient  to  sustain  the 
decree. 


As  to  effect  of  unnatural  disposition  of  property  on  the  question  of  undue 
influence,  se«  notes  in  22  I^  &  A.  (pL  ■.)  1024;  6  Ii.  S.  A.  (n.  a)  201L 
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Appeal  from  District  Court,  Silver  Bow  County,  Second  J«- 
dictol  District;  B.  Lee  Word,  a  Judge  of  the  First  Judicial 
District,  presiding. 

In  thb  Matter  of  the  estate  of  Bachel  E.  Williams,  deceased. 
Proceeding  by  Andrew  J.  Davis  and  Lyman  M.  Harley  for  the 
probate  of  an  alleged  will,  contested  by  Dorothy  Alice  Williams 
by  her  guardian,  Sibyl  Scott.  Prom  a  judgment  for  contestant 
and  an  order  denying  a  new  trial,  proponents  appeal.    A£Srmed. 

Messrs,  Shdton  dk  Furman,  Mr.  James  A.  Poore  and  Messrs. 
Maury,  Templenum  &  Davies,  for  Appellants,  submitted  a  brief 
as  well  as  one  in  reply  to  that  of  Respondent ;  Mr.  H.  L.  Maury 
argued  the  cause  orally. 

Evidence  of  the  wealth  of  Davis  was  inadmissible.  The 
financial  condition  of  a  legatee  who  was  a  mere  acquaintance 
cannot  be  shown.  (In  re  Merriman's  Appeal,  108  Mich.  454, 
66  N.  W.  373.)  Where  a  testator  left  his  estate  to  a  person 
who  was  not  related  to  him,  and  named  the  father  of  the  legatee 
as  executor,  the  fact  that  the  executor  was  a  wealthy  man  is 
irrelevant  to  the  issue.  {Murphree  v.  Senn,  107  Ala.  424,  18 
South,  264.)  And  evidence  of  wealth  is  incompetent  even 
though  the  legatee  is  the  sole  person  named  in  the  will  and 
the  testator  left  next  of  kin.  {Murphree  V.  Senn,  107  Ala. 
424,  18  South.  264.)  In  re  Kaufman's  Estate,  117  Cal. 
288,  59  Am.  St.  Rep.  179,  49  Pac.  192,  the  trial  court  per- 
mitted the.  contestant,  against  the  objection  of  the  proponent, 
to  give  evidence  of  the  amount  of  property  owned  respectively 
by  the  husbands  of  the  beneficiaries  under  the  will,  and  also 
that  the  contestant  and  her  husband  were  comparatively  with- 
out any  property.  Held  error.  (See,  also.  In  re  Lavinburg's 
Estate,  161  Cal.  536,  119  Pac.  919.) 

There  are  authorities  which  hold  that  the  provisions  of  the 
will  may  be  considered,  in  connection  with  other  evidence,  in 
trying  the  question  of  undue  influence,  but  the  disposition  of 
the  property  as  made  in  the  will  is  not  of  itself  evidence  of 
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sach  influence;  and  the  court  cannot  assume  to  judge  of  the 
justice  of  the  provisions  of  the  will,  or  question  the  motives 
of  the  testator  in  making  it.  {In  re  Hess*  WiU,  48  Minn.  504, 
31  Am.  St.  Bep.  665,  51  N.  W.  614.)  And  some  of  the  au- 
thorities  hold  that  the  unnatural  disposition  of  property  is  one 
of  the  elements  to  be  considered  in  determining  the  question 
of  undue  influence,  but  it  has  no  effect  in  the  absence  of  other 
testimony  going  to  prove  undue  influence,  for  every  person 
possessing  testamentary  capacity  may,  except  so  far  as  his 
right  is  restricted  by  statute,  dispose  of  his  property  by  his 
will  as  he  sees  fit,  and  no  matter  how  unjust  the  disposition 
may  be,  it  does  not  of  itself  raise  a  presumption  of  undue  in- 
fluence. (Knox  V.  Knox,  95  Ala.  495,  36  Am.  St.  Rep.  235, 
11  South.  125;  Storer's  WUl  (Storer  v.  Zimmerman) ,  28  Minn. 
9,  8  N.  W.  827.)  Undue  influence,  suflScient  to  invalidate  a 
will,  is  that  kind  of  influence  which  prevents  the  testator  from 
exercising  his  own  judgment,  and  substitutes  in  the  place  thereof 
the  judgment  of  another.  (In  re  Weber's  Estate,  15  Cal.  App. 
224,  114  Pac.  597;  In  re  Rick's  Estate,  160  Cal.  450,  117  Pac. 
532;  In  re  HolberVs  WUl,  15  Misc.  Rep.  308,  37  N.  Y.  Supp. 
757.)  To  establish  the  charge  of  undue  influence  or  fraud,  two 
points  must  be  sustained :  First,  the  fact  of  the  deception  prac- 
ticed or  the  influence  exercised;  and  second,  that  this  fraud 
and  influence  were  effectual  in  producing  the  alleged  result. 
(Schouler  on  Wills,  5th  ed.,  292;  In  re  Hess'  WiU,  supra.) 

Reading  from  decisions  which  do  liot  state  the  law  of  the 
case  in  the  presence  of  the  jury  may  have  such  a  bearing  upon 
their  minds  as  to  mislead  them,  and  is  reviewable  on  appeal 
{Gregory's  Admr,  v.  Ohio  River  Co.,  37  W.  Va.  606,  16  S.  B. 
819;  Stratton  v.  Dole,  45  Neb.  472,  63  N.  W.  875;  38  Cyc, 
1480,  1481.)  The  reading  of  decisions  in  the  presence  of  the 
jury  is  not  to  be  commended,  and  if  permitted,  the  matter  read 
must  be  pertinent  to  the  issue.  {Hastings  v.  Northern  Pac.  R, 
Co.,  53  Fed.  224;  PhUpot  v.  Taylor,  75  lU,  309,  20  Am.  Rep. 
241.) 
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On  the  subject  of  inconsistent  findings,  we  claim  tbe  law  to 
be  that  an  order  should  be  made  granting  a  new  trial  (a)  if 
the  findings  of  the  special  verdict  are  inconsistent  with  each 
other  as  to  a  material  matter;  (b)  that  a  new  trial  should  be 
granted  if  the  findings  on  a  material  matter  are  inconsistent 
with  an  undisputed  fact,  where  the  testimony  comes  from  dis- 
interested witnesses,  and  there  is  no  presumption  to  aid  it;  (c) 
that  a  new  trial  should  be  granted  if  a  finding  on  a  material 
matter  in  favor  of  a  party  on  whom  the  burden  of  proof  rests 
is  not  supported  by  any  testimony.  We  claim  that  either  of 
these  three  conditions  demonstrates  that  the  jury  was  actuated 
by  prejudice  or  passion,  or  such  a  bias  as  prevented  the  party 
aggrieved  thereby  from  having  a  fair  or  an  impartial  trial. 
(Kansas  City  R.  R.  Co.  v.  Ryan,  52  Kan.  637,  35  Pac.  292; 
Oiuin  V.  Givin,  5  Idaho,  271,  48  Pac.  296 ;  QotOd  v.  Stafford,  77 
Cal.  66,  18  Pac.  879.) 

Mr.  J.  E.  Healy,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

The  answer  of  the  jury  to  a  special  question  propounded  by 
a  contestant  is  binding  upon  him.  (Oumtow  v.  Janke,  177 
Mich.  574,  143  N.  W.  616.)  The  same  rule  should  apply  to 
the  proponents  in  this  inst€mce. 

The  findings  of  the  jury  conclusively  disestablish  the  pro- 
posed will.  (40  Cyc.  1341,  rfotes  24,  25  (III) ;  Macafee  v. 
Higgins,  31  App.  (D.  C.)  355.)  Where  the  verdict  Ls  had 
in  favor  of  the  caveator  in  a  contest  based  upon  several  grounds, 
reversal  can  be  had  on  appeal  only  upon  showing  error  in  re- 
gard to  each  of  the  grounds  stated.  {Macafee  v.  Higgins, 
supra.)  In  this  connection,  see,  also,  Eckert  v.  Page,  161  App. 
Div.  154,  146  N.  Y.  Supp.  513. 

As  to  the  error  urged  with  relation  to  the  admission  of  evi- 
dence touching  the  wealth  of  Davis,  we  again  content  ourselves 
with  the  following  authorities:  Borland  on  Wills,  239;  Mc- 
Fadin  v.  Catron,  120  Mo.  252,  25  S.  W.  506 ;  Mowry  v.  Norman, 
223  Mo.  463,  122  S.  W.  724.    In  any  proper  case  the  wealth 
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of  the  parties  may  be  given  in  evidence  for  relevant  purposes 
and  within  reasonable  bounds.  {Doums  v.  Cassidy,  47  Mont. 
471,  Ann.  Cas.  1915B,  1155,  133  Pac.  106;  Borland  on  Wills, 
239,  note  31.) 

The  unjust,  unnatural  and  unreasonable  disposition  of  prop- 
erty by  a  testator  who  shows  no  animosity  toward  a  person 
slighted  in  a  will,  in  favor  of  one  to  whom  there  was  given 
large  property  without  reason,  may  always  be  shown  to  the 
jury.  (Martin's  Estate,  170  Cal.  657,  151  Pac.  141;  Wasser- 
man's  Estate,  170  Cal.  101,  148  Pac.  932.)  The  issues  of  non- 
execution  and  of  undue  influence  were  each  and  both  submitted 
to  the  jury  upon  the  request  of  the  proponents  under  their 
instructions  offered,  together  with  the  other  special  findings 
requested  by  them  as  well.  So,  having  offered  these  findings 
and  instructions,  they  cannot  complain  of  them.  (Yegen  Bros. 
v.  Board  of  Commissioners,  34  Mont.  79,  85  Pac.  740.)  And 
also  having  injected  these  features  into  the  case,  they  cannot 
put  the  court  in  error  for  having  submitted  inconsistent  issues, 
if  it  be  thought  that  these  issues  are  inconsistent.  I  submit 
that  any  inconsistency  is  more  fancied  than  real.  The  findings 
are  not  so  intimately  connected  that  error  in  one  implies  error 
in  the  other.  Hence,  if  either  be  supported  by  the  evidence, 
and  it  does  not  appear  that  substantial  error  intervened  af- 
fecting it,  the  other  may  be  regarded  as  immaterial.  ,(/n  re 
Murphy's  Estate,  43  Mont.  353,  Ann.  Cas.  1912C,  880,  116  Pac. 
1005.) 

In  the  present  case,  the  evidence  overwhelmingly  preponderates 
— from  any  point  of  view — in  favor  of  the  nonexecution  of  the 
alleged  will  and  of  the  issue  of  undue  influence,  that  it  shows 
a  single  purpose  on  the  part  of  the  proponents,  at  all  times, 
logically  resulting  in  this  alleged  and  unnatural  will.  (Schouler 
on  Wills,  sec.  165.)  Evidence  of  affection  and  declarations 
thereof  for  Dorothy  were  properly  admitted.  (Lavinburg's 
Estate,  161  Cal.  536,  119  Pac.  915 ;  3  Wigmore  on  Evidence,  sec. 
1738,  p.  2243.)  An  unjust  or  unnatural  will  may  be  corrobora- 
tive evidence  of  undue  influence.     (Schouler  on  Wills,  sec.  165; 
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Borland  on  Wills,  p.  259,  note  28;  40  Cyc.  1032-1035.)  So  it 
was  also  proper  to  show  who,  if  anyone,  had  the  means  and  oppor- 
tunity of  instilling  prejudices  into  the  mind  of  Mrs.  Williams. 
{In  re  Esterbrook,  83  Vt.  229,  75  Atl.  1.) 

As  to  the  admission  of  testimony  relating  to  the  reputation 
of  Frank  C.  Norbeck  for  truth  and  veracity,  there  was  no 
error  committed  whatsoever.  In  the  first  place,  the  objection 
made  to  the  attempted  impeachment  of  Norbeck  by  proof  of 
conviction  should  have  been  sustained.  But  the  court  allowed 
other  than  the  statutory  methods  to  be  pursued  in  impeaching 
Norbeck.  Either  by  way  of  producing  the  record  of  the  judg- 
ment, or  by  asking  the  witness  on  cross-examination,  it  may 
be  shown  that  he  has  been  convicted  of  a  felony.  (Rev.  Codes, 
sees.  8024,  8030,  8031,  7999,  8001.)  This  was  never  done;  and 
to  violate  the  statute  was  error.  (State  v.  Black,  15  Mont. 
143,  38  Pac.  674;  State  v.  Crowe,  39  Mont.  174,  177,  18  Ann. 
Cas.  643,  102  Pac.  579.)  The  application  to  take  the  deposi- 
tion was  not  within  the  statute ;  there  was  no  testimony  sought 
to  be  obtained  to  prove  any  issue  of  fact.  (Rev.  Codes,  sec. 
7999.)  Norbeck  was  never  convicted  of  a  felony.  Section  5209 
of  the  Revised  Statutes  of  the  United  States  makes  the  offense 
a  misdemeanor.  Norbeck  could  not  be  impeached  as  to  a  mis- 
demeanor. (People  V.  McOee,  24  Cal.  App.  563, 141  Pac.  1058.) 
Depositions  will  not  be  allowed  for  the  mere  purpose  of  im- 
peachment. (Woods  V.  Mann,  2  Sumn.  316,  30  Fed.  Cas.  No. 
17,953.)  In  any  event,  the  impeachment  of  Norbeck,  if  it 
be  regarded  as  such,  was  upon  collateral  matters  only,  and 
the  test,  as  to  what  is  a  collateral  matter,  is  thus  made  by  Chief 
Baron  Pollock:  "Whether  it  concerns  a  matter  which  you 
would  be  allowed  on  your  part  to  prove  in  evidence  inde- 
pendently of  the  self-contradiction,  t  e.,  if  the  witness  had  said 
nothing  upon  the  subject.'*  (Trabing  v.  CdUfonvia  Nav,  cfe 
Imp,  Co.,  121  Cal.  137,  53  Pac.  644;  Wigmore  on  Evidence, 
sec.  1020.)  A  witness  is  entitled  to  the  same  privileges  and 
immunities  when  a  deposition  is  taken  as  when  examined  in 
open  court     (Ex  parte  Bwtton,  83  Neb.  636,  23  L.  R.  A.  (n.  s.) 
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1173,  120  N.  W.  203;  Kerr's  Code  Civ.  Proc,  sec.  7,  p.  2453.) 
Only  the  way  permitted  by  law  may  be  followed.  (Cal.  Code 
Civ.  Proc,  Kerr's  ed.,  p.  2480,  notes,  30,  33,  34,  36,  87,  48.) 

MB.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

Upon  the  former  appeal  {In  re  Williams'  Estate,  50  Mont. 
142,  145  Pac.  957)  a  new  trial  was  awarded  because  the  evi- 
dence was  insufficient  to  show  due  publication  of  the  writing 
proffered  as  the  last  will  and  testament  of  Rachel  E.  Williams, 
deceased.  Upon  the  second  trial  the  subscribing  witness  Esta- 
brook  so  far  changed  his  testimony  as  to  supply  the  deficiency 
noted  in  our  former  opinion,  but  the  testimony  of  Norbeck, 
the  other  subscribing  witness,  is  to  the  effect  that  nothing  what- 
ever was  done  or  said  by  Mrs.  Williams,  at  the  time  the  writing 
was  signed,  to  indicate  that  it  was  understood  or  intended  by 
her  to  be  her  will.  The  jury  were  at  liberty  to  accept  Nor- 
beck's  testimony  and  find  that  there  was  not  any  publication, 
or  they  could  believe  Estabrook  and  Harley  and  reach  the  con- 
trary conclusion.  They  chose  the  first  alternative  and,  in  re- 
sponse to  special  interrogatories,  returned  that  Mrs.  Williams 
did  not  publish  or  declare  to  either  subscribing  witness  that 
the  writing  in  question  was  her  will.  That  finding  is  supported 
by  competent  evidence.  The  jury  passed  upon  the  credibility 
of  Norbeck  in  the  first  instance;  the  presiding  judge  reviewed 
the  evidence  on  motion  to  adopt  the  findings  and  a  distinguished 
member  of  the  state's  judiciary,  called  in  to  pass  upon  the  mo- 
tion for  a  new  trial  upon  the  cold  record,  in  denying  the  motion 
has  stamped  the  seal  of  his  approval  upon  the  special  verdict. 
Under  these  circumstances  we  might  with  propriety  refer  to 
our  former  decision  as  conclusive,  and  upon  that  authority 
affirm  the  judgment  and  order  below.  But  counsel  for  appel- 
lants insist  that  certain  prejudicial  errors  were  committed,  and 
because  of  them  a  fair  and  impartial  trial  of  the  issues  was 
not  had. 
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1.  The  proponents  first  made  out  their  prima  facie  case  to 
the  court  sitting  without  a  jury.  The  will  was  received  in  evi- 
[1]  dence  and  was  then  formally  offered  for  probate.  The 
court  reserved  its  decision  upon  the  offer,  called  a  jury  and 
tried  the  contest — ^the  contestant  assuming  the  burden  as  plain- 
tiff— ^and  the  will  was  again  offered  and  received  in  evidence. 
The  jury  returned  special  findings  which  were  adopted,  and  a 
judgment  was  rendered  in  which  the  trial  court  declared:  **That 
the  said  instrument  offered  herein  for  probate  be  and  the  same 
is  hereby  adjudged  to  be  rejected  and  to  be  of  no  force  or 
effect  as  the  or  any  last  will  and  testament  of  Rachel  E.  Will- 
iams, deceased;  that  the  same  is  held  for  naught,  and  that  the 
same  is  denied  to  probate."  Complaint  is  made  that  the  court 
never  passed  upon  appellants'  offer  of  the  instrument  for  pro- 
bate, but  the  recital  from  the  record  above  is  a  sufficient  answer. 
In  the  matter  of  procedure,  the  cause  was  tried  so  well  that 
it  deserves  commendation.  It  was  in  all  respects  technically 
correct.  {In  re  Murphy's  Estate,  43  Mont.  353,  Ann.  Ca3. 
1912C,  380,  116  Pac.  1004;  Farleigh  v.  Kelley,  28  Mont.  421, 
63  L.  R.  A.  319,  72  Pac.  756;  In  re  WUliams'  Estate,  above.) 

2.  Mr.  Andrew  J.  Davis  was  called  as  a  witness  for  contestant 
and,  over  objection,  was  required  to  answer  as  to  his  wealth 

• 

[2]  at  the  time  the  alleged  will  was  executed.  He  testified  in 
substance  that  he  was  then  worth  more  than  $1,000,000.  The 
court's  ruling  upon  the  admissibility  of  this  evidence  is  as- 
signed as  error.  By  the  terms  of  the  alleged  will,  this  con- 
testant, Dorothy  Alice  Williams,  was  cut  off  with  $500;  a 
domestic  was  to  receive  $1,000;  and  all  the  residue  of  the 
$100,000  estate  was  bestowed  upon  "Andrew  J.  Davis,  adult 
banker  •  •  •  as  few  property  absolutely."  The  will  was 
attacked  for  (a)  failure  of  due  execution,  including  publica- 
tion; (b)  incapacity  of  the  testatrix;  and  (c)  undue  infiuence. 
Rachel  B.  Williams  had  but  one  child,  George  H.  Williams, 
who  died  about  January  7,  1907,  leaving  surviving  him  an  only 
child,  Dorothy,  the  contestant  herein,  who  was  then  but  7^/2 
years  old.    The  record  establishes  that  Mrs.  Williams  had  always 
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manifested  tlie  greatest  affection  for  her  granddaughter,  and 
had  confided  to  the  wife  of  her  family  physician  that  she  in- 
tended to  devote  at  least  $20,000  to  Dorothy's  education;  that 
the  child  visited  her  grandmother  frequently  and,  when  away 
from  her,  they  corresponded  to  some  extent;  that  about  Jan- 
uary 24,  1907,  Dorothy  went  from  her  home  in  Helena  to  Ana- 
conda and  spent  three  or  four  days  with  Mrs.  Williams.  The 
record  further  discloses  that  as  early  as  December  21,  1906, 
Mrs.  Williams,  a  woman  then  of  seventy  years  or  upward,  was 
suffering  from  a  general  breakdown ;  that  she  was  the  victim 
of  nephritis, «fiommonly  called  Bright 's  Disease;  that  the  disease 
was  in  an  advanced  stage  and  progressing  rapidly;  that  to  take 
her  from  her  home  in  Butte  to  Anaconda  it  was  deemed  neces- 
sary to  move  the  railway  car  to  a  point  near  her  home,  rather 
than  attempt  to  move  her  to  the  depot,  and  that  her  family 
physician  should  accompany  her;  that  she  was  very  weak  on 
January  7;  that  at  the  time  this  writing  was  signed,  according 
to  the  witness  Norbeck,  *'she  looked  like  a  very  ill  person 
•  •  •  and  did  not  seem  to  be  much  interested  in  the  pro- 
ceedings. •  •  •  There  was  nothing  said  by  Mrs.  Williams 
or  anyone  about  the  nature  of  the  contents  of  the  papers." 
On  February  27,  Mrs.  Williams  was  in  a  state  of  coma,  and  on 
March  3  she  died. 

Bowed  down  by  the  keenest  grief  for  the  loss  of  her  only 
child — George — without  near  relatives  in  all  the  world,  except 
her  seven  year  old  granddaughter,  to  whom  her  attachment 
would  naturally  be  greatly  intensified  after  her  son's  death, 
and  within  two  weeks  after  that  loss  occurred,  it  is  pretended 
that  Mrs.  Williams  made  her  will,  cutting  off  her  only  blood 
kinship  with  a  bare  pittance  and  bestowing  her  coinfortable 
fortune  upon  a  millionaire  banker,  not  in  any  wise  related  to 
her  by  ties  of  blood,  marriage,  or  even  intimate  friendship,  and 
that  two  or  three  days  after  making  such  disposition  of  her 
property,  she  received  and  entertained  her  granddaughter  for 
a  considerable  time  at  her  apartments  in  Anaconda.  It  is  un- 
necessary to  refer  to  the  medical  testimony  characterizing  the 
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dread  disease  from  wMeh  Mrs.  Williams  suffered  and  died,  or 
the  effect  upon  the  mind  of  the  retention  in  the  system  of  the 
morbid  matters  which  the  diseased  organs  were  powerless  to 
throw  off.  It  suffices  for  present  purposes  to  say  that  we  in- 
cline to  the  belief  that  the  evidence  of  the  intimate  relationship 
between  Mrs.  Williams  and  her  grandchild,  of  her  physical 
condition  and  the  peculiarly  unnatural  disposition  of  her  prop- 
erty furnished  a  sufficient  foundation  for  the  legitimate  infer- 
ence-that  at  the  time  this  writing  in  question  was  executed, 
Mrs.  Williams  did  not  possess  testamentary  capacity.  Upon 
this  hypothesis,  the  evidence  of  Mr.  Davis'  wealth  was  un- 
questionably competent  and  material ;  but  in  their  brief  counsel 
for  appellants  insinuate,  without  asserting,  that  the  disposition 
of  her  property  by  Mrs,  Williams  was  neither  harsh  nor  un- 
natural, but,  on  the  contrary,  evidenced  her  wisdom  and  her 
business  acumen.  They  say:  ''She  made  a  millionaire  adult 
banker  her  ostensibly  sole  beneficiary  under  the  will  for  the 
express  purpose  of  protecting  Dorothy,  and  of  providing  a 
safe  conduit  for  Dorothy's  second  very  considerable  fortune 
until  the  day  when  the  law  says  that  Dorothy  is  wise  enough 
to  handle  it  herself."  In  this  counsel  exceed  the  bounds  of  argu- 
ment. There  is  not  the  slightest  intimation  in  the  record,  so  far 
as  we  can  ascertain,  that  this  contestant  has  ever  received  a  cent 
from  any  source,  or  that  Mrs.  Williams  intended  to  create  a  trust 
fund  for  Dorothy's  use  or  benefit.  The  alleged  will  itself  declares 
that  the  devise  is  to  Mr.  Davis  ^'asTiis  property  absolutely,^*  and 
the  history  of  this  litigation  demonstrates  that  the  principal  bene- 
ficiary is  standing  upon  what  he  deems  his  strict  legal  rights 
to  have  this  property  as  his  own. 

Upon  the  record  we  say  that  the  will  undertook  to  make  a 
most  unnatural  disposition  of  the  property,  and  evidence  of 
such  fact  is  always  admissible  as  a  circumstance  to  be  con- 
sidered with  other  evidence,  as  tending  to  show  an  unbalanced 
mind  or  a  mind  easily  susceptible  to  undue  influence.  (Ross 
on  Probate  Law  and  Practice,  sec.  51.) 
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In  WiUon's  Estate,  117  Cal.  262,  49  Pac.  172,  the  court 
said:  '*If  a  man  who  had  always  lived  in  apparently  the  most 
affectionate  relations  with  his  family  should  leave  a  will  in 
which  all  his  property  was  granted  to  strangers,  and  no  reason 
could  be  suggested  or  explanation  made  why  he  thus  disinherited 
those  near  relatives  whom  he  had  always  seemed  to  love,  this 
circumstance  would  certainly  tend  to  show  some  delusion  or 
alienation  of  reason  at  the  time  of  the  testamentary  act." 

In  1  Schouler  on  Wills,  fifth  edition,  section  77,  the  same  sub- 
ject is  covered  in  a  sentence:  "In  fine,  a  harsh  and  unnatural 
disposition  by  the  will  in  question  is  a  circumstance  which  tends 
to  discredit  the  maker's  testamentary  capacity."  (See,  also, 
section  240.) 

The  evidence  of  the  principal  beneficiary's  great  wealth  was 
competent  for  the  very  purpose  of  emphasizing  the  unnatural 
and  unusual  disposition  which  Mrs.  Williams  apparently  at- 
tempted to  make  of  her  fortune.  {Mowry  v.  Norman,  223  Mo. 
463,  122  S.  W.  724 ;  In  re  Esterbrook,  83  Vt.  229,  75  Atl.  1 ; 
40  Cyc.  1034,  1035 ;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  106 ; 
Mamtt  V.  Scott,  106  Iowa,  203,  68  Am.  St.  Rep.  293,  76 
N.  W.  717.) 

The  testimony  relating  to  Mr.  Davis'  wealth  was  competent. 
The  weight  to  be  given  to  the  evidence  of  an  unnatural  dis- 
position of  the  property  was  for  the  jury. 

3.  Counsel  for  proponents  having  objected  to  a  question  asked 
[3]  the  witness  Mrs.  Freund,.  the  attorney  for  contestant 
called  the  court's  attention  to  Meier  v.  Buchter,  197  Mo.  68, 
7  Ann.  Cas.  887,  6  L.  R.  A.  (n.  s.)  202,  94  S.  W.  883,  and 
over  objection  read  to  the  court,  in  the  presence  of  the  jury. 
Judge  Lamm's  vigorous  opinion.  We  cannot  upon  this  record 
convict  counsel  of  unprofessional  conduct  in  seeking  by  indi- 
rection to  get  before  the  jury  the  facts  of  the  Meier  Case  and 
the  comment  thereon,  when  ordinarily  he  would  not  be  permitted 
to  read  the  opinion  to  the  jury  directly.  {Makoney  v.  Dixon, 
34  Mont.  454,  87  Pac.  452.)  We  must  assume  that  counsel  acted 
in  good  faith,  and,  if  so,  it  was  a  matter  within  the  discretion 
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of  the  trial  court  whether  the  jury  should  he  excused  during 
the  reading.  There  is  no  evidence  of  any  abuse  of  discretion. 
We  think  the  presiding  judge  remarked  pertinently  that  he 
could  not  excuse  the  jury  every  time  an  objection  was  to  be 
considered. 

4.  The  contestant's  case  depended  very  largely  upon  the  evi- 
[4]  dence  furnished  by  the  subscribing  witness  Norbeck.  His 
testimony  was  placed  before  the  jury  by  contestant  in  her  case 
in  chief.  Proponents  then  introduced  a  deposition  which  dis- 
closed that  at  the  date  of  this  second  trial,  Norbeck  was  con- 
fined in  the  federal  prison  at  McNeil  Island,  serving  a  sentence 
imposed  by  the  United  States  district  court  for  the  district 
of  Idaho.  In  rebuttal,  contestant  called  certain  witnesses  who, 
over  objection  of  proponents,  were  permitted  to  testify  to  Nor- 
beck's  good  reputation.  It  is  quite  evident  that  the  principal, 
if  not  the  sole,  purpose  of  introducing  the  deposition  was  to 
discredit  Norbeck.  It  was  a  direct  attack  upon  his  character, 
and  the  correctness  of  the  court's  ruling  in  permitting  con- 
testant to  fortify  his  credit  by  evidence  of  his  previous  good 
reputation  is  so  manifest  that  the  citation  of  authority  would 
seem  unnecessary.  The  rule  is  as  old  as  the  law  itself,  and  is 
embodied  in  our  statute.  (Rev.  Codes,  sec.  8026.)  See  5  Jones' 
Commentaries  on  the  Law  of  Evidence,  sections  865-567,  where 
abundant  authority  to  sustain  the  trial  court's  ruling  will  be 
found  and  the  decided  cases  cited. 

5.  The  trial  court  submitted  to  the  jury  thirteen  special  in- 
terrogatories, which  were  all  answered.  It  is  now  insisted  that 
[5]  these  findings  are  so  inconsistent  that  they  destroy  each 
other,  or  at  least  demonstrate  that  the  jurors  were  actuated 
by  bias  or  prejudice.  Briefly  summarized,  the  findings  are: 
That  on  January  21,  1907,  when  the  alleged  will  was  executed, 

(a)  Rachel  E.  Williams  was  not  of  sound  and  disposing  mind; 

(b)  she  did  not  subscribe  the  instrument  ds  Tier  last  uM  and 
testament;  (c)  she  did  not  publish  it  as  her  will;  (d)  she  did 
not  request  Norbeck  and  Estabrook  each  to  sign  his  name  as  a 
witness ;  (e)  Mrs.  Williams  was  not  acting  freely,  but  was  under 
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the  undue  influence  of  Ljrinan  M.  Harley.  The  only  possible 
inconsistency  is  between  the  first  and  the  last;  but  a  finding  of 
want  of  testamentary  capacity  is  not  so  far  inconsistent  with 
a  finding  of  undue  influence  that  both  may  not  stand.  (In  re 
Murphy's  Estate,  above.)  It  may  be  conceded  that  the  evi- 
dence is  insufScient  to  sustain  the  finding  of  undue  influence. 
We  have  already  determined  that  the  finding  of  want  of  pub- 
lication is  sustained  by  sufficient  competent  evidence,  and  that 
finding  alone  is  fatal  to  appellants'  claim.  Without  due  pub- 
lication there  is  not  a  will,  and  if  the  writing  is  not  a  valid 
will,  neither  of  these  appellants  is  concerned  in  the  least. 

The  further  findings  that  Mrs.  Williams  was  without  testa- 
mentary capacity,  and  that  she  labored  under  the  undue  in- 
fluence of  Harley,  might  well  be  disregarded.  There  were  facts 
and  circumstances  from  which  the  jury  might  have  determined 
the  question  of  mental  capacity  as  they  did,  and  from  which 
they  doubtless  drew  their  conclusion  that  the  testatrix  was  act- 
ing under  undue  influence.  Whatever  else  may  be  said  of  the 
evidence  upon  which  these  two  findings  were  made,  there  is 
sufficient  substance  to  it  to  exonerate  the  jury  from  any  im- 
putation that  the  findings  are  merely  indicative  of  passion  or 
prejudice. 

It  cannot  be  contended  that  because  of  an  erroneous  finding, 
[6]  a  judgment,  otherwise  proper  and  fully  sustained  by  cor- 
rect findings,  must  be  set  aside.  Appellants  must  bear  the 
burden  of  showing  that  there  is  not  any  correct  finding  which 
will  sustain  the  judgment.  (McDermott  v.  Severe,  202  U.  S. 
600,  50  L.  Ed.  1162,  26  Sup.  Ct.  Rep.  709 ;  Dexter  v.  Codman, 
148  Mass.  421,  19  N.  E.  517;  Morgan  v.  Adams,  29  App.  Cas. 
(D.  C.)  198.) 

It  is  beside  the  question  that  the  evidence  upon  all  the  issues 
submitted  was  in  sharp  conflict,  or  that  there  were  presented 
other  facts  and  circumstances  from  which  a  different  jury  or 
another  trial  judge  might  reach  a  different  conclusion.  The 
jury  passed  upon  the  credibility  of  the  witnesses  in  the  first 
instance,  and  the  trial  court  did  likewise  in  review  upon  the 
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motion  for  a  new  trial.    With  their  determination  we  do  not 
feel  justified  in  interfering. 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  couear. 


STATE,  Respondent,  v.  KEEIiER,  Appellant. 

(No.  3,740.) 
(Submitted  February  15,  1916.    Decided  April  10,  1916.) 

[156  Pae.  1080.] 

Criminal    Law  —  Rape  —  Information  —  Constitution  —  Pvilic 
Trial — Refusal — Prejudice — Presumptions — Evidence. 

Bape — ^Information — Sufficien  cy. 

1.  Failure  to  charge  an  assault  in  an  information  for  rape  on  a  fe- 
male under  the  age  of  consent,  and  that  prosecutrix  was  a  human 
being,  did  not  render  the  pleading  insufficient. 

c$ame — Evidence  of  Other  Like  Offenses— Admissibility. 

2.  Evidence  of  acts  of  intercourse  between  defendant  and  prosecu- 
trix occurring  within  six  weeks  after  the  act  relied  on  by  the  state 
for  conviction  under  an  information  for  rape,  was  admissible. 

Same — Trial — Remarks  by  Judge — ^Discretion. 

3.  Remarks  made  by  the  trial  judge  during  the  i^rogress  of  a  crim- 
inal trial  which  did  not  show  an  abuse  of  his  discretionary  power 
and  duty  to  see  that  the  witnesses  were  protected  from  misrepre- 
sentations by  attorneys,  that  their  testimony  could  be  understood  and  the 
trial  conducted  with  reasonable  expedition,  were  not  ground  for 
reversal  of  the  judgment  of  conviction. 

Same — ^Precautionary  Instruction — ^When  Refused  not  Error. 

4.  An  offered  instruction  that  rape  cases  are  prosecutions  attended 
with  great  danger,  and  afford  an  opportunity  for  the  display  of 
malice  and  primary  vengeance,  such  charges  being  easily  invented 
and  maintained,  and  that  the  jury  should  hesitate  to  convict  solely 
on  the  testimony  of  the  prosecutrix,  was  properly  refused,  where 
there  was  nothing  in  the  record  to  indicate  that  the  prosecution  was 
instituted  through  malice  or  for  private  vengeance,  and  another  in- 
struction sufficiently  covering  the  subject  had  been  given. 


On  question  of  right  of  court  to  exclude  public  from  courtroom  during 
criminal  trial,  see  notes  in  9  L.  B.  A.  (XL  i.)  277;  12  Ii.  B.  A.  (n.  8.)  98; 
27  L.  B.  A.  (n.  &)  487;  44  L.  B.  A.  (n.  8.)  583. 

And  as  to  right  of  defendant  to  public  tiial|  lee  note  in  14  Ik  B.  A. 
809. 
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game — ^Trial — Exclusion  of  Public — Constitution — ^Reversal  of  Judgment. 

5.  In  a  prosecution  for  rape,  the  court  made  an  order  that  on  ac- 
count of  the  nature  of  the  case  no  one  should  be  allowed  in  the 
courtroom  in  addition  to  those  then  present,  and  those  present,  after 
once  leaving,  could  not  return,  court  officers,  doctors,  attorneys  and 
newspapermen  being  excluded  from  the  order.  Held  that  by  an  enforce- 
ment of  the  order  the  defendant  was  denied  the  right  to  a  public  trial 
guaranteed  by  section  16,  Article  III,  of  the  Constitution,  to  one  charged 
with  crime.     (Mb.  Justice  Sannxb  dissenting.) 

[As  to  right  of  court  to  hear  matrimonial  action  in  oamera,  see 
note  in  Ann  Cas.  1913E,  639.] 

Same — Denial  of  Public  Trial — Prejudice — Presumption. 

6.  Where  one  accused  of  crime  shows  that  he  was  denied  a  public 
trial  contrary  to  the  provision  of  section  16,  Article  III,  of  the  Con- 
stitution, the  law  imputes  prejudice. 

Constitution — Construction — ^Bule. 

7.  The  provisions  of  the  state  Constitution  must  be  construed  in  the 
light  of  the  conditions  prevailing  in  Montana  at  the  date  of  its  adop- 
tion. 

Appeal  from  District  Court,  Odllatin  County;  Ben  B.  Law, 
Judge. 

Lewis  Kbelee  was  convicted  of  statutory  rape,  and  from  the 
judgment  of  conviction  and  an  order  denying  him  a  new  trial, 
he  appeals.    Reversed  and  remanded. 

Mr.  Oeorge  D.  Pease,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  court  erred  in  making  an  order  excluding  the  public 
from  the  trial  of  the  cause  over  the  objection  of  the  defendant. 
The  attention  of  the  court  is  called  to  two  cases  upon  this  sub- 
ject, the  case  of  People  v.  Hartman,  103  Cal.  242,  42  Am.  St. 
Rep.  108,  37  Pac.  153,  and  People  v.  Murray,  89  Mich.  276,  28 
Am.  St.  Rep.  294,  14  L.  R.  A.  809,  50  N.  W.  995.  These  two 
cases  distinguish  a  number  of  other  cases  on  the  same  proposi- 
tion. In  the  Hartman  Case  the  court  made  an  order  excluding 
from  the  courtroom  during  the  trial  of  the  case  all  persons 
except  the  officers  of  the  court  and  the  defendant.  In  the 
Michigan  case  the  court  held  that  the  constitutional  rights  of 
Murray  were  violated  by  an  order  of  the  court  to  the  police 
ofScer  stationed  at  the  door  of  the  courtroom  that  he  should 
stand  at  the  door  and  see  that  the  room  was  not  overcrowded, 
but  that  all  respectable  citizens  should  be  admitted  and  have 
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an  opportunity  to  get  in  whenever  they  should  apply.  The 
supreme  court  of  Oregon  in  the  case  of  State  v.  Osborne,  54 
Or.  289,  20  Ann.  Cas.  627,  103  Pac.  63,  follows  with  approval 
the  case  of  People  v.  Hartman,  above.  (See,  also,  Tilton  v. 
State,  5  Ga.  App.  59,  62  S.  E.  651 ;  State  v.  Hensley,  75  Ohio 
St.  255, 116  Am.  St.  Rep.  734,  9  Ann.  Cas.  108,  9  L.  R.  A.  (n.  s.) 
277,  79  N.  E.  462.) 

The  action  of  the  court  in  making  the  statements  complained 
of,  under  the  circumstances  in  which  they  were  made,  was  un- 
warranted and  uncalled  for,  and  it  will  be  observed,  further, 
that  in  every  instance  the  action  of  the  court  was  to  either 
elicit  testimony  against  the  defendant  or  comment  upon  the 
evidence  unfavorably  to  the  interest  of  the  defendant.  While 
exceptions  were  not  noted  by  the  defendant  to  the  matters 
above,  the  same  are  submitted  for  the  purpose  of  showing  the 
general  attitude  of  bias  and  prejudice  of  the  trial  judge  toward 
the  defendant. 

The  law  does  not  authorize  the  trial  court  to  comment  upon 
the  evidence  and  to  unjustly  criticise  counsel,  as  was  done  in 
this  case.  (Kirk  v.  Territory,  10  Okl.  46,  60  Pac.  801.)  In 
People  V.  Kindleberger,  100  Cal.  367,  34  Pac.  853,  it  was  said : 
**The  court  has  no  right,  except  when  advising  acquittal,  to 
give  any  expression  of  its  opinion  as  to  the  weight  of  evidence." 
Comments  by  the  trial  judge,  in  the  hearing  of  jury,  on  evi- 
dence introduced  or  about  to  be  introduced,  giving  expressions 
of  his  opinion  which  may  tend  to  influence  their  conclusions, 
or  weight  given  to  such  evidence,  constitute  error.  {People  v. 
Eare,  57  Mich.  505,  24  N.  W.  843 ;  Garner  v.  State,  28  Pla.  113,  29 
Am.  St.  Rep.  232,  9  South.  843 ;  Peeples  v.  State,  103  Ga.  629, 
29  S.  E.  691;  People  v.  O'Hare,  124  Mich.  515,  83  N.  W.  279; 
12  Cyc.  540,  541.) 

There  waa  no  proof  of  venue  in  the  case.  The  only  proof  of 
venue  made  by  the  state  was  that  Joseph  Reinelt,  the  father 
of  the  prosecuting  witness,  had  a  homestead  in  Gallatin  county, 
Montana.  Then  all  of  the  evidence  of  the  state  was  that  the 
alleged  offense  was  committed  ''in  the  brush"  about  a  half 
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mile  from  the  homestead.  There  was  absolutely  no  evidence 
introduced  that  the  brush  was  situated  in  Gallatin  county. 
The  venue  of  a  crime  must  be  established  clearly  and  beyond 
all  reasonable  doubt.  (Oosha  v.  State,  56  Ga,  33;  State  v. 
Keeland,  39  Mont.  506, 104  Pac.  513.) 

Mr.  J,  B.  Poindexter,  Attorney  General,  and  Mr.  J,  H,  Alvord, 
Assistant  Attorney  General,  for  Respondent,  submitted  a  brief; 
Mr.  Alvord  argued  the  cause  orally. 

The  first  error  complained  of  is  that  the  appellant  was  denied 
a  public  trial  by  the  court  below.  Under  a  similar  order  and 
a  quite  similar  state  of  facts  the  supreme  court  of  North 
Dakota  held  that  there  was  no  error  shown.  {State  v.  Nyhus, 
19  N.  D.  326,  27  L.  K.  A.  (n.  s.)  487,  124  N.  W.  7L)  Likewise, 
in  People  v.  HaU,  the  supreme  court  of  New  York  held  that 
the  exclusion  of  the  public  from  certain  classes  of  trials  was 
a  matter  within  the  discretion  of  the  court.  {People  v.  Hall, 
51  App.  Div.  57,  64  N.  T.  Supp.  435.) 

We  submit  that  the  so-called  comments  of  the  court  upon  the 
weight  and  credibility  of  the  evidence  and  the  so-called  strictures 
upon  counsel  were  not  error,  but  were,  as  was  held  in  People 
V.  Mayes,  113  Cal.  618,  45  Pac.  861,  the  exercise  of  the  proper 
function  of  the  court  in  the  conduct  of  the  trial,  especially  when 
it  is  considered  that  the  court  gave  cautionary  instruction  No.  5, 
and  repeatedly  admonished  the  jury  as  to  the  effect  of  his 
remarks. 

Upon  the  proposition  that  there  was  no  venue  proved:  The 
testimony  relating  to  the  locius  of  the  crime  shows  that  it  was 
about  half  a  mile  north  of  the  Beinelt  house,  located  in  section  24, 
T.  4  N.,  R.  7  E.,  and  the  homestead  of  Reinelt  was  described  as 
the  S.  1/2  NE.  l^  and  the  N.  y2  SE.  %  sec.  24.  Reinelt  further 
testified :  **I  sent  the  girls  out  to  look  for  the  horses;  I  sent  them 
over  on  section  13  and  they  went  right  north  from  my  place  on  to 
section  13,  about  a  half  a  mile  from  my  place."  It  is  held  that 
courts  take  judicial  notice  of  public  surveys  and  the  manner  in 
which  townships  are  divided  into  sections.    {Harrington  v.  Oold- 
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mith,  136  Cal.  168,  68  Pac.  594;  Albert  ▼.  City  of  Salem,  39 
Or.  466,  65  Pac.  1068 ;  Leadbettor  v.  Borland,  128  Ala.  418,  29 
South.  579 ;  Botuman  v.  Henry,  142  Ala.  698,  110  Am.  St.  Rep. 
55,  39  South.  92 ;  State  ex  rel.  Arthurs  v.  Board,  44  Mont.  51, 
118  Pac.  804.)  Hence,  they  must  take  judicial  notice  of  the 
fact  that  section  13  does  lie  immediately  north  and  adjacent  to 
section  24  in  any  township,  and  since  the  description  of  Gallatin 
county  in  Chapter  60,  Laws  of  1913,  includes  section  13,  the 
conclusion  is  inevitable  that  the  section  13  referred  to  by  Joseph 
Beinelt  is  in  Qallatin  county.  This,  we  think,  disposes  of  this 
assignment  of  error. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  appellant,  convicted  of  statutory  rape,  assigns  forty- 
three  alleged  errors,  presenting  seven  different  grounds  upon 
which  he  claims  the  judgment  should  be  reversed.  These  grounds 
we  shall  briefly  consider  in  their  order: 

1.  It  is  contended  the  information  does  not  state  a  public  of- 
[1]  fense  because,  though  charging  ''rape  under  the  age  of 
consent,"  in  that  the  appellant  did  on  the  day  named  willfully, 
unlawfully  and  feloniously  have  and  accomplish  an  act  of  sexual 
intercourse  with  and  upon  the  complaining  witness,  then  and 
there  a  female  under  the  age  of  eighteen  years,  to-wit,  of  the 
age  of  thirteen  years,  and  not  then  and  there  the  wife  of  the 
appellant,  there  was  a  fatal  omission  to  charge  an  assault  or 
to  aver  that  the  complainant  was  a  human  being.  Counsel  does 
not  argue  this  matter  very  strongly,  and  we  commend  his  dis- 
cretion in  that  regard.  The  purpose  of  an  information  is  to 
inform  the  accused  of  the  nature  and  cause  of  the  accusation 
against  him.  To  do  this  it  was  not  necessary  in  the  present 
instance  to  allege  an  assault;  and,  as  everyone  else  possessing 
rudimentary  intelligence  would  know  that  ''rape  under  the  age 
of  consent  upon  a  female  [naming  her]  not  the  wife,''  etc., 
necessarily  implies  a  human  being  as  the  victim,  we  cannot  as- 
sume that  the  appellant  or  his  counsel  were  left  in  the  dark 
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upon  the  subject.  The  information  is  suflSeient.  (People  ▼. 
GUbert,  199  N.  Y.  10,  20  Ann.  Cas.  769,  and  note  775,  92  N.  B. 
85.) 

2.  Complaint  is  made  that  the  court  received  evidence  of 
[2]  other  acts  of  intercourse  between  the  appellant  and  the 
prosecutrix  occurring  within  six  weeks  after  the  act  relied  on 
for  a  conviction.  The  admissibility  of  such  evidence  in  cases 
of  this  character  is  not  now  open  to  question.  (State  v.  Harris, 
51  Mont.  496,  154  Pac.  198;  People  v.  KoUer,  142  Cal.  621,  76 
Pac.  500.) 

3.  It  is  urged  that  the  appellant  was  not  given  a  fair  and  im- 
[3]  partial  trial  because  of  some  remarks  by  the  district  judge. 
We  have  considered  all  the  instances  specified,  and  find  that  the 
remarks  complained  of  were  elicited  by  the  overzeal  of  appel- 
lant's counsel.  We  are  unable  to  see  that  they  were  inap- 
propriate under  the  circumstances.  It  may  as  weU  be  under- 
stood that  the  trial  judge  possesses  functions  somewhat  greater 
than  those  of  a  silent  moderator,  and  that  it  is  his  right  and 
his  duty  to  see  that  the  witnesses  are  protected  from  misrepre- 
sentation, that  they  are  understood,  and  that  the  trial  itself 
is  conducted  with  reasonable  expedition.  We  do  not  feel  that 
the  presiding  judge  abused  that  discretion  in  the  present  case. 

4.  Alleged  undue  restriction  of  the  right  of  cross-examination 
is  assigned.  Only  one  instance  is  specified,  and  that  instance 
relates  to  a  matter  which  was  wholly  and  manifestly  immaterial. 

5.  The  sufficiency  of  the  evidence  to  justify  the  verdict  is  at- 
tacked solely  upon  the  ground  of  failure  to  prove  the  venue. 
We  think  it  barely  possible  to  deduce  from  the  testimony  that 
the  act  occurred  in  Gallatin  county  as  charged,  but,  since  the 
cause  must  be  remanded  for  a  new  trial,  further  consideration 
of  this  matter  will  be  omitted. 

6.  Complaint  is  made  of  the  refusal  of  the  following  instruc- 
tion: ''You  are  instructed  that  this  class  of  prosecutions  are  at- 
[4]  tended  with  great  danger  and  afford  an  opportunity  for 
the  display  of  malice  and  private  vengeance.  Charges  of  this 
kind  may  be  easily  invented  and  maintained,  and  the  jury  are 
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cautioned  of  the  danger  of  a  conviction  on  the  sole  testimony 
of  the  prosecutrix.  And  if,  after  considering  the  testimony  in 
the  case,  you  have  any  reasonable  doubt  of  the  guilt  of  the 
defendant,  then  it  is  your  duty  to  acquit  the  defendant." 
Without  giving  any  reason  or  citing  any  authority,  counsel  con- 
tents himself  with  the  statement  that  this  instruction  should  be 
given  in  every  trial  for  rape.  We  differ,  and  question  its  pro- 
priety in  any  case.  The  court's  instruction  No.  10  went  as  far 
as  any  cautionary  instruction  ought  to  go,  and  there  is  nothing 
in  this  record  to  warrant  the  suggestion  that  private  malice  or 
revenge  were  at  all  involved. 

7.  The  giving  of  instruction  No.  15  is  urged  as  error,  but 
upon  the  theory  that  other  acts  of  intercourse  than  the  one 
alleged  were  inadmissible.  As  this  theory  is  wrong,  the  objec- 
tion must  fall. 

8.  The  principal  ground  of  complaint  is  that  the  defendant 
[5]  was  denied  a  public  trial.  This  cause  was  brought  to  trial 
on  November  19.  On  the  morning  of  November  20  a  jury  was 
secured,  and,  when  the  first  witness  was  called,  the  following 
proceedings  took  place: 

*'The  Court:  On  account  of  the  nature  of  the  case  the  bailiffs 
are  instructed  not  to  allow  any  one  else  in  the  courtroom.  Those 
who  are  in  the  courtroom  now  may  remain  until  they  get  ready 
to  retire,  but  after  you  once  leave  you  cannot  return,  and  no  one 
else  will  be  allowed  to  come  in. 

*'Mr.  Pease:  We  object  to  your  Honor's  excluding  the  public 
from  a  trial  of  this  cause,  and  ask  that  your  Honor  admit  all 
persons  of  mature  age  to  witness  the  trial  or  to  be  present  at 
this  trial  if  they  so  desire. 

**The  Court:  The  request  is  denied.  This  rule  is  not  meant, 
however,  to  apply  to  ofiBlcers  of  the  court  and  newspapermen. 
If  the  defendant  wants  the  newspapermen  in,  let  them  in.  I 
will  except  newspapermen ;  that  is,  if  the  defendant  wants  them ; 
and,  if  he  does  not  want  them,  we  will  let  them  stay  out.'' 

The  trial  was  not  concluded  until  November  21.  In  the  min- 
utes of  the  court  for  the  20th,  approved  and  signed  by  the 
judge  who  made  the  order,  is  this  recital : 
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''Upon  application  of  the  ootinty  attorney  all  persons  except 
court  ofiScers,  attorneys,  doctors  and  reporters  are  excluded  from 
the  courtroom/' 

It  would  seem  that  the  members  of  this  court  ought  to  be 
able  to  determine  from  this  record  whether  a  reasonable  repre- 
sentation of  the  general  public  was  or  was  not  permitted  to 
witness  the  trial.  If  necessary,  we  would  assume  that  the  court 
enforced  the  order  as  made;  but  the  minute  entry  furnishes 
ample  proof  of  that  fact.  We  will  not  assume,  however,  that 
the  spectators  present  when  the  order  was  made,  on  the  morn- 
ing of  November  20,  stayed  in  the  courtroom  continuously 
throughout  the  day,  throughout  the  night  following,  and  so 
much  of  the  21st  as  elapsed  until  the  trial  was  concluded.  The 
order  recites  that  it  was  made  ''on  account  of  the  nature  of  the 
case."  The  order  is  inconsistent  in  itself.  If  there  was  any- 
thing in  the  nature  of  the  action  or  in  the  evidence  which  might 
tend  to  corrupt  the  morals,  it  would  seem  that  the  same  protec- 
tion was  due  to  those  present  when  the  order  was  made,  as  to 
others  who  might  seek  admission.  Just  why  those  then  present 
were  permitted  to  stay  while  others  similarly  situated  were  ex- 
cluded is  nowhere  explained.  In  our  judgment,  the  order  was 
made  capriciously,  or  it  is  to  be  treated  as  excluding  the  public 
from  the  trial  for  no  other  reason  than  that  in  the  judgment  of 
the  court  the  evidence  adduced  would  be  unfit  for  people  ofl 
mature  age  to  hear.  We  are  bound  to  accept  the  latter  of  these, 
alternatives,  and,  though  the  motive  which  prompted  the  order 
may  have  been  ever  so  worthy,  the  order  itself  is  indefensible. 

The  Constitution  declares  that  in  all  criminal  prosecutions  the 
accused  shall  have  the  right  to  a  public  trial.  (Sec.  16,  Art. 
III.)  Just  what  is  meant  by  a  public  trial  has  been  the  subject 
of  some  discussion;  but,  with  a  single  exception,  we  undertake 
to  say  that  no  court  of  last  resort  in  this  country  has  ever  sus- 
tained an  order  of  the  character  of  the  one  before  us,  when 
timely  objection  to  it  was  interposed. 

People  V.  Hall,  51  App.  Div.  57,  64  N.  Y.  Supp.  433,  by  an 
intermediate  court  of  New  York,  is  cited  to  sustain  the  lower 
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court  here.  In  making  the  order  the  court  in  that  case  said 
to  counsel  for  the  defendant:  '*If  there  is  any  person  •  •  • 
you  desire  to  have  in  the  courtroom  for  the  protection  of  your 
client's  rights,  the  court  has  no  intention  of  excluding  any  such 
person."  We  are  also  informed  in  the  opinion  that:  "During 
the  trial  persons  were  admitted  on  the  suggestion  of  the  defend- 
ant's counsel,  and  the  court  made  it  plain  that  any  people  the 
defendant  desired  to  attend  would  not  be  excluded."  Further 
in  the  course  of  the  opinion  the  court  said:  **That  the  protection 
of  a  public  trial  must  be  given  to  every  defendant  charged  with 
a  crime  is  obvious.  No  court  in  this  nation  has  ever  held  other- 
wise, so  far  as  I  am  able  to  ascertain.  That  principle  must  be 
held  unimpaired,  but  its  retention  does  not  entirely  wrest  from 
the  trial  judge  the  discretion  to  conduct  the  trial  consonant  with 
good  morals,  common  decency,  and  in  an  orderly  manner." 
Whatever  else  may  be  said  of  certain  of  the  court's  observations, 
the  facts  diflferentiate  the  New  York  case  from  the  one  before  us. 
In  Reagan  v.  United  States,  202  Fed.  488,  44  L.  R.  A.  (n.  s.) 
583,  120  C.  C.  A.  627,  the  circuit  court  of  appeals  for  the  ninth 
circuit  approved  an  order  excluding  the  public  from  a  certain 
trial  for  no  other  reason  than  as  stated  by  the  trial  judge:  "I 
believe  many  are  here  out  of  morbid  curiosity;  second,  I  feel 
that  the  jurors  in  the  box  can  listen  to  the  testimony  better  if 
not  bothered  by  the  people  in  the  courtroom;  and,  in  the  third 
place,  I  am  not  feeling  good  myself  this  morning,  and  I  can  listen 
to  the  testimony  of  the  witnesses  and  objections  of  counsel  bet- 
ter than  if  I  am  bothered  with  noise  in  the  courtroom."  After 
referring  to  some  of  the  authorities,  the  court  of  appeals  dis- 
posed of  the  question  and  said:  **We  think  the  better  doctrine 
is  that  it  is  not  reversible  error  to  exclude  the  spectators  as  was 
done  by  the  order  of  the  court  in  the  case  at  bar,  when  there 
is  no  showing  whatever  that  the  defendant  was  prejudiced 
thereby,  or  deprived  of  the  presence,  aid,  or  counsel  of  any 
person  whose  presence  might  have  been  of  advantage  to  him." 
Just  how  a  defendant  could  show  that  he  was  prejudiced  by  an 
order  excluding  the  public  or  that  the  presence  of  a  particular 
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person  or  of  the  public  could  have  been  of  advantasre  to  him 
is  not  disclosed,  and  such  reasoning  has  been  condemned  by  the 
courts  everywhere.  With  equal  propriety  the  court  might  deny 
a  defendant  charged  with  a  felony  the  right  to  a  trial  by  a  jury, 
and  then  insist  that  the  defendant,  found  guilty  by  the  court, 
must  show  prejudice  by  demonstrating  that  a  jury  would  have 
reached  a  different  result. 

The  Constitution  guarantees  to  a  defendant  charged  with 
[6]  crime,  whether  innocent  or  guilty,  a  public  trial,  and  when 
the  right  is  denied  him,  he  has  not  had  a  fair  and  impartial 
trial  within  the  meaning  of  the  Constitution,  and  all  that  can 
be  required  of  him  is  that  he  make  known  the  fact  of  the  denial, 
and  the  law  imputes  prejudice. 

The  only  decision  by  a  court  of  last  resort  approving  an  order 
which  had  the  effect  of  denying  a  public  trial  to  a  person 
charged  with  crime  is  to  be  found  in  State  v.  Johnson,  26  Idaho, 
609,  144  Pac.  784.  The  order  of  the  trial  court  was  that: 
"During  the  trial  of  this  case  all  spectators  will  be  excluded 
from  the  courtroom."  And  in  approving  it  the  supreme  court 
said:  ''In  cases  like  the  one  at  bar,  where  the  evidence  is  of  a 
very  immoral  and  disgusting  nature,  we  do  not  think  the  court 
erred  in  excluding  the  general  public  from  the  courtroom  during 
the  trial.  Of  course,  the  friends  of  the  defendant  who  desired 
to  be  present  and  the  officers  of  the  court,  including  members  of 
the  bar,  ought  not  to  be  excluded;  but  to  exclude  the  general 
public  who  only  have  a  curiosity  to  hear  the  revolting  details 
of  a  rape  case  does  not  deprive  a  defendant  of  a  public  trial  as 
provided  by  the  Constitution  and  statutes  above  cited.*'  If  the 
trial  court  employs  the  term  "spectators"  in  its  common,  ordi- 
nary acceptation,  then  any  friend  of  the  defendant  present 
merely  as  a  looker-on,  an  observer,  or  a  witness  to  the  proceed- 
ings was  excluded  in  violation  of  the  rule  which  the  court  an- 
nounces, and  there  is  nothing  in  the  opinion  to  indicate  that  any 
different  meaning  was  intended  to  apply.  Who  shall  determine 
whether  a  spectator  is  drawn  to  the  courtroom  by  idle  curiosity 
or  by  interest  ?    What  test  shall  be  applied  and  what  shall  con- 
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stitute  interest  sufficient  to  justify  his  presence  t  Why  should 
an  exception  be  made  in  favor  of  a  friend  of  the  defendant 
while  the  taxpayer,  who  is  interested  to  know  how  the  public 
servants — the  judge,  the  county  attorney,  the  sheriff,  etc. — per- 
form their  work,  is  excluded!  And  why  make  an  exception  in 
favor  of  members  of  the  bar  who  are  not  interested  in  the  trial 
of  the  case.  Is  it  because  lawyers  are  presumed  to  be  immune 
against  the  influence  of  testimony  **of  a  very  immoral  and  dis- 
gusting nature,"  or  is  it  because  members  of  the  legal  profes- 
sion enjoy  some  special  privilege  not  open  to  the  laymen?  The 
bare  statement  of  such  propositions  is  their  own  refutation. 

In  State  v.  McCool,  34  Kan.  617,  9  Pac.  745,  the  court,  at 
the  instance  of  the  county  attorney,  requested  all  ladies  present 
to  leave  the  courtroom,  as  the  public  prosecutor  was  about  to 
refer  to  evidence  '* unfit  for  ladies  to  hear."  The  alleged  mis- 
conduct of  the  county  attorney  in  making  the  request,  and  not 
the  invasion  of  the  defendant's  constitutional  right  by  the  court, 
was  the  ground*  of  error  assigned,  and  the  opinion  proceeds 
upon  that  theory,  and  does  not  discuss  the  question  of  constitu- 
tional law. 

Rolertson  v.  State,  64  Fla.  437,  60  South.  118,  and  State  v. 
Nyhus,  19  N.  D.  326,  27  L.  R.  A.  (n.  s.)  487,  124  N.  W.  71, 
are  sometimes  cited  as  authority  for  excluding  the  public  from 
the  trial  of  a  criminal  case,  but  neither  supports  such  doctrine. 
In  the  first  case,  court  officers,  witnesses,  the  jurors,  attorneys, 
the  parties  and  **all  persons  directly  interested  in  the  case" 
were  allowed  in  the  courtroom,  while  in  the  latter  the  jurors, 
officers  of  the  court,  attorneys,  litigants  and  their  attorneys, 
witnesses,  and  ''any  other  person  or  persons  whom  the  several 
parties  may  request  to  remain"  were  permitted  to  be  present. 

But,  whatever  may  be  said  of  these  decisions  or  of  the  views 
entertained  elsewhere,  this  court  ought  not  to  give  to  our  own 
Constitution  such  a  construction  as  will  sterilize  its  most  vital 
parts.  Article  HI  is  popularly  referred  to  as  our  Bill  of 
Rights;  but,  if  the  power  to  annul  its  provisions  is  vested  in 
the  district  courts,  then  the  appellation  is  a  misnomer.    These 
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guaranties  were  not  intended  as  mere  glittering  generalities,  but 
to  serve  useful  and  practical  ends.  "With  equal  propriety  might 
the  court  have  denied  this  defendant  the  right  to  bail,  the  right 
to  counsel,  the  right  to  process  to  compel  the  attendance  of  wit- 
nesses in  his  behalf,  or  the  right  to  trial  by  jury.  It  was  never 
intended  that  these  guaranties  might  be  ignored,  set  aside  or 
evaded. 

The  courts  quite  generally,  though  not  uniformly,  hold  that 
this  provision  for  a  public  trial  is  so  far  for  the  personal  benefit 
of  the  accused  that  he  may  waive  it,  and  that  he  does  waive  it 
by  failing  to  object  to  the  order  of  exclusion  (People  v.  Swaf- 
ford,  65  Cal.  223,  3  Pac.  809 ;  Benedict  v.  People,  23  Colo.  126, 
46  Pac.  637 ;  Button  v.  State,  123  Md.  373,  61  Atl.  417 ;  State 
V.  NyJius,  above),  or  by  requesting  the  order  himself.  (Carter 
V.  State,  99  Miss.  435,  54  South.  734.)  The  provision  is  to  be 
given  a  reasonable  construction.  It  is  not  to  be  assumed  that 
it  was  intended  to  impose  senseless  or  impossible  conditions. 
When  the  authorities  have  made  reasonable  provision  for  a 
courtroom,  complaint  cannot  be  made  that  it  has  not  seating 
capacity  sufficient  to  accommodate  the  entire  population  of  the 
county;  nor  can  complaint  be  made  of  an  order  which  closes 
the  doors  after  the  courtroom  is  filled.  (Myers  v.  State,  97  Ga. 
76,  25  S.  E.  252;  State  v.  Brooks,  92  Mo.  542,  5  S.  W.  257,  330; 
Jackson  v.  Commonwealth,  100  Ky.  239,  66  Am.  St.  Rep.  336,  38 
S.  W.  422,  1091;  Kugadt  v.  State,  38  Tex.  Cr.  681,  44  S.  W. 
989.)  And  this  provision  is  to  be  construed  with  others.  The 
same  Constitution  which  guarantees  a  public  trial  creates  the 
district  courts  of  this  state  and  clothes  them  with  the  powers 
necessary  to  preserve  order  and  perform  their  allotted  func- 
tions  with  becoming  dignity  and  decorum,  and  therefore  the  ex- 
clusion of  persons  for  disorderly  conduct  or  because  they  impede 
the  due  administration  of  the  law,  is  justifiable.  (Grimmett  v. 
State,  22  Tex.  App.  36,  58  Am.  Rep.  630,  2  S.  W.  631 ;  Lide  v. 
State,  133  Ala.  43,  31  South.  953 ;  State  v.  Callahan,  100  Minn. 
63,  110  N.  W.  342.)  Upon  the  same  principle  the  courts  may 
protect  themselves,  their  officers,  litigants  and  interested  parties. 
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from  characters  dangerous  because  of  their  disposition,  their 
habits  or  physical  condition.  And  it  may  be  assumed  that  such 
courts  have  the  power,  upon  altogether  different  grounds,  to 
exclude  minors  under  certain  circumstances,  though  that  ques- 
tion is  not  before  us. 

Whatever  be  the  history  of  the  origin  of  this  guaranty,  the 
[7]  provision  of  our  state  Constitution  is  to  be  construed  in  the 
light  of  the  conditions  prevailing  in  Montana  at  the  date  of  its 
enactment  in  1889.  {State  eax  rel.  Jackson  v.  Kennie,  24  Mont. 
45,  60  Pac.  589.)  K  a  trial  from  which  all  are  excluded  except 
court,  jury,  witnesses,  counsel,  defendant  and  court  officers,  in- 
cluding a  public  stenographer  who  records  the  entire  proceed- 
ings, constitutes  a  public  trial,  then  this  provision  is  meaning- 
less, and  does  not  guarantee  anything;  for  it  must  have  been 
understood  by  its  framers  and  by/the  people  who  enacted  it 
that  the  persons  designated  above  would  of  necessity  be  in  at- 
tendance upon  the  trial  of  every  felony  case  at  least,  as  the  con- 
stituents of  the  judicial  machinery  then  recognized  by  law.  It 
must  be  that  the  framers  of  our  fundamental  law  understood 
that,  in  order  for  a  trial  to  be  public,  the  attendance  cannot  be 
limited  to  those  persons  whose  presence  would  be  necessary  in 
order  to  conduct  the  trial.  It  has  always  required  something 
more  than  this  to  constitute  a  public  trial,  and  to  this  fact  our 
legislatures  have  added  emphasis. 

Long  before  the  Constitution  was  adopted  the  statutes  de- 
clared: **The  sittings  of  every  court  of  justice  shall  be  public 
except  as  provided  in  the  next  section."  (Sec.  544,  First  Div., 
Comp.  Stats.  1887.)  The  one  exception  mentioned  the  trial  of 
an  action  for  divorce.  (Sec.  545,  First  Div.,  Comp.  Stats. 
1887.)  In  1895  the  exception  was  broadened  to  include  as  well 
the  trials  of  actions  for  criminal  conversation,  seduction  and 
breach  of  promise  of  marriage  (sees.  100,  101,  Code  Civ.  Proc. 
1895),  but  all  within  the  exception  are  civil  actions;  and  this 
legislative  declaration  is  subject  to  the  rule,  **Expressio  umus 
exclusio  dterius.''  The  Constitution  has  declared  for  public 
trials  in  criminal  cases,  and  the  legislature  has  said,  in  effect, 
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that  except  in  the  civil  actions  enumerated,  the  doors  of  the 
courtroom  shall  be  open  during  all  the  sittings  of  the  court,  and 
that  the  power  does  not  exist  anywhere  to  exclude  from  the 
courtroom  any  one  sui  juris  who  comes  into  the  presence  of  the 
court  when  there  is  accommodation  for  him,  and  who  conducts 
himself  in  a  becoming  manner. 

In  our  judgment,  the  purpose  of  this  constitutional  provision 
is  threefold.  Primarily  it  is  for  the  benefit  of  the  accused — 
to  afford  him  the  means  of  proving  a  fact  with  reference  to 
some  question  of  procedure  which  it  may  become  necessary  for 
him  to  prove  in  order  to  protect  his  rights,  and  to  see  that  he 
is  not  unjustly  condemned.  {State  v.  Oshomef  54  Or.  289,  20 
Ann.  Cas.  627,  103  Pac.  62.)  But  it  likewise  involves  questions 
of  public  interest  and  concern.  The  people  are  interested  in 
knowing,  and  have  the  right  to  know,  how  their  servants — ^the 
judge,  county  attorney,  sheriff  and  clerk — conduct  the  public's 
business.  As  was  said  by  the  supreme  court  of  California: 
"In  this  country  it  is  a  first  principle  that  the  people  have  the 
right  to  know  what  is  done  in  their  courts."  (In  re  Short- 
ridge,  99  Cal.  529,  37  Am.  St.  Rep.  78,  21  L.  B.  A.  755,  34  Pac. 
227.) 

**The  right  to  have  the  courts  open  is  the  right  of  the  pub- 
lic." (State  V.  Copp,  15  N.  H.  212.)  But  the  public  is  inter- 
ested  in  every  criminal  trial  that  court  officers  and  jurors  are 
kept  keenly  alive  to  a  sense  of  their  responsibility  and  the  im- 
portance of  their  functions,  and  interested  spectators  by  their 
presence  are  the  most  potent  influence  to  accomplish  this  desired 
end.  (Cooley's  Const.  Lim.,  2d  ed.,  441.)  To  the  credit  of  our 
courts  it  may  be  said  that  the  question  before  us  has  seldom 
arisen,  but,  when  it  has,  the  authorities  with  singular  unanimity 
have  upheld  the  right  guaranteed  by  the  Constitution,  and  have 
given  such  construction  to  the  guaranty  as  vitalizes  it  and  makes 
it  of  practical,  not  merely  theoretical,  value.  (People  v.  Mur- 
ray, 89  Mich.  276,  28  Am.  St.  Rep.  294,  14  L.  R.  A.  809,  50 
N.  W.  995;  affirmed  in  People  v.  Yaeger,  113  Mich.  228,  71 
N.  W.  491;  State  v.  Osborne,  above  j  State  v.  Hensley,  75  Ohio 
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St.  255,  116  Am.  St.  Rep.  734,  9  Ann.  Cas.  108,  9  L.  R.  A. 
(n.  s.)  277,  79  N.  E.  462 ;  TUton  v.  State,  3  Ga.  App.  59,  62 
S.  E.  651;  People  v.  Hartman,  103  Cal.  242,  42  Am.  St.  Rep. 
108,  37  Pac.  153 ;  WUliamson  v.  Lacey,  86  Me.  80,  25  L.  R.  A. 
506,  29  Atl.  943.) 

Because  of  the  error  committed  in  denying  the  defendant  a 
public  trial,  the  judgment  and  order  are  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Ma.  Chief  Justice  Beantly  concurs. 

MR.  JUSTICE  SANNER :  I  find  myself  unable  to  assent  to 
the  reversal  of  this  case.  Assuming,  for  the  moment,  that  the 
order  of  exclusion  was  indefensible,  the  mere  making  of  it  would 
not  be  reversible  error  in  the  absence  of  a  showing  that  it  was  so 
enforced  as  to  actually  invade  the  appellant's  right  to  a  public 
trial;  and,  deeming  the  minute  entry  to  be  nothing  more  than 
the  clerk's  version  of  the  order  itself,  the  terms  of  which  appear 
at  large  in  the  trial  proceedings,  I  can  discern  no  such  showing 
in  this  record. 

The  section  of  our  Constitution  in  which  the  right  to  a  public 
trial  is  recognized  (sec.  16,  Art.  Ill)  deals  with  rights  which 
are  to  obtain  ''in  all  criminal  prosecutions,"  and  these  rights, 
stated  as  in  pari  materia  and  without  restriction,  except  as  to 
the  place  of  trial,  are  to  be  considered  in  the  same  way.  They 
are  to  be  taken  as  without  restriction,  or  each  is  to  be  construed 
with  reference  to  its  origin,  to  the  protection  it  was  meant  to 
afford,  and  to  the  conditions  annexed  to  its  observance.  That 
some  of  them  cannot  be  taken  as  without  restriction  is  conceded 
everywhere,  this  state  included.  The  right  to  meet  the  wit- 
nesses face  to  face  is  not  absolute,  but  is  subject  to  certain  ex- 
ceptions, such  as  dying  declarations,  documentary  evidence  and 
testimony  given  on  a  previous  hearing  of  the  same  cause  by  a 
witness  who  has  since  died  or  left  the  jurisdiction  (129  Am.  St. 
Rep.  23  et  seq.) ;  the  right  to  process  to  compel  the  attendance 
of  witnesses  may  be  limited  as  to  the  number  of  such  witnesses, 
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and  is  limited  in  all  cases  by  the  state  line  so  far  as  compelling 
their  attendance  is  concerned;  the  right  to  a  speedy  trial  is  uni- 
formly interpreted  to  require  the  accused  to  wait  until  informa- 
tion or  indictment  can  be  filed,  until  the  prosecution  has  had  a 
reasonable  time  to  prepare  its  case,  and  until  the  court  and  pub- 
lic officers  can,  without  extraordinary  efforts,  diligence,  or  exer< 
tion,  get  around  to  its  consideration  {United  States  v.  Fox,  3 
Mont.  512 ;  State  v.  Conrow,  13  Mont.  552,  35  Pac.  240) ;  and, 
finally,  the  right  to  an  impartial  jury  is  held  to  mean  a  jury 
composed  of  persons  whose  impartiality,  as  measured  by  legal 
standards,  has  been  established  by  legal  means,  and  not  persons 
who  are  without  any  psychological  unfitness. 

That  the  right  to  a  public  trial  is  to  be  similarly  treated  and 
cannot  be  applied  "in  all  criminal  prosecutions"  follows  from 
the  admission  that  occasions  may  arise  when  the  accused,  though 
in  no  wise  responsible,  may  have  to  submit  to  a  partial  or  a  total 
exclusion  of  the  general  public,  as,  in  the  cases  cited  approv- 
ingly above,  where  the  judge  has  lost  control  of  his  audience 
(Orimmett  v.  State) ^  where  the  audience  applauds  {Lide  v. 
State)  f  where  the  mere  presence  of  the  audience,  though 
orderly,  tends  to  embarrass  the  prosecuting  witness  so  that  she 
cannot  tell  her  story  (State  v.  Callahan,  supra) .  It  is  also  sug- 
gested, and  I  think  with  reason,  that  under  certain  other  cir- 
cumstances trial  courts  may  exclude  minors,  doubtless  because, 
as  stated  by  Cooley,  *'a  regard  to  public  morals  and  public 
decency  would  require  that  at  least  the  young  be  excluded  from 
hearing  and  witnessing  the  evidences  of  human  depravity." 
(Const.  Lim.,  7th  ed.,  p.  441.)  But  minors  are  certainly  a  part 
of  the  public,  and  the  difference  in  intelligence,  in  moral  sus- 
ceptibility, and  in  capacity  to  be  of  benefit  by  his  presence  is 
not  noticeably  less  in  a  person  the  day  before  than  it  is  the  day 
after  he  attains  majority. 

The  essence  of  the  matter,  as  I  see  it,  is  that  courts,  charged 
with  the  administration  of  justice,  are  engaged  in  moral  con- 
servation of  the  highest  order  and  rest  under  no  obligation  what- 
ever to  become  centers  of  moral  infection  in  order  that  the  trial 
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may  be  said  to  be  public,  any  more  than  they  rest  under  the 
obligation  to  make  extraordinary  efforts  to  take  up  the  trial 
in  order  that  it  may  be  said  to  be  speedy.  This  provision  of  our 
Constitution  is  simply  a  reiteration  and  application  to  this  state 
of  the  like  provision  found  in  the  Sixth  Amendment  to  our 
national  Constitution.  It  had  its  origin  in  an  age  when  stenog- 
raphers were  unknown;  when  newspapers  were  few  and  under 
restrictions.  The  abuses  of  secret  'or  **star  chamber"  proceed- 
ings conducted  for  political  ends  caused  its  formulation,  and  its 
object  is  to  prevent  a  recurrence  of  such  abuses.  It  ought  not 
to  be  made  an  avenue  for  the  escape  of  obvious  guilt  in  a  case 
which  bears  no  sort  of  resemblance  to  these  conditions,  where, 
protected  by  the  stenographic  record,  the  newspapers,  and  the 
presence  of  such  persons  as  were  permitted  to  remain,  no  chance 
for  secrecy  was  possible. 

To  my  mind,  the  order  for  which  this  cause  is  to  be  reversed 
was  a  proper  one,  based  upon  grounds  far  more  tenable  than 
any  inability  or  indisposition  of  a  judge  to  preserve  order  in  his 
courtroom.  The  record  shows  that  the  testimony  was  demoraliz- 
ing in  character,  and  that  the  presiding  judge  knew  it  would  be 
so,  from  the  trial  of  a  companion  case  just  concluded.  Apart 
from  those  occasions  when  the  maintenance  of  order  or  the  pro- 
tection of  the  accused  himself  requires  the  courtroom  to  be 
cleared,  there  is  authority  as  well  as  reason  for  the  view  that  the 
right  to  a  public  trial  is  not  infringed  if  from  a  regard  to  pub- 
lic morals  and  public  decency  such  an  order  is  made  in  a  proper 
case,  and  this  is  particularly  true  where  the  order  is  not  absolute 
and  does  not  result  in  a  secret  trial,  ''notwithstanding  that  those 
persons  whose  presence  could  be  of  no  service  to  the  accused 
and  who  would  only  be  drawn  thither  by  a  prurient  curiosity 
are  excluded  altogether."  (Cooley's  Const.  Lim.,  7th  ed.,  441; 
Benedict  v.  People,  23  Colo.  126,  46  Pac.  637 ;  Reagan  v.  United 
States,  202  Fed.  488,  44  L.  R.  A.  (n.  s.)  583,  120  C.  C.  A.  627; 
State  V.  Johnson,  26  Idaho,  609,  144  Pac.  784;  People  v.  Hdli, 
51  App.  Div.  57,  64  N.  Y.  Supp.  433 ;  State  v.  McCool,  34  Kan. 
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617,  9  Pac.  745 ;  Robertson  v.  State,  64  Fla.  437,  60  South.  118 ; 
State  V.  NyJius,  19  N.  D.  326,  27  L.  R.  A.  (n.  s.)  487,  124  N.  W. 
71;  People  V.  Swafford,  65  Cal.  223,  3  Pac.  809;  People  v. 
Kerrigan,  73  Cal.  222,  14  Pac.  849.) 


FOWLIB,  Respondent,  v.  CRUSB  bt  al.,  AppiZiLAKTS. 

(No.  3,756.) 
(Submitted  March  22,  1016.    Decided  April  12,  1016.) 

[157  Pac.  958.] 

Slander — Repetition  —  Malice  —  Punitive  Damages — Wealth  of 
Defendant — Principal  and  Agent — Detectives — Declarations 
— Inadmissibility  —  Damages  —  Evidence  —  Privileged  Com- 
munications —  Waiver  —  Instructions — Oood  Character — Pre- 
sumptions. 

Trial — Error — Rendered  Harailess  During  ProgrQ98  of. 

1.  Error  committed  during  a  trial  which  is  rendered  harmless  during 
its  progress,  and  therefore  cannot  prejudice  the  complaining  party,  is 
insufficient  to  impeach  a  judgment. 

Slan  der — Repetition — Malice. 

2.  The  repetition  of  slanderous  words  at  different  times  is  a  sufficient 
showing  of  malice  to  entitle  plaintiff  to  recover  punitive  damages. 

Same — Punitive  Damages — Wealth  of  Defendant. 

3.  The  wealth  and  social  standing  of  defendant  charged  with  slander 
may  be  looked  to  bj  the  juiy  in  determining  the  punitive  damages  to  be 
assessed. 

Same — Principal  and  Agent — Declarations — Admissibilitj. 

4.  Declarations  of  the  agent  relating  to  the  business  for  which  he  is 
employed,  and  explanatory  of  his  acts,  when  proceeding  within  the 
scope  of  his  authority,  are  deemed  to  be  the  declarations  of  the  prin- 
cipal, and  are  competent  evidence  to  bind  the  latter;  otherwise  not. 

Same — Detectives — Inadmissibility — Declarations  of  Agent. 

5.  Defendant  in  an  action  for  slander  had  employed  detectives  to  ob- 
tain information  relative  to  the  whereabouts  of  articles  of  jewelry 
thought  by  him  to  have  been  stolen  by  plaintiff,  a  hotel-keeper.  They, 
in  conversations  with  plaintiff,  repeated  defendant's  words  in  effect 
charging  the  former  with  theft.  Plaintiff  was  permitted  to  testify  to 
these  declarations.    Held  prejudicial  error,  under  the  rule  supra, 

[As  to  slanderous  statements  relative  to  personal  or  business  affairs, 
see  note  in  104  Am.  St.  Bep.  143.] 

Same — Damages — Evidence — Proper  Rebuttal. 

6.  Plaintiff,  a  hotel-keeper,  having  introduced  evidence  to  the  effect 
that  after  the  alleged  slander,  her  daily  income  from  her  business  had 
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decreased  substantially,  it  was  error  to  deny  defendant  tlie  right  to 
show  in  rebuttal  that  during  the  same  time  the  business  of  other  hotels 
of  the  same  class  likewise  declined,  as  tending  to  establish  that  the  loss 
suffered  by  plaintiff  was  properly  attributable  to  causes  foreign  to  the 
alleged  wrong. 

Same — Privileged  Communications — Waiver. 

7.  By  making  the  slanderous  statement  in  the  presence  of  a  stranger, 
defendant  removed  the  bar  of  privilege  otherwise  attending  commu- 
nications made  by  him  to  his  agents  only,  which  might  have  protected 
him,  in  the  absence  of  actual  malice.     (Bev.  Cddes,  sec.  3604.) 

Same — Instructions. 

8.  Instruction  to  the  jury  that  in  order  to  find  for  plaintiff  the  proof 
must  show  that  defendant  uttered  the  words  made  the  basis  of  an  ac- 
tion for  slander,  or  "substantially  similar  words,"  held  not  prejudicially 
erroneous. 

Same — Instructions — Technical  Terms — Proper  Bule. 

9.  In  formulating  instructions,  courts  should  employ  terms  and  expres- 
sions which  have  been  approved  generally  as  technically  correct. 

Same — Instructions — Goo d  Character — Presumptions. 

10.  An  instruction  that,  in  the  absence  of  evidence  to  the  contrary, 
the  law  presume  that  the  plaintiff  in  an  action  for  slander  possesses 
a  good  reputation,  held  proper  under  section  8026,  Bevised  Codes. 

Appeal  from  District  Court,  Lewis  and  Clark  County,  in  the 
First  Judicial  District;  J.  A.  Matthews,  Judge  of  the  Fourteenth 
District,  presiding. 

Action  by  Lizzie  O'Connor  Fowlie  against  Thomas  Cruse. 
Judgment  for  plaintiff.  Pending  motion  for  new  trial,  defend- 
ant died,  and  Richard  Cruse  and  others  administrators  with  the 
will  annexed,  were  substituted  in  his  stead.  From  the  judg- 
ment and  an  order  denying  said  motion,  defendants  appeaL 
Reversed  and  remanded. 

Messrs,  Walsh,  Nolan  dk  ScaUon,  for  Appellants,  submitted 
a  brief ;  Mr.  C.  B.  Nolan  argued  the  cause  orally. 

A  demurrer  was  interposed  to  the  complaint  on  the  ground 
that  two  causes  of  action  were  improperly  united,  the  first  predi- 
cated on  injuries  to  character,  the  second,  as  we  contend,  predi- 
cated on  injuries  to  person.  {Paxton  v.  Woodward,  31  Mont. 
195,  107  Am.  St.  Rep.  416,  3  Ann.  Cas.  546,  78  Pac.  215 ;  Larnb 
V.  Harbaugh,  105  Cal.  680,  39  Pac.  56 ;  Bowman  v.  Wohlke,  166 
Cal.  121,  Ann.  Cas.  1915B,  1011,  135  Pac.  37;  Qreen  v.  Dwvies, 
182  N.  Y.  499,  3  Ann.  Cas.  310,  75  N.  B.  536;  De  Wolfe  ▼. 
Abraham,  151  N.  Y,  186,  45  N.  E.  455;  Tandy  v.  Riley,  26  Ky. 
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Law  Rep.  993,  82  S.  W.  1000 ;  Martin  v.  Mattison,  8  Abb.  Pr. 
(N.  Y.)  3.)  The  improper  uniting  of  two  causes  of  action  in 
tbe  complaint  is  not  waived  by  the  defendant  submitting  to 
trial  of  issues  where  objection  on  this  ground  is  previously 
raised  by  demurrer.  (Thelin  v.  Stewart,  100  Cal.  372,  34  Pac. 
861.) 

The  defendant  could  not  be  held  liable  for  any  repetition  of 
the  statement  by  others,  even  by  an  agent  without  proof  that 
the  agent  or  other  person  had  instructions  to  repeat  or  republish 
alleged  slander,  or  else  that  he  was  acting  within  the  general 
scope  of  his  authority.  (Oerman  8av.  Bank  v.  Fritz,  135  Iowa, 
44,  109  N.  W.  1008.) 

The  alleged  statement  was  privileged.  (Morton  v.  Knipe, 
128  App.  Div.  94,  112  N.  Y.  Supp.  451,  453;  Railivay  Co.  v. 
Brooks,  69  Miss.  168,  30  Am.  St.  Rep.  528,  13  South.  847 ;  Tay- 
lor V.  Chanibers,  2  Ga.  App.  178,  58  S.  E.  369;  Edwards  v. 
KevU,  133  Ky.  392,  134  Am.  St.  Rep.  463,  28  L.  R.  A.  (n.  s.) 
551,  118  S.  W.  273 ;  Holmes  v.  Royal  Fraternal  Union,  222  Mo. 
556,  26  L.  R.  A.  (n.  s.)  1080,  121  S.  W.  100;  BoTilinger  v. 
Oemiania  Life  Ins.  Co,,  100  Ark.  477,  Ann.  Cas.  1913C,  613, 
36  L.  R.  A.  (n.  s.)  449,  140  S.  W.  257;  Nichols  v.  Eaton,  110 
Iowa,  509,  80  Am.  St.  Rep.  319,  47  L.  R.  A.  483,  81  N.  W.  792 ; 
Richardson  v.  Cooke,  129  La.  365,  56  South.  318;  Briggs  v. 
Brown,  55  Pla.  417,  46  South.  325;  Hansen  v.  Hansen,  126 
Minn.  426,  L.  R.  A.  1915A,  104,  148  N.  W.  457;  Hoover  v. 
Jordan,  27  Colo.  App.  515,  150  Pac.  333;  Adams  v.  Cameron, 
27  Cal.  App.  625,  150  Pac.  1005,  151  Pac.  286.) 

By  an  instruction  the  jury  were  told  that  the  plaintiff  might 
recover  if  the  defendant  had  spoken  the  words  charged  in  the 
complaint,  **or  substantially  similar  words."  This  is  not  cor- 
rect law.  It  was  necessary  for  the  plaintiff  to  prove  the  exact 
words  or  words  of  exactly  the  same  meaning.  (Sanford  v.  Oadr 
dis,  15  111.  228;  Ransom  v.  McCurley,  140  111.  626,  31  N.  E. 
119;  Fox  V.  Vanderbeck,  5  Cow.  (N.  Y.)  513.) 

The  question  of  malice  in  connection  with  a  civil  action  for 
libel  was  exhaustively  considered  by  the  supreme  court  of  Cali- 
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fornia  in  Davis  v.  Hearst,  160  Cal.  143,  116  Pac.  530.  The 
repetition  of  the  statement  to  Keys  and  Garrity  would  also  be 
privileged,  and  would  not  prove  malice.  {Hayden  v.  Has- 
hrouck,  34  R.  I.  556,  42  L.  R.  A.  (n.  s.)  1109,  84  Atl.  1087  j 
Shinglemeyer  v.  Wright,  124  Mich.  230,  50  L.  R.  A.  129,  82 
N.  W.  887.) 

Messrs,  E.  A.  and  Frank  E.  Carleton,  for  Respondent,  sub- 
mitted a  brief;  Mr.  E.  A.  Carleton  argued  the  cause  orally. 

The  following  authorities  support  our  contention  that  the 
causes  of  action  were  properly  joined  in  the  complaint:  White 
V.  Cox,  46  Cal.  169;  Brewer  v.  Temple,  15  How.  Pr.  (N.  T.) 
286 ;  Harris  v.  Avery,  5  Kan.  146 ;  De  Wolfe  v.  Abraham,  6  App. 
-Div.  172,  39  N.  Y.  Supp.  1029 ;  23  Cyc.  414,  415 ;  1  Bncy.  PI.  & 
Pr.  188. 

Whatever  an  agent  does  in  the  course  of  his  employment  the 
principal  is  liable  for,  if  injury  results,  and,  therefore,  the  acts 
and  declarations  of  the  agents  and  representatives  spoken  and 
done  in  the  course  of  their  employment  are  the  acts  and  declara- 
tions of  the  principal,  and  are  just  as  competent  and  proper  as 
if  the  words  were  spoken  or  the  acts  done  by  the  principal  him- 
self. The  very  method  by  which  agency  is  proved  supports 
this  contention.  **Agency  may  be  proved  by  circumstantial 
evidence.  Great  latitude  is  allowed  in  the  admission  of  testi- 
mony tending  to  prove  facts  and  circumstances  from  which  the 
existence  of  an  agency  may  be  inferred."  (10  Ency.  of  Evi- 
dence, 21.)  Such  testimony  as  to  the  admissions  of  the  defend- 
ant is  a  part  of  the  res  gestae  in  the  case,  and,  hence,  competent. 
(Lotvry  v.  Harris,  12  Minn.  255.) 

Were  the  agents  in  this  case  general  or  special  agents!  Were 
the  statements  made  by  them  to  plaintiff,  to  the  eflPect  that  defend- 
ant had  uttered  and  published  the  defamatory  words  complained 
of,  made  while  they  were  in  the  pursuance  of  the  work  for  which 
defendant  employed  themt  They  were  general  agents  within 
the  rules  of  law,  and,  being  about  their  master's  business,  acting 
within  the  apparent  scope  of  their  authority,  the  statements 
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were  competent.  The  statements  were  made  incident  to  their 
employment.  {Maier  ▼.  Randolph,  33  Ean.  340,  6  Pac.  625; 
Atchison,  T,  &  8.  F.  B.  Co.  v.  BandaU,  40  Kan.  421,  19  Pac. 
783 ;  Voegeli  v.  Pickel  Marble  &  Gramie  Co.,  49  Mo.  App.  643, 
645 ;  Rounds  v.  Delaware  L,  <fe  W.  B.  Co.,  64  N.  Y.  129,  21  Am, 
Rep.  597;  Electric  Power  Co.  v.  Metropolitan  Telep.  etc.  Co., 
75  Hun  (N.  Y.),  68,  27  N.  Y.  Supp.  93;  Faber  v.  MissouH  Pac. 
By,  Co.,  116  Mo.  81,  20  L.  R.  A.  350,  22  S.  W.  631 ;  Douglass  v. 
Stephens,  18  Mo.  362 ;  OUmartin  v.  Mayor  etc.  of  New  York,  55 
Barb.  (N.  Y.)  239;  Eckert  v.  St.  Louis  Transfer  Co.,  2  Mo.  App. 
36 ;  New  Orleans  etc.  B.  Co.  v.  Bailey,  40  Miss.  395.)  The  ques- 
tion whether  or  not  the  employee  was  within  the  scope  of  his 
employment  is  for  the  jury.  {Ho f  man  v.  New  York  etc.  B.  Co., 
46  N.  Y.  Super.  Ct.,  14  Jones  &  S.  526 ;  Bounds  v.  Delaware  L. 
&  W.  JK.  Co,,  64  N.  Y.  129,  21  Am.  Rep.  597 ;  Brunner  v.  Ameri- 
can  Tel.  &  Tel  Co,,  160  Pa.  St.  300,  28  Atl.  690.)  Upon  this 
question  of  whether  he  was  so  acting  within  the  scope  of  his 
authority,  the  finding  of  the  jury  is  conclusive.  {Schidte  v. 
Holliday,  54  Mich.  73,  19  N.  W.  752.) 

Stress  is  laid  upon  the  fact  that  the  defendant  did  not  ex- 
pressly authorize  the  statements  and  declarations  of  these  agents. 
It  is  wholly  immaterial  that  he  did  not  do  so.  "Even  though 
the  making  of  statements  or  declarations  may  not  have  been 
expressly  authorized,  they  may  be  authorized  by  implication, 
because  they  are  the  natural  and  ordinary  incidents  of  the  posi- 
tion which  the  agent  occupies.'*  (2  Mechem  on  Agency,  2d  ed., 
sec.  1780 ;  Hupfer  v.  National  Distilling  Co,,  119  Wis.  417,  96 
N.  W.  809.)  All  the  acts  and  declarations  of  the  agents  with 
reference  to  the  statement  that  the  defendant  had  accused  plain- 
tiff of  stealing  the  jewelry  were  competent  as  res  gestae,  and 
they  were  also  competent  as  original  evidence,  being  the  acts 
and  declarations  of  the  defendant  himself. 

The  statements  were  not  privileged  even  as  to  the  witness 
Keys.  Falsely  charging  the  commission  of  a  crime  to  anyone 
unnecessarily  is  never  privileged.  (People  v.  Detroit  P.  etc, 
Co.,  54  Mich.  457,  20  N.  W.  528;  Pierce  v.  Card,  23  Neb.  828, 
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37  N.  W.  677 ;  Lynch  v.  Febiger,  39  La.  Ann.  336,  1  South.  690, 
692n;  Rainbow  v.  Benson,  71  Iowa,  301,  32  N.  W.  352;  Bacon 
V.  Michigan  Cent.  R.  Co.,  66  Mich.  166,  33  N.  W.  181.)  "When- 
ever a  person  deliberately  adopts  a  method  of  communication 
which  gives  unnecessary  publicity  to  statements  defamatory  of 
another,  the  jury  will  be  justified  in  finding  malice."  (Newell 
on  Slander  and  Libel,  2d  ed.,  531.) 

Where  the  words  charged  in  the  declaration  imputed  lewdness 
and  adultery  to  the  plaintiff,  and  the  words  proved  established 
that  and  no  more  or  less,  not  by  proof  of  equivalent  words,  but 
by  proving  the  substance  of  the  words  spoken,  it  was  held  to  be 
sufficient  though  the  words  were  not  proved  precisely  as  charged 
in  the  declaration.  (See  Thomas  v.  Fischer,  71  111.  576;  Crotiy 
V.  Morrissey,  40  111.  477;  Baker  v.  Young,  44  111.  42,  92  Am. 
Dec.  149 ;  Dufresne  v.  Weise,  46  Wis.  290,  1  N.  W.  59 ;  Boldt 
V.  Btidtuig,  19  Neb.  739,  28  N.  W.  280 ;  Posnett  v.  Marble,  62  Vt. 
481,  22  Am.  St.  Eep.  126, 11  L.  B.  A.  162,  20  Atl.  813.) 

In  such  cases  as  this  express  malice,  entitling  the  plaintiff 
to  an  award  of  exemplary  damages,  may  be  inferred  from  the 
circumstances  of  the  particular  case.  (Tetnpleton  v.  Craves, 
59  Wis.  95,  17  N.  W.  672;  Bergmawn  v.  Jones,  94  N.  Y.  51.) 
Malice  is  inferred  from  failure  to  make  suitable  and  reasonable 
inquiries.     (25  Cyc.  51.) 

MR.  CHIEF  JUSTICE  BBANTLT  delivered  the  opinion  of 
the  court. 

Plaintiff  herein  alleges  as  a  first  ground  of  recovery  that  when 
the  wrong  complained  of  was  committed,  she  had,  for  six  years, 
been  conducting  the  Powlie  Hotel  in  the  city  of  Helena;  that 
she  had  been  well  and  favorably  known  to  the  traveling  public, 
bearing  a  good  name  for  honesty  and  uprightness ;  that  Thomas 
Cruse,  the  defendant,  was  one  of  the  most  wealthy  and  influ- 
ential citizens  in  the  city  of  Helena ;  that  Mary  Margaret  Cotter, 
his  daughter,  lately  deceased,  was  the  owner  of  a  large  amount 
of  valuable  jewelry ;  that  she  was  an  intimate  friend  of  plaintiff 
and  had  been  in  the  habit  of  visiting  her  at  the  Fowlie  Hotel; 
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that  because  of  plaintiff 'a  kindness  to  her  she  had  given  plaintiff 
an  imitation  pearl  necklace  worth  about  $5,  and  also  two  sets  of 
earrings  worth  about  $4 ;  that  about  the  same  time  she  had  left 
with  plaintiff  other  jewelry  of  the  value  of  $10;  that  in  the 
early  part  of  October,  1913,  the  said  Cruse,  referring  to  the 
jewelry  which  had  belonged  to  his  daughter,  falsely,  wickedly 
and  maliciously,  in  the  presence  of  J.  N.  Keys  and  other  persons, 
spoke  and  published  of  and  concerning  the  plaintiff  these  words, 
'*!  knew  Mrs.  Fowlie  had  stolen  the  jewelry";  that  by  the 
speaking  of  these  words  the  said  Cruse  injured  the  plaintiff's 
good  name  and  fame,  greatly  impairing  her  hotel  business,  in 
that  many  persons,  because  of  their  belief  in  the  truth  of  the 
words,  withdrew  their  patronage. 

Repeating  the  matters  alleged  by  way  of  inducement  in  the 
first  cause  of  action,  the  plaintiff,  as  a  second  ground  of  recov- 
ery, alleges  that  in  September,  1913,  the  said  Cruse  illegally  and 
maliciously,  intending  to  injure  the  plaintiff  in  her  good  name 
and  character  which  she  had  theretofore  borne  as  a  hotel  pro- 
prietress, initiated  and  undertook  a  campaign  against  her,  by 
which  he  endeavored,  by  artifice,  intimidation  and  intrigue,  and 
through  the  agency  of  detectives,  to  compel  her  to  give  up  the 
jewelry;  that  for  the  more  ready  accomplishment  of  this  pur- 
pose, these  agents  went  to  the  hotel  of  plaintiff  and  by  the  afore- 
said means,  and  in  pursuance  of  their  unlawful  purpose,  fre- 
quently suggested  that  plaintiff  had  stolen  the  said  jewelry; 
that  all  these  acts  caused  the  plaintiff  much  worry,  mental  pain, 
anguish  and  suffering,  and  greatly  impaired  her  business,  for 
that  many  persons,  learning  of  the  aforesaid  malicious  acts, 
ceased  to  patronize  plaintiff,  so  that  she.  was  brought  into  hatred, 
contempt,  and  public  infamy ;  that  to  further  said  malicious  de- 
sign and  purpose,  in  September,  1913,  the  said  Cruse  assembled 
a  mob  of  detectives  at  the  courthouse  in  the  city  of  Helena  to 
make  an  entrance  into  plaintiff's  hotel,  to  intimidate,  frighten 
and  overawe  her,  and  thereby  to  compel  her  to  surrender  posses- 
sion of  the  jewelry ;  and  that,  hearing  of  this,  she  became  greatly 
frightened  and  alarmed,  thereby  being  caused  to  suffer  great 
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pain,  anguish  and  humiliation.  Judgment  is  demanded  upon 
each  cause  of  action  for  the  sum  of  $25,000. 

To  the  first  cause  of  action  the  defendant  demurred  on  the 
ground  of  uncertainty,  and  to  the  complaint  as  a  whole  on  the 
ground  that  there  were  improperly  joined  therein  a  cause  of 
action  for  injury  to  character,  and  one  for  injury  to  the  person. 
The  demurrer  having  been  overruled,  the  defendant  answered, 
denying  that  the  slanderous  words  were  spoken  and  that  defend- 
ant had  done  any  of  the  acts  alleged  in  the  second  cause  of  ac- 
tion. The  trial  resulted  in  a  verdict  and  judgment  for  plain- 
tiff on  the  first  cause  of  action  for  $7,500,  the  jury  finding  for 
the  defendant  on  the  second.  Pending  his  motion  for  new  trial, 
defendant  Cruse  died,  and  the  persons  who  are  now  defendants, 
being  the  executors  of  his  will,  were  substituted  in  his  stead. 
The  cause  is  before  this  court  on  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trial.  For  convenience.  Cruse 
will  be  referred  to  as  the  defendant 

1.  It  is  contended  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint  on  the  second  ground  thereof.  As  the 
[1]  judgment  must  be  reversed  for  reasons  hereafter  stated, 
it  will  not  be  necessary  to  classify  the  second  cause  of  action,  or  to 
consider  the  contention  made  by  counsel.  By  failing  to  move 
for  a  new  trial  and  to  prosecute  an  appeal,  plaintiff  elected  to 
abide  the  result  of  the  trial.  So  far  as  we  can  ascertain  from 
the  record  by  the  aid  of  counsel's  argument,  the  rulings  of  the 
court  on  questions  of  evidence  offered  in  support  of  the  second 
cause  of  action  did  not,  in  any  wise,  prejudice  defendant  dur- 
ing the  trial  under  the  first.  In  view  of  this  condition,  we 
think  the  error,  if  error  it  was,  was  harmless.  While  it  is  true, 
as  counsel  contend,  a  defendant  does  not  waive  the  error  in  such 
a  ruling  by  submitting  to  a  trial  on  the  merits  after  he  has 
interposed  his  objection  by  demurrer,  it  does  not  follow  that 
he  is  entitled  to  impeach  the  judgment  because  of  the  error, 
when  by  the  course  of  events  during  the  trial  it  becomes  harm- 
less. The  second  cause  of  action  was  by  the  verdict  of  the 
jury  eliminated  from  the  case;  and,  as  it  is  not  made  apparent 
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that  prejudice  waa  wronght  in  the  final  reaolt,  the  contention 
must  be  overruled.  (Rev.  Codes,  sec  6593;  Blankenship  v. 
Decker,  34  Mont.  292,  85  Pac.  1035 ;  Vreeland  v.  Edens,  35  Mont. 
413,  89  Pac.  735.) 

2.  It  is  argued  with  much  earnestness  that  the  evidence  is 
insufScient  to  justify  the  verdict.  The  trial  in  the  district 
court  consumed  fourteen  days.  The  testimony  of  the  witnesses 
in  narrative  form  covers  more  than  600  pages.  This  is  ac- 
counted for  in  part  by  the  fact  that  there  had  been  litigation 
between  defendant  and  some  of  the  witnesses  in  this  case  for 
alleged  services  performed  by  them  at  his  instance  as  detectives, 
in  an  effort  to  gain  information  as  to  the  whereabouts  of 
some  of  Mrs.  Cotter's  jewels,  which  they  represented  to  be  of 
the  value  of  from  $40,000  to  $60,000.  Some  of  the  principal 
witnesses  had  testified  during  the  course  of  this  litigation.  The 
depositions  of  some  of  them  had  been  taken  by  way  of  precau- 
tion for  use  in  the  case  at  bar.  On  both  occasions  the  witnesses 
were  examined  and  cross-examined  at  great  length.  Much  of 
the  testimony  theretofore  given  found  its  way  into  the  record 
through  the  efforts  of  counsel  for  defendant  to  impeach  them, 
by  showing  contradictory  and  inconsistent  statements  touching 
the  utterance  of  the  slanderous  words  imputed  to  the  defendant. 
Again,  counsel  on  both  sides  went  to  unusual  lengths  in  examin- 
ing and  cross-examining  them,  not  only  as  to  matters  relevant 
and  material,  but  also  as  to  matters  of  no  evidentiary  value 
whatever.  It  is  surprising  that  the  patience  of  the  trial  judge 
was  not  taxed  to  the  breaking  point  early  during  the  course 
of  the  proceedings.  We  shall  not  undertake  to  examine  these 
narratives  and  sift  from  the  mass  of  them  those  parts  which 
the  jury  must  have  accepted  as  disclosing  truthfully  wbat  was 
said  and  done  by  the  actors  during  the  greater  part  of  the  year 
1913,  covered  by  the  alleged  investigations  of  the  witnesses. 

The  defendant  was  a  man  of  wealth,  and  prior  to  his  death 
had  been  engaged  in  banking  and  other  business  in  Helena 
and  other  parts  of  Montana.  His  daughter,  Mrs.  Cotter,  was  the 
owner  of  a  number  of  articles  of  valuable  jewelry  which  she  had 
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deposited  with  various  persons  as  security  for  loans  or  for  safe- 
keeping. In  May,  1913,  she  was  absent  from  the  state.  The 
witness  Mrs.  Stevens  having  heard  from  the  witness  Keys,  as 
she  said,  that  Mrs.  Cotter  had  left  some  of  her  jewelry,  sup- 
posed to  be  worth  many  thousands  of  dollars,  with  some  person 
in  Helena,  went  to  defendant  and  informed  him  of  what  she 
had  heard,  and  offered  to  introduce  him  to  the  witness  Keys, 
who  could  give  him  definite  information  on  the  subject.  Hav- 
ing gained  his  permission  to  do  so,  she  took  Keys  to  defendant's 
house  and  introduced  him.  Keys  denied  having  any  definite 
information,  but  professed  to  be  able  to  find  a  man  who  could 
give  it  to  defendant.  The  latter  agreed  to  pay  him  for  the 
information.  He  also  agreed  to  stand  responsible  for  anything 
that  was  right  for  the  purpose  of  securing  witnesses  necessary 
to  enable  him  to  gain  possession  of  the  jewelry.  This  witness 
and  Mrs.  Stevens  paid  several  other  visits  to  the  defendant's 
home,  during  which  the  whereabouts  of  the  jewelry,  as  well 
as  the  character  and  value  of  it,  was  discussed.  On  one  oc- 
casion the  witness  Qarrity,  who  had  joined  Keys  in  his  investiga- 
tions, went  with  them.  On  the  occasion  of  one  of  these  visits, 
according  to  their  story,  upon  being  informed  that  plaintiff 
had  in  her  possession  several  articles  of  jewelry  belonging  to 
Mrs.  Cotter,  including  those  described  in  the  complaint,  de- 
fendant made  the  statement  to  them,  first,  that  he  believed  that 
plaintiff  had  stolen  the  articles,  and  then,  as  alleged  in  the  com- 
plaint, that  he  knew  that  she  had  stolen  them.  The  latter  state- 
ment was  thereafter  repeated  in  their  presence  and  that  of 
Garrity.  The  two  first  were  the  only  witnesses  who  testified 
to  hearing  the  slanderous  statements;  Qarrity  denying  that  he 
was  present  when  any  of  them  were  made.  There  are  many 
discrepancies  and  inconsistencies  in  the  statements  of  these 
witnesses  as  to  the  particulars  of  the  several  conversations, — so 
many,  indeed,  that  one's  credulity  is  taxed  to  the  utmost  limit 
to  accept  them  as  true. 

So,  also,  there  were  contradictory  and  inconsistent  statements 
made  by  some  of  the  other  witnesses^  rendering  it  questionable 
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whether  they  spoke  the  truth.  Even  so,  it  was  the  exclusive 
province  of  the  jury  to  ascertain  whether  they  did,  notwith- 
standing these  contradictions  and  inconsistencies.  Such  being 
the  condition,  it  is  not  within  the  province  of  this  court  to  say, 
as  a  matter  of  law,  that  the  jury,  and  the  trial  judge  who  re- 
viewed their  findings  on  the  motion  for  a  new  trial,  reached  a 
conclusion  wholly  without  foundation  in  the  evidence.  We  must 
concede  that  the  evidence  is  unsatisfactory — so  much  so  that 
if  it  had  been  submitted  to  us  in  the  first  instance,  we  should 
have  been  inclined  to  reach  a  different  conclusion — ^yet  this 
attitude  of  mind  does  not  authorize  us  to  disregard  the  rule 
applicable  to  all  cases  in  which  the  verdict  is  based  upon  con- 
flicting evidence,  viz.,  that  on  appeal  to  this  court  the  finding 
of  the  jury  must  be  accepted  as  conclusive.  On  the  whole  case, 
we  cannot  say  that  the  jury  were  not  justified  in  finding  that 
the  slanderous  words  were  uttered  as  alleged,  and  that  they 
were  false  and  unprivileged.  Hence  a  prima  facie  case  was 
made  under  the  statute  (Rev.  Codes,  sec.  3603,  subd.  1),  which 
the  defendant  was  bound  to  meet  and  rebut  with  his  proofs. 
It  does  not  follow  that  the  jury  were  wrong  in  refusing  to  ac- 
cept the  denial  upon  which  the  defendant  rested  his  defense 
as  conclusive.  There  was  also  evidence  sufficient  to  justify 
submission  to  the  jury  of  the  question  whether  the  slanderous 
[2, 3]  words  were  prompted  by  malice,  and  hence  whether 
the  plaintiff  was  entitled  to  recover  punitive  damages.  This 
was  supplied  by  the  repetition  of  the  charge  against  the  plain- 
tiff at  different  times  subsequent  to  the  first  publication,  or  in 
the  conversation  with  Keys  and  Mrs.  Stevens,  and  by  the  wealth 
and  social  standing  of  defendant.  {Downs  v.  Cassidy,  47  Mont. 
471,  Ann.  Cas.  1915B,  1155,  133  Pac.  106.) 

3.  During  his  investigations  in  his  effort  to  ascertain  who  had 
possession  of  the  articles  in  question,  Kej's  associated  with  him- 
self the  witnesses  Roberts  and  Chatfield;  he  also  sought  the 
assistance  of  Duncan,  the  sheriff  of  Lewis  and  Clark  county. 
Later  the  witness  Lechner,  a  priest  of  the  Catholic  church,  took 
part  in  the  investigation.    It  is  questionable  whether  he  had 
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authority  of  any  kind  from  the  defendant;  he  certainly  had  no 
authority  from  Keys;  he  never  had  any  communication  with 
the  defendant.  He  stated  that  he  acted  solely  through  motives 
of  gratitude  toward  the  defendant  because  he  had  been  a  very 
liberal  contributor  to  the  church.  Assuming  to  act  for  the  de- 
fendant, he  employed  John  Murphy,  a  detective,  to  aid  him  in 
gaining  information  as  to  the  whereabouts  of  the  jewelry.  Still 
later  the  witness  Carroll  was  authorized  by  a  written  order  from 
the  defendant  to  take  possession  from  the  plaintiff.  Meanwhile, 
and  until  the  jewelry  was  finally  given  up  by  the  plaintiff  during 
the  course  of  litigation  touching  the  probate  of  Mrs.  Cotter's 
will,  it  was  supposed  to  be  of  great  value.  At  different  times 
the  plaintiff  submitted  to '  interviews  by  the  persons  named, 
other  than  Lechner.  To  some  of  them  she  exhibited  the  jewelry ; 
to  others  she  refused  to  exhibit  it.  She  always  claimed  that 
the  necklace  and  earrings  had  been  given  to  her  by  Mrs.  Cotter. 
The  other  articles  she  expressed  herself  as  ready  at  any  time 
to  surrender  to  Mrs.  Cotter  upon  demand,  and,  after  her  death, 
to  any  person  authorized  by  law  to  demand  them.  During  the 
trial  Keys  was  permitted  to  testify,  over  defendant's  objection, 
that  in  one  of  these  interviews  plaintiff  asked  Qarrity  if  de- 
fendant had  said  that  she  had  stolen  the  property,  and  that 
Qarrity  replied,  ** These  are  the  very  words  that  he  used." 
Chatficld,  on  the  solicitation  of  Roberts,  went  to  the  hotel  to 
see  the  jewelry.  He  was  permitted  to  testify  that  plaintiff 
told  him  that  she  was  accused  of  stealing  it,  and  that  she  there- 
upon said  to  him  that  it  was  the  first  time  in  her  life  that  she 
had  been  accused  of  stealing.  In  a  conversation  between  plain- 
tiff and  Duncan,  plaintiff  asked  him  if  the  defendant  charged 
her  with  stealing  the  jewelry.  Duncan  replied,  **Yes."  Miss 
Powlie,  the  daughter  of  the  plaintiff,  and  Mrs.  Howard,  who 
heard  the  conversation,  were  permitted  to  rehearse  it  to  the 
jury.  Plaintiff  testified  to  similar  declarations  made  to  her 
by  Murphy.  She  was  permitted  to  give  other  testimony  of 
the  same  character.  The  contention  is  made  that  the  action 
of  tlie  court  in  admitting  this  evidence  was  prejudicial  error. 
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This  contention,  we  think,  should  be  sustained.  The  theory  of 
the  court  was  that,  inasmuch  as  the  witnesses  were  ostensibly 
the  agents  of  the  defendant  to  ascertain  the  whereabouts  of  the 
articles  in  question,  any  declarations  made  by  them,  or  any  of 
them,  during  the  performance  of  their  service  were  within  the 
apparent  scope  of  the  employment,  and  were  provable  as  the 
declarations  of  the  defendant  hitnself . 

That  for  wrongs  committed  by  the  agent  while  acting  within 
[4,  6]  the  scope  of  his  authority,  the  principal  is  liable  there 
can  be  no  question.  The  rule  is  too  well  settled  to  require  the 
citation  of  authority  in  support  of  it.  It  is  also  a  rule,  equally 
well  settled,  that  the  declarations  of  the  agent  relating  to  the 
business  for  which  he  is  employed,  and  explanatory  of  his  acts, 
when  proceeding  within  the  scope  of  his  authority,  are  deemed 
to  be  the  declarations  of  the  principal,  and  are  competent  evi- 
dence to  bind  the  principal.  {Callahan  v.  Chicago,  B.  do  Q. 
Ry.  Co.,  47  Mont.  401,  and  cases  cited,  47  L.  B.  A.  (n.  s.)  587, 
133  Pac.  687.)  It  is  not  sufficient,  however,  that  the  particular 
declaration  was  made  by  the  agent.  It  must  have  been  made 
in  connection  with  the  discharge  of  the  duty  which  he  has  been 
employed  to  perform  and  explanatory  of  it ;  and,  though  it  may 
assume  the  form  of  narrative,  yet  if  it  is  naturally  and  spon- 
taneously prompted  by  the  act  itself,  or  naturally  incident  to 
it,  it  becomes  a  part  of  it  and  is  competent.  Now,  accepting 
the  testimony  of  Keys  and  Stevens  as  to  the  purpose  of  Keys' 
employment  (their  testimony  is  all  there  is  to  which  we  may 
look  to  ascertain  the  scope  of  Keys^  duty),  and,  assuming  that 
he  was  authorized  to  employ  Duncan,  Garrity,  Roberts  and 
Chatfield  to  assist  him  in  the  performance  of  it,  we  find  that 
their  employment  was  only  to  obtain  information  as  to  who 
was  in  possession  of  the  jewelry  and  the  character  of  the  pos- 
session. None  of  them  testified  that  he  was  employed  to  demand 
possession,  Carroll  admittedly  being  the  only  one  who  was  au- 
thorized to  make  such  a  demand.  If  all  of  the  declarants  be 
regarded  agents  of  the  defendant  for  the  purpose  stated  by 
Keys,  none  of  their  declarations  were  provable  under  the  rule. 
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None  of  them  were  charges  made  by  the  agents,  but  were  all 
reports  to  plaintijff  as  to  what  the  defendant  himself  had  said 
at  some  time  prior  to  the  interviews  in  which  they  were  re- 
peated to  her.  The  statement  of  Garrity  was  drawn  from  him 
by  the  inquiry  of  plaintiff,  and  was  not  induced  by  anything 
which  Keys  or  Garrity  were  then  engaged  in  doing.  It  was  a 
mere  hearsay  repetition  of  a  past  event.  The  statement  of 
Chatfield  was  a  rehearsal  of  plaintiff's  own  statement  that  she 
heard  of  the  slander,  and  her  expression  of  feeling  on  the  sub- 
ject. Duncan's  statement  falls  into  the  same  category  with 
that  of  Keys,  and  the  declarations  of  the  other  witnesses  dis- 
closed to  the  jury  in  the  same  way.  Tested  by  the  rule  above 
referred  to,  they  were  not  the  statements  of  defendant,  nor  were 
they  uttered  under  circumstances  such  as  to  render  them  con- 
firmatory of  plaintiff's  own  story  under  either  cause  of  action. 
They  were  doubtless  regarded  by  the  jury  as  confirmatory  of 
the  story  told  by  Keys  and  Stevens  as  to  what  occurred  in  their 
interview  with  the  defendant  when,  as  they  said,  defendant 
uttered  the  slanderous  words  charged.  "Whether  defendant  ut- 
tered the  slander  or  not,  he  did  not  employ  the  witnesses  to 
repeat  it ;  hence  they  were  solely  responsible  for  their  repetition 
and  for  such  injury  as  may  have  resulted  therefrom,  if  indeed 
they  could  have  any  injurious  result.  (Newell  on  Slander  and 
Libel,  3d  ed.,  300,  sec.  257;  Odgers  on  Libel  and  Slander, 
5th  ed.,  177.)  The  error  was  obviously  prejudicial,  and  because 
of  it  the  defendant  is  entitled  to  a  new  trial. 

Evidence  was  offered  by  the  plaintiff,  and  admitted  without 
[6]  objection,  which  tended  to  show  that  during  the  latter  part 
of  1913  and  the  early  months  of  1914,  the  daily  income  from 
her  business  decreased  substantially  in  amount.  This  was  sup- 
plemented by  plaintiff's  books,  a  transcript  from  which  was 
introduced  in  evidence.  In  rebuttal,  defendant  offered  evidence 
to  the  effect  that  during  the  same  months  the  business  of  other 
hotels  of  the  same  class  showed  a  similar  decline.  This  was  ex- 
cluded upon  objection  by  plaintiff  that  the  books  of  these  hotels 
were  the  best  evidence.    This  was  error.    It  was  competent  to 
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show  by  anyone  who  had  knowledge  on  the  sabject  what  the 
general  condition  of  the  Business  was,  as  tending  to  establish 
the  fact  that  the  loss  suffered  by  the  plaintiff  was  properly  at- 
tributable to  causes  wholly  foreign  to  the  alleged  wrong  of  the 
defendant. 

4.  It  is  contended  that  the  words,  if  uttered  by  the  defend- 
ant,  were  privileged,  in  that  they  were  communicated  only  to  the 
[7]  agents,  and  that  proof  of  actual  malice  was  necessary 
to  make  out  a  case  under  the  statute.  (Rev.  Codes,  sec.  3604.) 
Without  stopping  to  consider  the  question  whether,  if  the  state- 
ments had  been  made  to  Keys  and  Garrity  only,  they  would 
have  been  privileged,  but  assuming  that  they  would  have  been, 
the  defendant  himself  removed  the  bar  of  privilege  by  making 
the  statement  in  the  presence  and  hearing  of  Mrs.  Stevens,  who 
was  not  employed  by  him  for  any  purpose.  So  far  as  she  was 
concerned,  she  was  a  stranger.  Besides  this,  the  subsequent 
repetitions  of  the  charge  in  the  presence  of  this  latter  witness 
was  proof  tending  to  show  actual  malice.  {Downs  v.  Cassidj/, 
supra.)  The  case  of  Cooper  v.  Romney,  49  Mont.  119,  Ann. 
Cas.  1916A,  596,  141  Pac.  289,  is  not  in  point.  What  was  said 
therein  had  reference  to  a  publication  prima  facie  privileged. 

These  remarks  incidentally  dispose  of  the  contention  that  the 
court  erred  in  submitting  certain  instructions  to  the  jury  on 
the  subject  of  malice,  and  in  refusing  others  requested  by  de- 
fendant. 

5.  Error  is  assigned  upon  the  giving  of  the  following  instruc- 
tion: **The  court  instructs  the  jury  that  before  the  plaintiff 
[8]  is  entitled  to  recover  any  verdict  in  this  case,  she  must 
prove  by  a  preponderance  of  the  evidence  that  the  defendant 
uttered  and  spoke  of  and  ^concerning  the  plaintiff  the  words 
charged  in  the  complaint,  or  substantially  similar  words,  and 
that  such  words  were  spoken  by  the  defendant  in  the  presence 
of  or  hearing  of  some  person  or  persons  other  than  the  plaintiff." 
The  criticism  of  it  is  that  the  expression,  '^  substantially  similar 
words,*'  does  not  embody  a  correct  statement  of  the  law.  There 
is  no  question  on  the  evidence  but  that  if  the  defendant  uttered 
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a^ty  slander  at  all,  it  was  expressed  in  the  words  alleged  in  the 
complaint.  Therefore  the  jury  could  not  have  found  that  other 
similar  words  were  i;i^ed.  This  being  so,  the  instruction  as 
given  could  not  have  prejudiced  the  defendant.  The  role 
recognized  by  the  authorities  is  that  material  words  essential 
to  make  out  the  imputation  charged  must  be  proved  substantially 
as  alleged.  (Newell  on  Slander  and  Libel,  3d  ed.,  sec.  963.) 
Under  the  statute,  a  variance  is  not  to  be  deemed  material  un- 
less it  has  actually  misled  the  adverse  party  to  his  prejudice. 
(Rev.  Codes,  sec.  6585.)  This  provision  applies  to  this  class 
of  cases  as  well  as  to  all  others.  Under  the  rule  embodied  in 
it,  proof  of  similar  words  which  in  their  scope  and  meaning 
make  the  same  imputation  as  the  words  alleged  ought  to  be 
deemed  sufficient.  If  this  is  so,  the  instruction  could  not  have 
resulted  in  prejudice.  In  legal  effect,  the  expression  employed 
by  the  court  imports  the  same  idea  as  the  expression  '^  sub- 
stantially the  same."  In  formulating  instructions,  however,  it 
[9]  is  always  advisable  to  employ  terms  and  expressions  which 
have  been  approved  generally  by  the  courts  as  technically 
accurate. 

6.  Error  is  assigned  upon  the  giving  of  this  instruction:  *'You 
[10]  are  instructed  that  the  law  presumes,  in  the  absence  of 
evidence  to  the  contrary,  that  plaintiff  possesses  a  good  char- 
acter and  reputation."  There  was  no  error.  On  this  subject 
Mr.  Newell  says:  **The  law  presumes  the  character  of  the  plain- 
tiff to  be  good  until  it  is  attacked,  and  he  can  safely  rest  upon 
that  presumption.  As  long  as  it  is  not  assailed,  there  is  no  com- 
parative degree  of  good,  better,  best  in  his  character.  •  •  • 
But  the  general  inile  has  reference  only  to  cases  where  reputa- 
tion is  not  a  material  issue,  or  where  it  has  not  been  attacked. 
The  reason  for  it  is  in  the  absence  of  any  usefulness  in  proving 
that  which  the  law  already  assumes."  (Newell  on  Slander  and 
Libel,  3d  ed.,  sec.  933.)  The  rule  thus  stated  is  established  by 
statute  in  this  state.  (Bev.  Codes,  sec.  8026.)  This  being  so, 
it  cannot  be  error  to  so  instruct  the  jury. 
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We  have  not  undertaken  to  notice  all  of  the  fifty-four  assign- 
ments pf  error.  The  foregoing  suggestions  will,  we  think,  be 
sufficient  to  guide  the  court  at  the  next  trial. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial  upon  the  first  cause  of  action. 

Reversed  and  remanded, 

Mb.  Justice  Sanneb  and  Mb.  Justiob  HoLiiOWAY  concur. 


THE   BANKING   CORPORATION  OF  MONTANA,  Appel- 

LANT,  t;.  HEIN  BT  Ali.,  RESPONDENTS. 

(No.  3,780.) 
(Submitted  March  23,  1916.    Deeided  April  12,  1916.) 

[156  Pac.  1086.] 

Deeds  of  Trust — Mortgages — Redemption — '^Right  of  Redemp* 
tion'' — '^ Equity  of  Redemption^' — Burden  of  Proof, 

Deeds  of  Truet — Mortgagee — ^Bight  of  Bedemption. 

1.  The  provisions  of  sections  6813-6847,  Bevised  Codes,  governing 
the  right  of  redemption,  apply  as  well  to  a  decree  enforcing  a  deed 
of  trust  as  to  one  foreclosing  a  mortgage. 

ftJame — "Equity  of  Bedemption** — Definition. 

2.  The  "equity  of  redemption*'  from  a  mortgage  or  trust  deed  sale 
is  a  substantive  property  right  which  the  mortgagor  retains  and  which 
may  be  sold  or  seized  on  attachment  or  execution;  it  comes  into  exist- 
ence when  the  property  is  hypothecated,  and  is  terminated  by  a  sale, 
either  under  a  power  of  sale  or  by  virtue  of  a  decree. 

Same — "Bight  of  Bedemption" — Definition. 

3.  The  "right  of  redemption**  arises  only  upon  such  sale,  exists  for  the 
period  fixed  by  law,  and  \b  not  property  in  any  sense,  but  a  bare  per- 
sonal privilcpre  of  statutory  origin  to  be  exercised  only  by  the  persons 
named  in  the  statute  in  the  instances  mentioned  therein,  and  within 
the  time  and  upon  the  conditions  prescribed. 

Same — "Bight  of  Bedemption" — ^Limited  to  Judicial  Sales. 

4.  The  right  of  redemption  referred  to  in  the  statute  $upra  relating 
to  redemptions  is  limited  to  judicial  sales;  hence  it  has  no  application 
to  a  sale  by  virtue  of  a  power  contained  in  a  mortgage  or  deed  of 
trust. 

Same — Bight  of  Bedemption — Burden  of  Proof. 

5.  The  right  of  redemption  being  statutory,  the  burden  is  upon  anr- 
one,  claiming  by  or  under  it,  to  show  its  existence,  and  that  he  is  in 
a  position  to  invoke  its  benefit. 

[As  to  who  may  redeem,  see  note  in  21  Am.  St.  Bep.  246.1 
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Appeal  from  Distnd  Court,  Teton  County;  J.  B.  Leslie,  Judge. 

Action  by  The  Banking  Corporation  of  Montana  against 
Joseph  B.  Hein  and  others.  Judgment  for  defendants;  plain- 
tiff appeals.    Reversed  and  remanded* 

Messrs.  Day  &  Mopes,  for  Appellant,  submitted  a  brief;  Mr. 
E.  C.  Day  argued  the  cause  orally. 

Messrs.  N orris  d  Hurd,  for  Respondents,  submitted  a  brief; 
Mr.  Edwin  L.  Norris  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  complaint  herein  is  in  the  ordinary  form  employed  in  an 
action  to  quiet  title.  It  alleges  that  the  plaintiff  is  the  owner 
and  entitled  to  the  possession  of  the  property,  and  that  the  de- 
fendants claim  an  adverse  estate  or  interest  therein.  Warren 
W.  Hurd,  and  others  claiming  under  him,  made  answer  setting 
forth  that  the  plaintiff's  claim  of  title  is  based  upon  a  deed 
executed  by  the  defendant  Joseph  E.  Hein,  conveying  the  prop- 
erty to  the  plaintiff  to  secure  a  loan  of  $50,000;  that  while  the 
instrument  purports  to  be  a  trust  deed,  it  is  in  fact  a  mortgage, 
and  contains  a  provision  that  in  case  of  default  in  the  payment 
of  principal  or  interest,  the  trustee  may  proceed  to  sell  to  the 
highest  bidder  at  public  auction  the  property,  rights,  tenements 
and  hereditaments  thereby  conveyed,  or  such  parts  thereof  as 
may  be  necessary  to  pay  the  indebtedness  then  outstanding; 
that  the  defendant  Hein  defaulted  in  the  payment  of  *  his  in- 
debtedness, and  plaintiff  proceeded  to  sell  the  property  under 
the  above-described  power,  and  became  the  purchaser  at  the 
sale  and  executed  to  itself  a  deed  therefor,  which  is  the  only 
claim  of  title  that  it  has  to  the  property;  that  the  defendant 
Hurd  and  those  claiming  under  him  acquired  their  title  by  con- 
veyance from  Hein  after  the  execution  of  the  trust  deed,  but 
before  the  sale,  and  that  the  right  of  redemption  conferred  by 
law  upon  the  defendant  Joseph  E.  Hein  and  his  successors  in 
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interest  had  not  expired  at  the  time  the  suit  was  commenced; 
and  that  prior  to  the  expiration  of  the  period  of  redemption 
the  plaintiff  ia  not  entitled  to  the  ownership  or  possession  of 
the  premises.  To  that  answer  a  general  demurrer  was  inter- 
posed, but  overruled,  and  plaintiff,  refusing  to  plead  further, 
suffered  judgment  to  be  entered  against  it  and  appealed. 

If  it  became  necessary  to  define  the  character  of  the  writing 
in  question,  the  difficulty  would  be  all  but  insuperable.  It  has 
some  of  the  characteristics  of  a  deed  creating  an  express  trust 
to  secure  the  payment  and  discharge  of  an  indebtedness.  It 
declares  repeatedly  that  it  creates  a  lien,  and  therefore  it  par- 
takes of  the  nature  of  a  mortgage  with  a  power  of  sale.  It 
confuses  the  idea  of  a  deed  of  trust  with  the  idea  of  a  mortgage. 
It  is  a  nondescript  hybrid  which  fortunately  need  not  be  defined, 
further  than  to  say  that  it  is  some  sort  of  a  conveyance  for 
the  security  of  an  indebtedness,  and  contains  a  power  of  sale 
which  was  exercised  in  this  instance. 

Do  the  provisions  of  the  Code  governing  the  right  of  redemp- 
[1]  tion  (sees.  6813-6847)  apply  to  a  sale  und^r  a  power  of 
sale  contained  in  a  mortgage  or  deed  of  trust  t  In  Hamilton 
v.  Hamilton,  51  Mont.  509,  154  Pac.  717,  we  reviewed  at  length 
the  history  of  our  statutory  right  of  redemption,  and  reached 
the  conclusion  that  the  terms  of  section  6836  include  a  decree 
foreclosing  a  mortgage.  In  Levy  v.  Burkle,  2  Cal.  Unrep.  778, 
14  Pac.  564,  it  was  held,  and  we  think  correctly,  that  the  statute 
applies  equally  as  well  to  a  decree  enforcing  a  deed  of  trust. 

To  determine  the  question  before  us  it  is  essential  that  the 
[2]  distinction  between  the  equity  of  redemption  and  the  stat- 
utory right  of  redemption  be  kept  in  mind.  The  distinction 
is  not  always  recognized  and  our  own  Codes  add  confusion  by 
the  misapplication  of  terms.  For  instance :  In  section  5715  the 
*' right  of  redemption"  is  mentioned,  when  in  fact  the  subject 
treated  is  the  equity  of  redemption  considered  further  in  sections 
5723-5725.  The  equity  of  redemption  is  a  substantive  property 
right  which  the  mortgagor  retains  in  the  property  and  which 
may  be  sold  or  seized  on  attachment  or  execution.    It  comes 
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into  existence  when  the  property  is  hypothecated,  and  is  ter- 
minated by  a  sale  either  under  a  power  of  sale  or  by  virtue 
of  a  decree.  It  had  its  origin  in  chancery,  and  was  intended 
to  temper  the  harshness  of  the  common-law  mortgage. 

On  the  other  hand,  the  right  of  redemption  arises  only  upon 
[3]  a  sale,  and  exists  for  the  period  fixed  by  law.  It  is  not 
property  in  any  sense  of  the  term,  but  a  bare  personal  privilege. 
It  is  purely  of  statutory  origin,  and  can  only  be  exercised  by 
the  persons  named  in  the  statute,  in  the  instances  mentioned 
therein,  and  within  the  time  and  upon  the  conditions  prescribed. 
(27  Cyc.  1799,  1800;  Powers  v.  Andrews,  84  Ala.  289,  4  Soutb. 
263.) 

Ah  analysis  of  the  statute  above,  which  creates  the  right  of 
[4,  5]  redemption,  defines  its  extent,  prescribes  its  limitations, 
and  provides  the  procedure  for  its  enforcement,  discloses  at  once 
that  it  is  limited  to  judicial  sales  where  the  court  is  the  vendor 
and  the  officer  conducting  the  sale  is  merely  the  agent  of  the 
court ;  where  there  has  been  a  judgment  or  decree  of  court  (sec. 
6813) ;  an  execution  or  its  equivalent  issued  by  the  clerk  of  the 
court  and  directed  to  the  sheriflf  for  enforcement  (sec.  6814) ;  a 
levy  (sec.  6827) ;  due  notice  (sec.  6828) ;  a  sale  at  which  the 
officer  conducting  it  cannot  be  a  purchaser  (sec.  6830) ;  written 
notice  of  redemption  given  to  the  sherijBP,  a  duplicate  filed  with 
the  county  clerk  (sec.  6839) ;  payment;  and  the  execution,  de- 
livery, and  recordation  of  a  certificate  of  redemption  (sec.  6839). 
The  right  of  redemption  being  statutory,  the  burden  is  upon 
aiiyone  who  claims  by  or  under  the  right  to  show  its  existence, 
and  that  he  is  in  a  position  to  invoke  its  benefit. 

A  sale  by  virtue  of  a  power  contained  in  a  mortgage  or  deed 
of  trust  is  not  a  judicial  sale,  and  does  not  bear  any  analogy 
to  one.  {Kerr  v.  Blaim,  49  Mont.  602,  144  Pac.  566.)  The 
right  to  redemption  does  not  attach  to  such  a  sale  (27  Cyc. 
1449),  and  for  this  reason  the  facts  stated  in  the  affirmative 
defenses— subdivisions  2  and  3 — of  the  joint  answer  of  the  de- 
fendants  Warren  W.  Hurd,  Amy  A.  Hurd,  Michael  Hasquet 

62  Mont. — !• 
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and  E.  Love,  do  not  constitute  a  defense  and  the  demnrrer 
thereto  should  have  been  sustained. 

The  judgment  is  reveraed  and  the  cause  is  remanded,  with 
directions  to  sustain  the  demurrer. 

Reversed  and  remanded. 

Ma  Chuef  Jubtigb  Bbantly  and  Mb.  Jvbtum  Sankeb  concur. 


KENNEDY,  Appellant,  v.  BOOAN,  Adhs.,  Bbspondent. 

(No.  8,621.) 
(Submitted  Mareh  22,  1916.    DeciSm  April  12,  1916.) 

[156  Pae.  1078.] 

Actions — Survival — Breach  of  Promise — Seduction — Executors 
and  Administrators. 

1.  Under  section  6494,  Bevised  Codes,  an  aetion  for  either  breach 
of  promise  or  seduction  survives,  and  may  be  maintained  against 
the  administrator  of  the  estate  of  defendant. 

[As  to  notice  of  substitution  after  death  of  party,  see  note  in  29 
Am.  at  Bep.  816.] 

Appeal  from  District  Court,  Leuns  and  Clark  County.;  J,  Jf. 
Clements,  Judge. 

Action  by  Lizzie  Kennedy  against  Hugli  J.  Began,  as  ad- 
ministrator of  the  estate  of  Patrick  J.  Began,  deceased.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Reversed. 

Messrs.  Carleton  <£  Carieton  and  Mr.  Wm.  T.  Pigott,  for 
Appellant,  submitted  a  brief ;  Mr.  Pigott  argued  the  eause  orally. 

Mr.  0.  W,  McCoimell  and  Mr.  Massena  Bullard,  for  Re- 
spondent, submitted  a  brief;  Mr.  MoConneU  argued  the  cause 
orally. 


52  Mont.]  Kennedy  v.  Booan.  243 

ME,  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

Appeal  from  a  judgment  in  favor  of  defendant  upon  his  gen- 
eral demurrer  to  the  complaint.  There  is  some  discussion  in 
[1]  the  briefs  of  counsel  as  to  whether  the  action  is  one  for 
damages  for  a  breach  of  promise  of  marriage  or  for  seduction. 
It  is  not  necessary  on  this  appeal  to  determine  the  nature  of  it. 
The  question  whether  it  should  be  classified  as  the  one  or  the 
other  does  not  even  remotely  affect  the  merits  of  the  appeal, 
since  the  only  question  submitted  for  decision — ^to  adopt  the 
language  of  counsel  for  defendant — ^is  "whether  any  provision 
can  be  found  in  the  statutes  of  this  state  under  which  an  action, 
or  cause  of  action,  such  as  the  plaintiff  in  this  case  seeks  to 
assert,  can  be  maintained  against  the  personal  representative 
of  a  deceased  person."  The  answer  to  this  question  is  found 
in  the  first  clause  of  section  6494,  Revised  Codes.  The  scope 
of  this  provision  was  considered,  in  the  light  of  previous  legis- 
lation on  the  subject,  in  Melzner  v.  Northern  Pac.  By.  Co.,  46 
Mont.  162,  127  Pac.  146,  and  again  in  the  recent  case  of  First 
Nat.  BavJc  of  Missoula  v.  Cottonwood  Land  Co.,  51  Mont.  544, 
154  Pac.  582.  In  the  latter  case  Mr.  Justice  HoUoway,  referring 
to  the  former,  said:  *'The  history  of  our  legislation  upon  the 
subject  of  abatement  and  revival  was  reviewed,  and  the  con- 
clusion was  reached  that  in  adopting  the  section  in  the  language 
quoted  above  it  was  the  intention  to  establish  in  this  state  a 
general  survival  statute.  The  remaining  portion  of  section  6494 
is  adjective  law.  We  are  satisfied  with  that  conclusion,  and 
that  the  cause  of  action  survives  the  death  of  the  party  in  the 
wrong  as  well  as  the  death  of  the  one  whose  rights  are  in- 
fringed." 

Whatever  difference  of  opinion  may  have  existed  prior  to 
these  decisions,  further  discussion  of  the  subject  must  now  be 
deemed  foreclosed. 

The  judgment  is  reversed  and  the  district  court  is  directed 
to  overrule  the  demurrer. 

Reversed  and  remanded. 

Mr.  Justice  Sanneb  and  Mb.  Jubtios  Holloway  concur. 
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CONWAY,  Respondent,  v.  MONIDAH  TRUST  m  au. 

Appellants. 

(No.  3,635.) 
(Snbmitted  Kareh   24,   1916.    Decided   April   17,   1916.) 

[157  Pac.  178.] 

Personal  Injuries — Parent  and  ChUd — Coniributary  Negligence. 

Trial — JvLTj — Directing  Verdict — Bale. 

1.  No  cause  should  be  withdrawn  from  the  jury,  unless  reeoveiy  ean- 
not  be  had  upon  any  view  which  may  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  establish. 

Same — ^Undisputed  Facts — ^Directing  Verdict. 

2.  Where  the  facts  in  a  personal  injury  action  are  undisputed  and 
such  that  reasonable  men  can  draw  but  one  conclusion  from  them, 
the  case  presents  in  effect  an  agreed  statement  of  facts,  and  only 
questions  of  law  determinable  by  the  court. 

Personal     Injuries — ^Parent     and     Child — Contributory     Negligenee     of 
Parent. 

3.  Where  the  parents  of  a  seven  year  old  child  intrusted  it  to  the 
custody  of  a  person  who  took  it  to  a  place  of  known  danger,  i,  e.,  an 
unguarded  mining  shaft,  gave  it  no  warning  and  permitted  it  to  play 
about  the  mouth  of  the  shaft  until  it  fell  into  it  and  was  injured, 
a  prima  facie  case  of  contributory  negligence  on  the  part  of  the 
custodian — and  hence  of  the  parents — was  made  out,  forbidding  re- 
covery of  damages  by  the  father,  in  the  absence  of  evidence  ac- 
quitting him  of  the  imputation  of  negligence. 

[As  to  imputing  parent's  negligence  to  child,  see  note  in  110  Am. 
at.  Bep.  281.] 

Same — Negligence — Custodian. 

4.  Customary  negligence  in  the  matter  of  permitting  children  to 
play  about  open  mining  shafts  in  the  vicinity  of  the  place  of  the 
accident,  could  not  exonerate  plaintiff  from  the  imputation  of 
negligence. 

Same — Forgetfulness  of  Duty — ^Effect. 

5.  Forgetfulness  of  his  duty  to  the  child  intrusted  to  his  care, 
brought  about  by  his  absorption  in  watching  a  passing  train,  did 
not  constitute  such  an  excuse  on  the  part  of  its  custodian  as  could 
exculpate  plaintiff  of  the  charge  of  contributory  negligence. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  Joseph  P.  Conway,  Sr.,  against  tlic  Monidah  Trust, 
a  corporation,  and  others.  From  a  judgment  for  plaintiff  and 
an  order  denying  them  a  new  trial,  defendants  appeal.    Be- 


The  question  of  unexplained  presence  of  unattended  child  non  sui 
juris  in  place  of  danger  as  prima  facie  evidence  of  negligence  of  parents 
is  discussed  in  note  in  16  ZL  K  A,  (IL  0.)  395. 
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veiled  and  remanded,  with  direetionB  to  enter  judgment  for 
defendants. 

Mr.  Joseph  J.  McCaffery  and  Mr.  James  E.  Murray,  for  Ap- 
pellants, submitted  a  brief ;  Mr.  Murray  argued  the  cause  orally. 

The  custodian  was  guilty  of  contributory  negligence  and  as- 
sumed the  risk  of  injury  to  the  child.  Such  neglect  on  the  part 
of  the  custodian,  where  the  facts  are  conceded,  constitutes  con- 
tributory negligence  and  assumption  of  risk  as  a  matter  of  law, 
and  bars  recovery.  {Harrington  v.  Butte  A.  &  P.  By.  Co.,  37 
Mont.  169,  174,  16  L.  R.  A.  (n.  s.)  395,  95  Pac.  8.)  A  father 
has  no  right  to  expose  a  child  to  such  dangers,  and  if  he  or  a 
custodian  of  the  child,  who  stands  in  the  place  of  the  father, 
so  exposes  the  child  to  danger,  there  is  a  failure  in  the  per- 
formance of  this  duty,  which  constitutes  negligence.  The  secur- 
ity of  the  community,  and  especially  of  children,  demands 
the  assertion  of  this  doctrine.  {Grlassey  v.  Hestonville  etc.  Ry. 
Co.,  57  Pa.  St.  172;  Grant  v.  Fitchburg,  160  Mass.  16,  39  Am. 
St.  Rep.  449,  35  N.  E.  84 ;  Johnson  v.  Reading  City  Pass,  Ry., 
160  Pa.  St.  647,  40  Am.  St.  Rep.  752,  28  Atl.  1001 ;  Westerberg 
V.  Kimua  Creek  etc.  R.  Co.,  142  Pa.  St.  471,  24  Am.  St.  Rep. 
510,  21  Atl.  878;  Apsey  v.  Detroit  etc.  R.  Co.,  83  Mich.  432, 
47  N.  W.  319;  Atlanta  &  C.  etc.  Ry.  Co.  v.  Oravitt,  93  Ga. 
369,  44  Am.  St.  Rep.  145,  26  L.  R.  A.  553,  20  S.  E.  550;  Wolf 
V.  Lake  Erie  etc.  Ry.  Co.,  55  Ohio  St.  517,  36  L.  R.  A.  812,  45 
N^  E.  708;  Pollack  v.  Pennsylvania  R.  Co.,  210  Pa.  St.  634, 
105  Am.  St.  Rep.  846,  60  Atl.  312 ;  Pratt  Coal  <&  Iron  Co.  v. 
BrauHey,  83  Ala.  371,  3  Am.  St.  Rep.  751,  3  South.  555;  Smith 
V.  Hestonville  etc.  Ry.  Co.,  92  Pa.  St.  450,  37  Am.  Rep. 
705;  Bamberger  v.  Citizens'  St.  Ry.  Co.,  95  Tenn.  18,  49  Am. 
St.  Rep.  909,  28  L.  R.  A.  486,  31  S.  W.  163 ;  Ploof  v.  Burling- 
ton Traction  Co.,  70  Vt.  509,  43  L.  R.  A.  108,  41  Atl.  1017.) 
The  unnecessary  exposure  of  plaintiff's  child  to  known  danger 
was  in  itself  an  act  of  negligence  on  the  part  of  the  custodian, 
which  will  bar  recovery.    {La  Fayette  &  Ind,  R.  R.  Co.  v.  Huff^ 
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man,  28  Ind.  287,  92  Am.  Dec.  318;  PittsburgJi  etc.  By.  Co.  ▼. 
Vining's  Admr,,  27  Ind.  513,  92  Am.  Dec.  269.) 

It  seems  to  be  the  rule  that  a  parent  who  brings  an  action 
in  hiB  own  right  for  the  death  of  his  intestate  will  not  be  al- 
lowed to  recover  if  his  own  negligence  contributed  to  the  death, 
in  the  absence  of  wanton  negligence  or  willful  injury  on  the 
part  of  the  defendant;  the  reason  assigned  being  that  a  person 
should  not  profit  by  his  own  wrong.  {NashvUle  Lumber  Co. 
V.  Busbee,  100  Ark.  76,  38  L.  R.  A.  (n.  s.)  754,  139  S.  W.  301; 
Scherer  v.  Schlaherg,  18  N.  D.  421,  24  L.  R.  A.  (n.  s.)  520, 
122  N.  W.  1000;  29  Cyc.  555.)  A  parent  is  responsible  for 
the  negligent  and  wrongful  acts  of  the  person  to  whom  he  in- 
trusts the  custody  and  care  of  his  minor  child.  (Pratt  Coal 
&  Iron  Co.  V.  Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  751,  3 
South.  555.) 

When  the  facts  are  undisputed  and  unquestionably  disclose 
negligence  on  the  part  of  plaintiff,  it  is  the  duty  of  the  court 
to  so  declare  as  a  matter  of  law.  (Colorado  <fe  8.  B,  Co.  v. 
Beynolds,  51  Colo.  231,  116  Pac.  1043 ;  Schultz  v.  Chicago  etc. 
By.  Co.,  67  Wis.  616,  58  Am.  Rep.  881,  31  N.  W.  321 ;  Johnson 
V.  Bio  Grande  etc.  By.  Co.,  19  Utah,  77,  57  Pac.  17 ;  29  Cyc.  631 ; 
Molt  V.  Northern  Pacific  B.  Co.,  44  Mont.  471,  120  Pac.  809; 
Zvanovich  v.  Oagnon  <&  Co.,  45  Mont.  180,  122  Pac.  272.) 

Mr.  Peter  Breen  and  Mr.  H.  K.  Jones,  for  Respondent,  sub- 
mitted a  brief,  and  argued  the  cause  orally. 

The  fact  that  Maddock,  the  custodian  of  the  child,  knew 
that  there  were  holes  upon  the  mining  claim,  and  the  fact  that 
he  took  it  thereon  and  allowed  it  to  play  for  a  moment  or 
so,  is  not  such  misconduct  as  is  prohibitory  of  the  maintenance 
of  this  action  (see  cases  cited  in  note  20,  appended  to  section 
327,  1  Thompson  on  Negligence;  also  section  321  et  seq.) ; 
the  fact  that  Maddock  did  not  attend  it  for  a  minute  or  so 
does  not  preclude  the  right  of  recovery  (see  authorities  last 
cited),  and  his  thoughtlessness  is  not  such  an  act  as  bars  a 
recovery,  as  a  matter  of  law, — it  being  a  fact  element  which 
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the  jury  may  take  into  consideration,  with  all  the  facts  in  the 
case  in  determining  the  question.  (Dan  v.  Citizens'  8t  B,  Co., 
99  Tenn.  88,  41  S.  W.  339.)  In  order  to  charge  Maddox  with 
contributory  neglect  as  a  matter  of  law,  hi£i  acts  or  omissions 
must  have  been  a  proximate  or  contributing  cause  of  the  injury 
(Stewart  v.  Pittsburg  etc.  Copper  Co,,  42  Mont.  200,  111  Pac. 
723),  and  from  the  facts  the  court  could  not  so  declare.  His 
testimony  is  that  he  did  not  appreciate  the  danger,  otherwise 
he  would  never  have  taken  the  children  there ;  that  at  the  time 
of  the  happening  of  the  accident  his  mind  was  absorbed.  The 
question  of  cause,  as  well  as  the  question  of  neglect,  under  such 
circumstances  was  one  wholly  for  the  determination  of  the  jury, 
and  the  jury  having  passed  upon  the  misconduct  alleged,  ad- 
verse to  appellants'  view,  the  question  is  not  subject  to  review. 
(Dtuyer  v.  Salt  Lake  City,  19  Utah,  521,  57  Pac.  535 ;  Ferrell 
V.  Dixie  Cotton  MUls,  157  N.  C.  528,  37  L.  R.  A.  (n.  s.)  64, 
73  S.  E.  142 ;  Harrington  v.  Butte  A.  A  P.  By.  Co,,  37  Mont. 
169, 174,  16  L.  E.  A.  (n.  s.)  395,  95  Pac.  8.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court 

On  the  evening  of  July  19,  1911,  Joseph  F.  Conway,  Jr.,  age 
seven,  and  his  sister,  age  six,  by  consent  of  their  parents,  were 
taken  by  Wm.  Maddock  on  to  the  Tzarena  mining  claim,  owned  by 
the  Monidah  Trust  and  located  near  the  limits  of  the  city  of 
Butte.  While  on  the  claim,  Joseph  P.  Conway,  Jr.,  fell  into 
an  unguarded  shaft  and  was  injured.  The  facts  of  the  case 
are  detailed  at  length  in  Conway  v.  Monidah  Trust,  47  Mont. 
269,  L.  R.  A.  1915E,  500,  132  Pac.  26,  and  51  Mont.  113,  149 
Pac.  711 — the  case  in  which  the  child  recovered  damages  for  his 
own  injuries.  In  this  action  the  father  seeks  damages  for  the 
loss  which  he  (the  father)  sustained  by  reason  of  the  diminished 
earning  capacity  of  the  boy  from  the  date  of  the  injury  until 
he  should  reach  the  age  of  twenty-one. 

Upon  the  trial  Maddock,  the  custodian  of  the  child  at  the  time 
of  the  accident,  testified  as  a  witness  for  the  plaintiff.    On 
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crow-examination  be  said:  ''I  waa  f^mfliAr  with  fhat  ground 
before  I  went  ont  tbere,  for  three  or  four  yean.  I  walked  ahead 
of  tbe  children  about  twenty  feet  or  so ;  I  couldn't  exactly  tell 
yon  right  now.  I  knew  that  the  shafts  were  there  and  open 
prior  to  that  time.  I  went  np  and  sat  on  the  ledge  of  rocks  and 
let  the  children  play  aronnd  picking  flowers.  I  called  to  them 
to  come  np;  my  back  was  turned  to  them.  The  two  of  them 
was  coming  np  at  this  time.  They  had  been  playing  around 
there  two  or  three  minutes  before  I  called  to  them.  They  were 
there  for  sufficiently  long  period  of  time  to  permit  me  to  go  up 
and  sit  upon  the  ledge  of  rocks  and  take  out  my  pipe.  I  filled 
my  pipe  and  lit  it,  and  while  I  sat  down  for  a  smoke,  I  observed 
the  train  coming  along,  and  at  that  moment  I  called  for  the 
children  to  come  up.  The  children  were  down  around  these 
shafts  during  all  the  time  it  took  me  to  do  these  things.  They 
were  about  twenty  feet  or  less  than  twenty  feet  north  of  this 
shaft  when  I  called  them.  Of  course,  I  didn't  think  they  would 
run  near  the  shaft.  If  I  did,  I  wouldn't  have  brought  them 
there  at  all.  I  never  gave  it  a  thought.  I  certainly  knew  the 
shafts  were  there.  I  walked  all  over  that  place  several  times, 
but  was  not  giving  it  a  thought  at  the  time.  My  mind  was 
absorbed  for  the  time  being  in  the  Chicago  &  Milwaukee  railroad 
train  coming  in,  and  I  didn't  give  a  thought  to  the  danger  that 
the  children  might  encounter  around  these  shafts.  •  •  •  I 
remember  at  the  last  trial  that  the  boy  testified  that  he  was  pick- 
ing  flowers,  and  that  he  made  a  run  to  get  a  flower  on  the  other 
side  of  the  shaft,  and  that  he  wasn't  running  up  there  to  see  me 
at  all.  •  •  •  If  he  had  observed  where  he  was  going,  he 
would  have  seen  and  avoided  the  shaft.  I  knew  that  he  was 
standing  near  the  northeast  corner  of  the  shaft  at  the  time  I 
called  to  him.  The  shaft  lay  between  me  and  the  boy  at  the 
time  I  called  for  him;  it  was  pretty  near  in  line  north;  in  a 
direct  line  between  myself  and  the  boy.  He  was  a  little  shade 
to  the  east,  and  if  he  attempted  to  come  directly  to  me,  without 
goins:  around  the  shaft,  he  would  be  in  danger  of  running  into 
the  shaft.    I  knew  that  at  the  time  I  called  him,  but  didn  't  give 
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it  a  thought;  didn't  think  an3rthing  about  the  shaft.  At  the 
time  I  went  there  and  left  the  boy  around  the  shaft,  I  had  com- 
plete knowledge  of  all  these  shafts  being  open  and  exposed  there, 
and  I  certainly  knew  of  the  danger  that  the  children  might  en- 
counter with  reference  to  falling  down  these  shafts,  but  never 
did  think  anything  about  it.  I  wouldn't  have  gone  there  if  I 
thought  that." 

The  same  witness  further  testified  in  answer  to  direct  and 
leading  questions  by  plaintiff's  counsel,  as  follows: 

'*Q.  Did  you  ever  see  anybody  else  up  in  that  vicinity — chil- 
dren, men  and  women,  and  so  forth  Y 

*'A.  Oh,  yes;  there  have  been  three  or  four  go  out  Sundays 
and  sit  around  there. 

Q.  Men,  women  and  children! 

A.  Yes,  sir.    I  see  where  they  were  picnicking — uBed  to  have 
fires  out  there  or  something.    •    •    • 

**Q.  You  frequently  saw  other  people — other  parents  and 
other  children — ^there,  doing  just  as  you  did  with  those  children 
on  that  occasion,  did  you  not,  prior  to  this  time  and  while  those 
shafts  were  exposed  and  uncovered  t 

**A.  Yes,  sir. 

**Q.  Well,  Mr.  Maddock,  did  you  ever  see  children  playing, 
holding  picnics,  and  building  fires,  and  getting  their  dinners  in 
the  same  place  you  and  the  children  of  Joseph  F.  Conway,  the 
plaintiff  here,  were  at  that  timet 

^'A.  Well,  I  have  seen  children  and  grown-up  people  there.  I 
see  the  places  where  they  had  made  fires  and  built  fires,  but  did 
not  see  them  at  times  that  I  liave  been  along." 

The  boy  testified  that  he  was  running  to  pick  a  flower  when 
he  fell  into  the  shaft;  that  he  did  not  know  of  the  existence  of 
any  shaft  there,  and  was  not  warned  by  his  father  or  Maddock. 

At  the  conclusion  of  all  the  testimony  the  defendants  moved 
for  a  directed  verdict,  upon  the  ground  that  the  evidence  dis- 
closed contributory  negligence  which  barred  recovery.  The 
motion  was  denied,  and  upQn  submission  of  the  cause  the  court 
instructed  the  jury:  ''It  is  the  duty  of  the  father  of  an  infant 
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child  to  use  ordinary  care  and  precantion  to  keep  his  child  from 
places  of  danger,  and  if  this  duty  has  been  delegated  to  others 
the  father  must  assume  responsibility  for  reasonable  care  on 
their  part,  and  in  this  regard  you  are  instructed  that  if  you 
find  from  the  evidence  in  this  case  that  William  Maddock,  who 
had  the  custody  of  plaintiff's  chUd  at  the  time  of  the  accident 
complained  of,  did  not  exercise  ordinary  care  and  prudence  to 
protect  said  child  from  injury,  then  the  negligence  of  such 
custodian,  if  any,  is  attributable  to  the  father,  and  your  verdict 
in  such  event  must  be  in  favor  of  the  defendants  and  against  the 
plaintiff." 

From  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order 
denying  them  a  new  trial,  defendants  appealed. 

''The  rule  is  well  established  that  no  cause  should  ever  be 
[1]  withdrawn  from  the  jury  unless  the  conclusion  from  the 
facts  necessarily  follows,  as  a  matter  of  law,  that  no  recovery 
could  be  had  upon  any  view  which  could  reasonably  be  drawn 
from  the  facts  which  the  evidence  tends  to  establish."  {Nord 
V.  Boston  &  Moni.  C.  C.  &  8.  Min.  Co.,  30  Mont.  48,  75  Pac. 
681.)  But,  except  in  cases  of  libel  and  slander,  juries  are  the 
triers  of  facts  only,  and  not  the  judges  of  the  law;  and  where 
[2]  the  facts  are  undisputed,  and  are  such  that  reasonable  men 
can  draw  but  one  conclusion  from  them,  the  only  questions  pre- 
sented for  decision  are  questions  of  law,  and  to  that  extent  the 
case  presents  in  effect  an  agreed  statement  of  facts.  (Helena 
Nat  Bank  v.  Rocky  Mt  Tel.  Co.,  20  Mont.  379,  63  Am.  St.  Rep. 
628,  51  Pac.  829.) 

In  Harrington  v.  Butte,  A.  &  Pac.  Ry.  Co.,  37  Mont.  169,  16 
L.  R.  A.  (n.  s.)  395,  95  Pac.  8,  we  considered  at  great  length 
[3]  the  question  presented,  and  announced  the  rule  that  the 
unexplained,  presence  of  a  child  non  sui  jvris,  unattended  in  a 
place  of  known  danger,  makes  out  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  child's  parents.  That  doctrine  has 
never  been  modified  or  departed  from.  How  much  stronger, 
then,  is  the  case  where  the  parent-  is  not  merely  passive,  but 
actually  takes  a  seven  year  old  child  to  a  place  of  known  dangei', 
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and,  failing  to  give  it  any  warning,  sits  by  and  permits  the  child 
to  play  about  the  known  dangers  until  he  is  injured.  The  evi- 
dence establishes  prima  facie  that  Maddock  was  negligent,  and 
the  burden  was  then  upon  the  plaintiff  to  acquit  him  of  the  at- 
tribution. In  this  he  failed.  Maddock  will  not  be  heard  to  say : 
**I  was  merely  doing  what  a  few  other  criminally  negligent  peo- 
ple did";  or,  '*I  knew  the  danger,  but  I  did  not  think  about  it." 
It  is  no  excuse  for  the  want  of  ordinary  care  that  carelessness 
[4]  is  general  about  the  matter  involved  or  at  the  place  of 
the  accident.  Custom  never  exonerates  from  the  imputation  of 
negligence.  "The  standard  is  not  what  men  ordinarily  do  under 
like  circumstances,  but  what  reasonably  prudent  and  careful 
men,  having  regard  for  the  rights  and  safety  of  others,  do  under 
like  circumstances."  (Kinsel  v.  North  Butte  Min,  Co.,  44  Mont. 
445, 120  Pac.  797.) 

This  case  does  not  bear  any  analogy  to  one  where  the  person, 
[5]  apparently  delinquent  has  acted  in  an  emergency,  or  failed 
to  act  because  he  was  absorbed  in  the  discharge  of  his  principal 
duty.  The  evidence  is  uncontradicted,  and  the  circumstances 
are  unexplained  and  inexplicable,  except  upon  the  bald  assump- 
tion that  Maddock  was  so  absorbed  in  his  pipe  and  in  watching  a 
train  that  forgetfulness  of  the  duty  he. owed  to  the  helpless  chil- 
dren was  excusable.  In  Cummings  v.  Helena  dk  L,  8.  dk  R.  Co,, 
26  Mont.  434,  68  Pac.  852,  Mr.  Justice  Pigott  in  his  inimitable 
style  most  forcefully  stated  the  rule  as  follows,  in  a  case  where 
the  facts  were  sufficiently  alike  those  now  before  us  to  make  the 
observations  particularly  pertinent:  **The  plaintiff  cannot  re- 
cover if  he  could  have  avoided  the  injury  by  exercising  ordinary 
care  and  caution.  That  he  may  •  •  •  have  temporarily 
forgotten  the  risk  is  of  no  moment;  he  was  charged  with  knowl- 
edge and  understanding  of  such  dangers  and  risks  as  he  might 
have  comprehended  and  appreciated  by  using  ordinary  care ;  if 
he  forgot,  he  was  negligent,  for  he  was  bound  to  remember.  The 
defendant  was  not  required  to  take  better  care  of  the  plaintiff 
than  the  plaintiff  was  of  himself;  the  measure  of  the  duty  of 
each  was  ordinary  care.    The  negligence  of  the  defendant  did 
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not  dispense  with  the  necessity  of  the  plaintiff's  using  ordinary 
care.  Such  has  been  the  unbroken  rule  since  Butterfield  v.  For- 
rester, 11  East,  60,  was  decided,  to  the  present  day.  By  his 
own  careless  act  in  getting  under  the  ledge  without  inspecting 
or  sounding  it,  he  voluntarily  exposed  himself  to  the  risk  of  in- 
jury. The  accident  would  not  have  happened  had  the  plaintiff 
exercised  due  care  and  caution." 

This  leaves  nothing  further  to  be  said.  The  evidence  dis- 
closes negligence  upon  the  part  of  plaintiff's  custodian,  without 
which  the  accident  could  not  have  occurred.  Plaintiff  must  as- 
sume responsibility  for  that  negligence  and  cannot  recover.  To 
permit  recovery  would  be  to  reward  him  for  his  own  wrongful 
act.  The  motion  for  a  directed  verdict  should  have  been  sus- 
tained. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded with  directions  to  enter  judgment  in  favor  of  the 
defendants  for  their  costs. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Sanneb  concur. 


COBURN  CATTLE  CO.,  Respondent,  v.  HENSEN  bt  al.. 

Appellants. 

(No.  3,633.) 
(Submitted  March  25,  1915.    Decided  AprU  17,  1916.) 

[157  Pac.  177.] 

Trespass  —  Livestock  —  Acttml  and  Constructive  Possession  of 
Land — Title — New  Trial — Insufficiency  of  Evidence. 

New  Trial — Insufficiency  of  Evidence— When  Proper. 

1.  Where,  under  the  evidence  in  an  action  for  trespass  on  land  by 
driving  sheep  thereon  for  pasturage,  the  plaintiff  was  dearly  en- 
titled to  a  verdict  in  some  amount,  a  verdict  for  defendants  for 
nominal  damages  on  a  counterclaim  which  was  unsupported  by 
proof,  was  erroneous  and  a  motion  for  a  new  trial  was  properly  granted. 
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Trespa88-~Aetual  or  ConstnictiTe  PoBsession  of  Land  Sufficient. 

2.  Actual  or  constructive  possession  is  sufficient  to  maintain  an 
action  of  the  nature  of  the  one  referred  to  above. 

Same — ^Title — When  Record  Evidence  Bequired. 

3.  The  rule  that  in  an  action  for  trespass  on  land  plaintiff  must, 
in  order  to  prevail,  tender  record  proof  of  title,  applies  onlj  to 
cases  in  which  he  is  not  in  actual  possession,  but  is  compelled  to 
relj  upon  constructive  possession  under  his  record  title. 

[As  to  validity  of  statute  authorizing  land  owner  to  seize  and 
sell  trespassing  animals,  see  note  in  Ann.  Gm.  19150,  1263.] 

Appeal  from  District  Court,  Blaine  County,  in  the  Twelfth 
Judicial  District;  John  A,  Matthews,  Judge  of  the  Fourteenth 
District,  presiding. 

« 

Action  by  the  Coburn  Cattle  Company  agaiiust  Lonis  Hensen 
and  another,  copartners  doing  business  under  the  firm  name  and 
style  of  L.  &  P.  Hensen.  From  an  order  granting  plaintiff's 
motion  for  new  trial  defendants  appeal.    Affirmed. 

Mr.  H.  8.  McCHnley,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Odell  W.  McConneU  and  Mr.  John  A.  Tressler,  for  Re- 
spondent, submitted  a  brief  as  well  as  one  in  reply  to  that  of 
Appellants ;  Mr.  McConneU  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  trespass  on  land.  The  complaint  al- 
leges that  at  the  time  the  wrong  complained  of  was  committed, 
plaintiff  was  in  possession  and  entitled  to  the  possession  of  lands 
situate  in  Blaine  (now  Phillips)  county,  a  part  of  which  it  owns 
in  fee,  and  the  remainder  of  which  it  holds  under  leases;  that 
defendants  were  copartners  and  were  the  owners  of  or  charge- 
able with  the  care  of  about  10,000  head  of  sheep;  that  on  July 
26,  1911,  the  defendants,  without  plaintiff's  consent  and  against 
its  wishes,  willfully  and  maliciously  drove  their  sheep  upon 
plaintiff's  said  lands,  and  from  that  date  to  and  including 
August  3,  1911,  held  them  in  herd  there,  with  the  result  that 
they  ate  off  and  destroyed  the  hay  and  grass  growing  thereon, 
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besides  hay  tliat  had  been  harvested;  and  that  plaintiff's  lands 
were  trampled  and  injured  so  that  they  became  unfit  for  use 
as  a  winter  range  during  that  year.  The  prayer  is  for  a  judg- 
ment for  $5,000  compensatory,  and  $2,500  punitive,  damages. 
Denying  all  the  material  averments  in  the  complaint,  the  defend- 
ants allege  what  they  designate  a  counterclaim  for  damages,  for 
that  on  August  3, 1911,  while  defendants'  sheep  were  upon  their 
accustomed  range  upon  public  lands  of  the  United  States,  the 
plaintiflF,  through  its  officers  and  employees,  took  them  by  force 
and  intimidation  from  the  possession  of  defendants'  herders  who 
were  in  charge  of  them,  and  drove  and  scattered  them,  leaving 
them  without  herders,  whereby  many  of  them  were  lost  or  lamed, 
causing  defendants  an  actual  loss  of  $1,193.30.  Judgment  is 
demanded  for  this  amount,  besides  $2,500  punitive  damages. 
There  was  issue  by  reply. 

At  the  trial  the  defendants  recovered  a  verdict  for  nominal 
[1]  damages  and  for  costs.  On  plaintiff's  motion  an  order 
was  made  granting  it  a  new  trial.  The  appeal  is  by  the  defend- 
ants from  this  order.  The  motion  was  made  on  several  grounds, 
among  them  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict. In  his  memorandum  opinion  accompanying  the  order  sus- 
taining the  motion,  the  trial  judge,  after  a  brief  review  of  the 
evidence,  says:  **It  would  seem,  therefore,  that  the  testimony 
would  have  justified  and  the  jury  should  have  found  a  verdict 
for  the  plaintiff,  even  though  such  verdict  might  have  been  for 
nominal  damages  only."  He  further  remarks  that  there  was  no 
evidence  to  warrant  or  support  a  verdict  for  the  defendants. 
This  conclusion  is  fully  justified  by  the  record.  The  evidence 
tends  to  show  that  the  plaintiff  corporation  had  for  many  years 
been  in  the  undisputed  possession  of  the  lands  in  controversy 
and  using  them  for  pasturage  for  its  sheep  and  the  cutting  of 
the  natural  grasses  growing  thereon  for  hay  for  its  own  use  and 
for  market;  that  some  of  them  the  plaintiff  owns,  and  upon 
others  it  has  acquired  the'  right  of  possession  for  pasture  under 
leases  from  the  owners  or  persons  who  have  an  inchoate  title 
thereto  under  the  laws  of  the  United  States;  that  some  of  them 
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are  inclosed  and  others  not ;  that  during  the  time  alleged  in  the 
complaint,  the  defendants  wantonly  and  without  excuse  drove 
their  sheep  upon  them,  in  some  instances  breaking  the  inclosures, 
and  held  them  there  despite  repeated  protests  of  plaintiff 
through  its  ofiScers  and  employees.  This  evidence  is  not  seri- 
ously controverted.  On  the  other  hand,  there  is  no  evidence 
to  justify  the  conclusion  that  the  agents  and  servants  of  the 
plaintiff  took  possession  of  defendants'  sheep  or  did  any  of  the 
acts  alleged  in  defendants'  counterclaim.  Therefore  the  office 
of  the  jury  was  merely  to  ascertain  the  amount  of  damages 
plaintiff  was  entitled  to  recover.  Under  these  circumstances  the 
plaintiff  was  entitled  to  a  new  trial  as  a  matter  of  right. 

There  was  much  conflict  in  the  testimony  of  the  witnesses  as 
to  the  extent  of  the  injury  suffered  by  the  plaintiff.  On  the 
whole,  we  think  the  amount  claimed  excessive.  But  nevertheless 
a  case  was  made  for  the  jury  which  justified  a  verdict  in  some 
amount.  Whether  it  would  have  justified  an  award  by  way  of 
punitive  damages  it  is  not  now  necessary  to  consider.  Under  no 
view  of  the  case  were  the  defendants  entitled  to  recover  upon 
their  counterclaim. 

It  is  earnestly  argued  by  counsel  for  defendants  that  since 
[2]  plaintiff  did  ngt  tender  record  proof  of  title  to  any  of  the 
lands  owned  or  held  by  it,  except  a  small  area,  and  the  evidence 
does  not  disclose  that  any  damage  was  done  within  this  area,  it 
wholly  failed  to  make  a  case.  In  other  words,  counsel  seeks 
to  maintain  the  proposition  that  in  this  kind  of  a  case  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  defendant.  This  proposition  cannot  be 
maintained.  The  gist  of  the  action  in  trespass  is  the  invasion 
by  one  of  the  possession  of  another.  The  general  rule  therefore 
is  that  either  actual  or  constructive  possession  is  sufficient  to 
maintain  the  action.  (Nayes  v.  Black,  4  Mont.  527,  2  Pac.  769 ; 
McKay  v.  McDoxigal,  19  Mont.  488,  48  Pac.  988;  Beaufort  L. 
&  I.  Co,  V.  New  River  L.  Co,,  86  S.  C.  358,  30  L.  R.  A.  (n.  s.) 
243,  and  note,  68  S.  B.  637;  38  Cyc.  1004.)  The  rule  contended 
[8]    for  by  counsel  applies  only  to  cases  in  which  the  plaintiff  is 
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not  in  actual  possession,  but  is  compelled  to  rely  upon  constructiye 
possession  under  his  record  title.  Though  the  complaint  alleges 
title,  it  is  not  necessary  to  show  it  by  record  evidence,  if  actual 
possession  is  shown,  as  here.  (Beaufort  L.  cfe  J.  Co.  v.  New 
River  L.  Co.,  supra.) 

Doubtless  the  measure  of  damages  will  vary  according  to  the 
circumstances  of  the  particular  case.  We  are  not  required,  how- 
ever, to  consider  and  determine  what  items  plaintiff  is  entitled 
to  recover  in  this  case. 

We  have  decided  this  case  upon  the  points  submitted.  Noth- 
ing said  herein  is  to  be  understood  as  a  recognition  of  a  right 
in  defendants  to  interpose  in  this  case  a  counterclaim  of  the 
character  of  that  alleged  in  their  answer. 

The  order  is  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justiob  Holloway  concur. 


E.  M.  COBBAN  EEALTY  CO.,  [iii-PELLANT,  v.  CHICAGO^ 
MILWAUKEE  &  ST.  PAUL  BY.  CO.  bt  ai*.,  Ebspondents. 

(No.  3,4M.) 
(Submitted   March   25,   1916.    Decided   April   24,   1916.) 

[157  Pac.  173.] 

Quieting  Title — Reformation  of  Instruments— Estoppel — Trial 
— Inconsistent  Theories — New  Trial. 

Quieting  Title — Trial — Inconsistent  Theories — New  TriaL 

1.  Where,  on  appeal  from  an  order  denying  a  new  trial  in  an  ac- 
tion to  quiet  title  to  a  strip  of  land  granted  for  a  railroad  right  of 
way,  neither  counsel  agreed  with  the  other  nor  with  the  trial  court 
as  to  the  theory  or  theories  upon  which  the  cause  was  tried,  and  the 

Upon  the  question  of  estoppel  against  assertion  of  title  or  interest  in 
real  property  against  one  making  improyements  theron,  see  note  in  48 
L.  B.  A.  (n.  8.)  759. 
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two  theories  apparently  adopted  by  the  eonrt— estopped  in  paia  and 
mutaal  mistake  in  the  description  of  the  land  in  the  deed — ^were 
contradictory  of  each  other,  a  new  trial  held  proper. 

Beformation   of  Instruments — Mistake — ^Mutuality. 

2.  Suit  to  reform  a  deed  does  not  lie  where  the  alleged  mistake  in 
the  description  of  the  land  was  not  mutual. 

Appeal  from  District  Court,  Missovla  County;  Asa  L.  Duncan, 
Judge. 

Action  by  R.  M.  Cobban  Realty  Company,  a  corporation, 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  of 
Montana  and  another.  There  was  a  decree  for  defendants,  and 
from  an  order  denying  it  a  new  trial,  plaintiff  appeals.  Re- 
versed and  remanded. 

Mr.  Elmer  E.  Hershey,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Mr.  Henry  C.  Stiff,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  1907,  when  the  Milwaukee  road  constructed  its  transconti- 
nental line  across  this  state,  it  became  necessary  to  secure  a  right 
of  way  over  the  SE.  %  of  the  NW.  %  of  section  20,  township 
13  N.,  R.  19  W.  (hereafter  referred  to  as  the  forty-acre  tract), 
100  feet  in  width,  fifty  feet  on  each  side  of  the  center  line  as 
theretofore  surveyed  and  staked  upon  the  ground.  The  land 
sought  was  owned  by  the  plaintiff,  but  the  legal  title  stood  in 
the  name  of  E.  B.  Weirick,  trustee.  The  right  of  way  agent  of 
the  railway  company  presented  to  the  plaintiff  a  map  which 
had  been  prepared  by  the  railway  company's  engineers,  and 
which  was  supposed  to  illustrate  the  railway's  desires  and  to 
locate  the  proposed  right  of  way  strip.  Figure  1  of  the  sub- 
joined diagram  will  represent  that  map  for  all  the  purposes  of 
this  appeal.    The  dotted  line  represents  the  center  line  as  staked 
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upon  the  ground.    The  line  A  B  is  the  south  line  of  the  forty- 
acre  tract,  and  also  the  south  line  of  the  right  of  way  strip. 
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Negotiations  were  carried  on  with  reference  to  this  map,  and  a 
purchase  was  made.  When  the  deed  was  executed  and  deliyered 
by  Weirick  to  the  railway  company,  it  described  the  strip  as 
beginning  at  the  point  C,  where  the  center  line  of  the  right  of 
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way,  as  staked  upon  the  ground,  intersects  the  east  side  line  of 
the  forty-acre  tract,  thence  running  south  on  that  east  line  fifty 
feet  to  the  southeast  comer  of  the  forty-acre  tract,  thence  west 
along  the  south  side  line  of  said  tract  to  what  is  marked  on  fig- 
ure 1  as  the  line  A  D,  thence  north  on  that  line  100  feet,  thence 
east  on  a  line  parallel  to  and  fifty  feet  north  of  the  staked  line 
to  the  east  side  line  of  the  forty-acre  tract,  thence  south  fifty 
feet  to  the  place  of  beginning.  When  the  construction  work  was 
about  completed,  this  controversy  arose,  and  plaintiff  instituted 
a  suit  to  quiet  title,  making  the  constructing  company,  as  well  as 
the  operating  company,  defendants.  For  brevity  we  shall  treat 
the  defendants  as  one  company  and  refer  to  it  as  the  railway 
company.  The  complaint  is  in  the  form  usually  employed  in 
such  an  action. 

The  answer  admits  corporate  existence,  and  denies  all  the 
other  allegations  of  the  complaint,  except  as  such  denial  is 
modified  by  the  aflSrmative  defenses.  The  answer  then  under- 
takes to  plead:  (1)  An  equitable  estoppel;  and  (2)  a  mutual 
mistake  in  the  description  contained  in  the  Weirick  deed.  It 
asks  for  a  decree  that  plaintiff  be  estopped  to  claim  any  of  the 
right  of  way  actually  occupied  by  the  railway  company,  and  that 
the  Weirick  deed  be  reformed  so  as  to  describe  the  strip  of 
ground  upon  which  the  railroad  was  constructed. 

The  reply  is  a  general  denial.  Upon  the  trial  the  parties  en- 
tered into  a  stipulation,  the  only  apparently  material  portion  of 
which  follows:  **That  plaintiff  now  is,  and  during  all  the  times 
in  its  complaint  mentioned  was,  the  owner  of  the  lands  described 
in  said  complaint,  save  and  except  as  the  ownership  thereof  was 
modified,  changed  or  affected  by  the  deed  given  to  the  defendant 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  of  Montana, 
and  referred  to  in  the  answer  of  defendants,  by  E.  B.  Weirick, 
trustee,  who  at  the  time  of  giving  the  same  was  acting  for  and 
on  behalf  of  plaintiff,  and  as  such  ownership  may  have  been 
changed,  modified  or  affected  by  the  location,  survey,  staking 
out,  construction  and  operation  of  the  railroad  mentioned  in 
the  answers  of  defendants,  and  the  ownership  of  the  roadbed  and 
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right  of  way  by  defendants  by  reason  of  the  acts  done  by  defend- 
ants, or  either  of  them,  as  may  be  shown  on  behalf  of  defendants 
in  the  trial  of  this  cause." 

Certain  evidence,  oral  and  docnmentary,  was  introduced,  and 
the  court  then  made  findings  of  fact,  and  from  them  drew  con- 
clusions of  law,  upon  which  a  decree  favorable  to  the  defendants 
was  rendered.  From  an  order  denying  it  a  new  trial,  plaintiff 
appealed. 

The  findings  of  the  trial  court  are  in  very  general  terms,  but 
were  seemingly  intended  to  cover  both  affirmative  defenses. 
The  conclusions  of  law  are  that  plaintiff  is  not  entitled  to  any 
relief,  that  it  is  estopped  to  claim  any  of  the  ground  in  contro- 
versy,  and  that  the  railway  company  is  awarded  a  decree  quiets 
ing  its  title. 

Counsel  for  appellant  in  his  brief  concedes  that  he  waived  any 
[1]  objections  which  he  might  otherwise  have  had  to  the  suffi- 
ciency of  the  answer,  but  insists  that  the  findings  are  not  sup- 
ported by  the  evidence,  and  that  under  the  stipulation  the  trial 
court  was  called  upon  to  construe  the  Weirick  deed  in  the  light 
of  the  intention  of  the  parties  and  their  acts,  as  shown  by  the 
evidence. 

Counsel  for  respondents  evidently  proceeds  upon  the  assump- 
tion that  the  construction  of  the  deed  was  the  only  question  be- 
fore the  lower  court,  for  his  brief  is  devoted  entirely  to  the  con- 
sideration of  the  rules  which  he  insists  should  govern  the  proper 
construction  of  the  deed.  If  the  purpose  of  the  stipulation  was 
to  eliminate  any  question  of  estoppel  or  mutual  mistake,  the  trial 
court  was  clearly  misled,  for  its  findings,  conclusions  and  decree 
indicate  an  entirely  different  understanding  of  counsel's  agree- 
ment. The  stipulation  relieves  the  plaintiff  of  the  necessity  of 
deraigning  its  title,  and  shifts  the  burden  of  proof  to  the  defend- 
ants ;  but  if  it  has  any  further  purpose,  it  is  concealed  somewhere 
in  the  language  employed.  If  the  trial  court  was  correct  in  its 
findings  upon  the  plea  of  estoppel,  then  the  construction  of  the 
deed  never  entered  into  the  court's  determination,  and  no  con- 
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mderation  could  have  been  given  to  the  stipnlation  beyond  what 
we  have  indicated. 

If  the  plaintiff  is  estopped  to  assert  any  claim  to  the  ground 
in  dispute  by  reason  of  the  fact  that  it  stood  by  without  object^ 

ft 

ing  while  the  railway  company  expended  large  sums  of  money 
in  constructing  its  road  over  ground  not  conveyed  by  the 
Weirick  deed,  then  it  is  altogether  immaterial  what  the  original 
intention  of  the  parties  was,  or  what  mistake  there  may  be  in 
the  deed.  On  the  other  hand,  if  the  Weirick  deed  correctly 
describes  the  right  of  way  now  occupied  by  the  railway  com- 
pany, then  there  cannot  be  any  element  of  estoppel  in  the  case, 
for  plaintiff  could  not  complain  that  the  company  was  laying 
its  track  upon  the  strip  it  had  purchased  for  that  purpose.  So 
that,  when  the  trial  court  found  that  plaintiff  is  estopped  by  its 
conduct,  it  impliedly  found  that  the  railway  is  occupying  ground 
not  conveyed  by  the  Weirick  deed,  and  that  plaintiff  should  have 
complained  before  the  situation  of  the  railway  company  was  so 
changed  that  it  could  not  be  restored  to  its  status  quo.  But  the 
evidence  is  insufScient  to  sustain  the  finding  upon  the  plea  of 
estoppel.  The  only  evidence  upon  the  subject  is  that  when 
plaintiff  complained  to  the  railway  company  that  it  was  not  con- 
structing its  road  upon  the  conveyed  strip,  it  was  met  with  the 
assurance  that  the  road  was  being  built  upon  the  line  illustrated 
by  its  right  of  way  map  (Fig.  1).  And  even  upon  the  trial  of 
this  case,  Healey,  the  engineer  for  the  railway  company  who 
made  the  original  survey  and  staked  out  the  center  line  over  the 
forty-acre  tract  and  had  charge  of  the  construction  work,  testi- 
fied for  defendants  that  the  road  was  constructed  upon  the  center 
line  as  staked  upon  the  ground ;  that  he  furnished  the  data,  in- 
cluding the  map  from  which  the  description  in  the  Weirick 
deed  was  obtained;  that  he  has  since  checked  over  the  description 
in  the  deed  against  an  actual  survey  of  the  ground,  and  that  the 
description  in  the  deed  is  "mathematically  correct." 

The  court,  however,  did  not  rely  altogether  upon  the  estoppel, 
but  apparently  laid  great  stress  upon  the  fact  that  it  was  the 
intention  of  the  parties  that  the  strip  to  be  conveyed  by  the  Wei- 
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rick  deed  should  extend  across  the  forty-acre  tract  fifty  feet  on 
each  side  of  the  staked  center  line,  which  the  court  finds  was 
not  located  as  described  in  the  deed,  and  by  the  witness  Healey, 
but  was  located  upon  the  dotted  line  in  Figure  2  above,  and  the 
decree  quiets  the  railway  company's  title  to  the  strip  repre- 
sented by  the  shaded  portion  of  Figure  2.  The  effect  of  the 
decree  is  to  reform  the  deed.  The  only  evidence  touching  the 
intention  of  the  parties,  other  than  the  recitals  in  the  deed  itself, 
was  furnished  by  Jones,  the  active  agent  for  the  plaintiff  in 
negotiating  the  sale.  He  testified  that  the  sale  was  made  with 
reference  to  the  railway  company's  right  of  way  map  (Fig.  1) 
and  upon  the  supposition  that  plaintiff's  remaining  interest 
would  be  in  one  compact  body  north  of  the  right  of  way  and  not 
divided  into  two  irregular  parcels,  as  the  decree  leaves  it. 

It  is  not  made  plain  who  drew  the  deed,  but  it  is  established 
that  the  sale  was  made  with  reference  to  the  map  prepared  by 
[2]  the  railway  company,  and  that  the  description  in  the  Wei- 
rick  deed  was  obtained  from  data  furnished  by  the  agent  of  the 
railway  company.  If,  then,  there  is  a  mistake  in  the  description 
contained  in  the  deed,  it  was  not  a  mutual  mistake,  but  the  mis- 
take of  the  railway  company  only,  and  one  not  known  to  the 
plaintiff  at  the  time.  Under  these  circumstances  a  suit  to  re- 
form the  instrument  will  not  lie.  It  may  be  that  the  minds  of 
the  parties  never  met;  but  there  was  not  a  mutual  mistake.  (34 
Cyc.  911 ;  Oaffney  Merc.  Co,  v.  Hopkins,  21  Mont.  13,  52  Pac. 
561,  562.) 

Neither  counsel  agrees  with  the  other,  nor  with  the  trial  court, 
as  to  the  theory,  or  theories,  upon  which  this  cause  was  tried, 
and  each  of  the  two  theories  apparently  adopted  by  the  court — 
estoppel  in  pais  and  mutual  mistake — is  contradictory  of  the 
other.  The  evidence  would  suggest,  at  least,  that  the  only  real 
issue  tried  was :  Where  is  the  south  boundary  line  of  the  forty- 
acre  tract?  The  evidence  is  insufficient  to  sustain  the  findings 
upon  the  affirmative  defenses  of  estoppel  in  pais  and  mutual 
mistake.  There  is  nothing  in  the  record  to  suggest  that  the 
court's  conclusion  was  based  upon  a  construction  of  the  Weirick 


52  Mont.]   Habbington  v.  Buttb  &  Superior  C.  Co.^  I/td.    263 

deed  alone,  while  the  finding  upon  the  plea  of  estoppel  is  alto- 
gether inconsistent  with  any  such  supposition. 

The  order  of  the  trial  court  is  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Sanneb  concur. 


HARBINGTON,  Admb.,  Appellant,  v.  BUTTE  &  SUPERIOR 
COPPER  CO.,  LIMITED,  et  al..  Respondents. 

(No.  3,631.) 
(Submitted  March  24,  1916.     Decided    April  25,  1916.) 

[157  Pac.  181.] 

Real  Property — Deeds  Absolute — Mortgages — Evidence — Insuffi- 
ciency— Estoppel — Laches. 

Beal  Property — Deed  Absolute— Mortgage — Evidence — ^Insufficiency. 

1.  In  an  action  to  have  a  deed  absolute  declared  a  mortgage,  evi- 
dence held  insufficient  to  meet  the  rec^uirement  of  the  rule  under 
which  the  proof  must  be  clear  and  convincing  to  warrant  relief. 

[As  to  deed  absolute  in  form  as  mortgage,  see  note  in  129  Am.  St. 
Bep.  1137.] 

Same — "Once  a  Mortgage,  Always  a  Mortgage." 

2.  The  rule  of  the  maxim,  "once  a  mortgage,  always  a  mortgage," 
has  application  only  to  cases  in  which  relief  is  sought  by  the  mort- 
gagor against  the  mortgagee  himself  or  his  grantee  with  notice. 

Same — Title — Estoppel. 

3.  Where  a  mortgage  is  in  the  form  of  a  deed  absolute,  and  there 
is  no  written  defeasance  of  record,  one  who  becomes  a  grantee  of 
the  mortgagee  without  notice  of  the  fact  that  the  deed  was  in- 
tended as  a  mortgage,  acquires  title  fee  from  the  lien,  and  the 
mortgagor  is  estopped  by  the  deed  from  questioning  the  purchaser's 
title. 


Authorities  on  the  question,  does  a  deed  absolute  on  its  fact  but  in- 
tended as  a  mortgage,  convey  legal  title,  are  gathered  in  a  note  in  11 
Ik  B.  A.  (n.  8.)  200. 

A  valuable  note  on  the  question  of  parol  evidence  that  a  written  in- 
strument which  on  its  face  imports  a  complete  transfer  of  a  legal  or 
equitable  estate  or  interest  in  property  was  intended  to  operate  as  a 
mortgage  or  pledge,  will  be  found  in  Ii.  &  A.  19163,  18. 
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Same — ^Laches. 

4.  Where  plaintiff,  in  an  action  to  have  a  deed  absolute  in  form 
decreed  a  mortgage,  did  not  make  any  claim  to  the  property  for  more 
than  twenty -one  years  after  the  date  of  the  instrument  and  until 
the  only  person  conversant  with  the  facts  had  died,  his  claim  was 
barred  by  laches. 

Appeal  from  Distrid  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

Action  by  Thomas  J.  Harrington,  administrator  of  the  estate 
of  George  W.  Newkirk,  deceased,  against  the  Butte  &  Superior 
Copper  Company,  Limited,  a  corporation,  and  others.  From  a 
judgment  for  defendants  and  an  order  denying  new  trial,  plain- 
tiff appeals.    Affirmed. 

Messrs.  Maury,  Templeman  dk  Davies  and  Mr.  James  H.  Bald- 
unn,  for  Appellant,  submitted  a  brief  and  one  in  reply  to  that 
of  Respondents;  Mr.  J.  L,  Templeman  and  Mr.  D.  Baldmn 
argued  the  cause  orally. 

''A  party  having  an  interest  in  property  subject  to  a  lien  has 
a  right  to  redeem  it  from  the  lien  at  any  time  after  the  claim 
is  due  and  before  his  right  of  redemption  is  foreclosed."  (Sec. 
5723,  Rev.  Codes ;  Orogan  v.  Valley  Trading  Co.,  30  Mont.  229, 
76  Pac.  211.)  '*It  is  a  maxim  of  law  that,  *Once  a  mortgage, 
always  a  mortgage,'  and  the  right  of  the  mortgagor  can  only 
be  extinguished  by  regular  foreclosure  and  sale."  {Orover  v. 
Hawthorne  Estate,  62  Or.  77,  114  Pac.  472,  121  Pac.  808.) 
**The  right  to  redeem  is  favored  by  courts  of  equity,  and  it  will 
not  be  allowed  to  be  taken  away  except  upon  a  strict  compliance 
with  the  steps  necessary  to  divest  it."  {Caro  v.  Wollenierg,  68 
Or.  420,  136  Pac.  866,  869 ;  Beverly  v.  Davis,  79  Wash.  537,  140 
Pac.  696,  698 ;  Orover  v.  HatvtJiorne  Estate,  62  Or.  77,  114  Pac. 
472,  121  Pac.  808,  814;  Fee  v.  Swingly,  6  Mont.  596,  13  Pac. 
375,  376.) 

Appellant's  right  is  not  barred  by  laches.  The  doctrine  of 
laches  is  based  upon  equitable  estoppel.  {Conaway  v.  Co-oper* 
aiive  Home  Builders,  65  Wash.  39, 117  Pac.  716,  719.)  It  is  not 
designed  to  punish  a  plaintiff.  It  can  be  invoked  only  where  to 
allow  the  claim  would  be,  because  of  claimant's  act,  to  permit 
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an  unwarranted  injustice.  It  looks  to  the  peace  of  society  and 
not  to  the  punishment  of  the  claimant,  even  if  he  has  been  neg- 
ligent. Whether  or  not  the  doctrine  applies  depends  upon  the 
circumstances  of  each  case.  (Hovey  v.  Bradbury,  112  Cal.  620, 
44  Pac.  1077;  Hudson  v.  Hermafu,  81  Kan.  627,  107  Pac.  35.) 
It  is  never  invoked  in  aid  of  a  party  where  the  equities  are  not 
in  his  favor.  (Harris  v.  Defenhaugh,  82  Bin.  765,  109  Pac. 
681,  683;  Hovey  v.  Bradbury,  112  Cal.  620,  44  Pac.  1077.)  Or 
in  favor  of  one  who  has  not  altered  his  condition.  (Parks  v. 
RotJi,  25  Colo.  App.  296,  137  Pac.  76,  78.) 

Prejudice  must  be  shown.  Mere  delay  is  not  of  itself  laches, 
but  delay  that  has  worked  an  injury  to  anotber.  (Willis  v. 
NeJialem  Coal  Co.,  52  Or.  70,  96  Pac.  528 ;  Just  v.  Idaho  Canal 
etc.  Co.,  16  Idaho,  639,  133  Am.  St.  Rep.  140,  102  Pac.  381.) 
No  such  showing  was  made.  Laches  will  not  be  imputed  from 
delay  alone.  (Parchen  v.  Chessman,  49  Mont.  326,  340,  Ann. 
Cas.  1916A,  681,  142  Pac.  631,  146  Pac.  469 ;  Wright  v.  Brooks, 
47  Mont.  99,  130  Pac.  968.) 

Bespondents  and  their  alleged  predecessors  in  interest  are 
presumed  to  know  the  law  and  to  know  that  an  attempted  trans- 
fer  of  the  property  here  in  controversy  under  the  circumstances 
disclosed  by  the  record  in  this  case  could  not  pass  the  title  to 
such  property.  (Olson  v.  Stringer,  60  Wash.  77,  110  Pac.  807; 
O'Dell  V.  Montross,  68  N.  Y.  499;  Howe  v.  Carpenter,  49  Wis. 
697,  6  N.  W.  357.) 

Our  contention  is,  under  the  circumstances  of  the  evidence, 
that  it  was  for  the  Beal  heirs  to  show  that  the  indebtedness 
and  the  mortgage  securing  same  referred  to  in  the  probate  rec- 
ords had  reference  to  some  other  indebtedness  and  mortgage 
than  the  one  in  suit,  and  failing  so  to  do,  the  trial  court  should 
have  presumed  that  the  indebtedness  and  mortgage  referred  to 
in  the  probate  reports  referred  to  plaintiff's  indebtedness  and 
mortgage  in  suit,  and  to  nothing  else.  (Blackmore  v.  Neale,  15 
Colo.  App.  49,  60  Pac.  952 ;  Morrell  v.  Ferrier,  7  Colo.  22,  1  Pac. 
94 ;  Shipley  v.  Shilling,  66  Md.  558,  8  Atl.  355 ;  WUcox  v.  Clarke, 
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18  R.  I.  324^  27  Atl.  219;  Coles  v.  Kdsey,  2  Tex.  541,  47  Am. 
Dec.  661.) 

Messrs.  Kremer,  Sanders  A  Kremer,  Mr.  Peter  Breen,  Mr. 
H.  K.  Jones,  and  Mr.  John  Lindsay ,  for  Respondents,  sub- 
mitted a  brief;  Mr.  Louis  P.  Sanders  and  Mr.  Lindsay  argaed 
the  cause  orally. 

Where  one  appears  of  record  to  be  the  owner  in  fee  of  real 
estate,  one  alleging  the  contrary  must  prove  the  same  by  clear 
and  convincing  evidence.  (Swain  v.  McMillan,  30  Mont.  433, 
76  Pac.  943 ;  Mantle  v.  White,  47  Mont.  234,  245,  132  Pac.  22 ; 
American  Min.  Co.  v.  Basin  &  Bay  Staie  Min.  Co.,  39  Mont. 
476,  24  L.  R.  A.  (n.  s.)  305,  104  Pac.  525;  Woods  v.  Jensen,  130 
Cal.  200,  62  Pac.  473 ;  Falk  v.  Wittram,  120  Cal.  479,  65  Am. 
St.  Rep.  184,  52  Pac.  707 ;  27  Cyc.  1025 ;  8  Ency.  of  Evidence, 
715.)  ''To  convert  a  deed  absolute  on  its  face  into  a  mortgage, 
the  evidence  should  be  clear,  convincing  and  specific ;  of  a  char- 
acter such  as  will  leave  in  the  mind  of  the  chancellor  no  hesita- 
tion or  doubt."  (Satter field  v.  Malone,  35  Fed.  445,  1  L.  R.  A. 
35.)  The  courts  go  further,  and  hold  that  the  testimony  of  a 
single  witness  is  insufficient  to  overcome  the  defendant's  denial 
in  the  absence  of  fraud  or  mistake.  (Arnold  v.  Mattison^  3 
Rich.  Eq.  (S.  C.)  153;  Barber  v.  Lafavour,  176  Pa.  St.  331,  35 
Atl.  202 ;  Strong  v.  Strong,  126  111.  301,  18  N.  E.  665 ;  Hoivland 
V.  Blake,  97  U.  S.  624,  24  L.  Ed.  1027 ;  Blake  v.  Taylor,  142  HI. 
482,  32  N.  E.  401.) 

''The  old  oft-quoted  legal  maxim,  'Once  a  mortgage,  always  a 
mortgage,'  is  undoubtedly  to  be  read  and  considered  with  this 
limitation,  'Once  a  mortgage,  always  a  mortgage'  until  the  par- 
ties to  it  agree  to  treat  it  diflPereutly.  But  when  they  agree  to 
treat  it  differently  and  do  so  treat  it,  it  loses  its  character  as  a 
mortgage ;  one  party  ceasing  so  to  treat  it  is  not  sufficient,  but 
both  parties  so  ceasing  to  treat  it  is  sufficient  no  doubt." 
(Richmond  v.  Richmond,  20  Fed.  Gas.  No.  11,801 ;  Haggerty  v. 
Brower,  105  Iowa,  395,  75  N.  W.  321.)  "The  doctrine  'Once  a 
mortgage,  always  a  mortgage'  does  not  refer  to  future  con- 
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tracts."  (Watson  v.  Edwards,  105  Cal.  70,  38  Pac.  527;  27 
Cyc.  974.) 

''Where  a  dieed  absolute  was  intended  as  a  mortgage  and  the 
party  entitled  to  redeem  sells  to  a  third  person  and  directs  the 
holder  of  the  deed  to  convey  the  premises  to  such  purchaser,  the 
latter  takes  title  clear  of  the  condition  of  the  defeasance." 
{Deadman  v.  Yantis,  230  111.  243,  120  Am.  St.  Rep.  291,  82 
N.  E.  592;  Minton  v.  New  York  El  Ry.  Co,,  130  N.  Y.  332,  29 
N.  E.  319;  Wimmer  v.  Ficklin,  14  Bush  (77  Ky.),  193.) 

Many  considerations  enter  into  a  judicial  determination  as 
to  whether  or  not  laches  may  be  imputed  to  a  party,  such  as 
lapse  of  time,  staleness  of  the  demand,  unexplained  delay  and 
other  facts  frequently  asserted  by  courts  to  be  suflScient  to  de- 
prive a  party  of  the  right  to  relief  under  the  circumstances. 
{Hammond  v.  Hopkins,  143  U.  S.  224,  36  L.  Ed.  134,  12  Sup. 
Ct.  Rep.  418;  Hoif^fh  v.  Coughlan,  41  111.  130;  Brendel  v.  Stro- 
lei,  25  Md.  395 ;  Walker  v.  Bay,  111  111.  315 ;  Speidell  v.  Henrici, 
15  Fed.  753.)  **  Lapse  of  time,  when  it  does  not  operate  as  a 
positive  statutory  bar,  operates  in  equity  as  an  evidence  of  as- 
sent, acquiescence  or  waiver."  {Kelly  v.  McQuinn,  42  W.  Va. 
774,  26  S.  E.  517.)  ''Equity  will  not  assist  one  who  has  slept 
on  his  rights  and  shows  no  excuse  for  his  laches."  {Phillips 
V.  Piney  Coal  &  Coke  Co.,  53  W.  Va.  543,  97  Am.  St.  Rep.  1040, 
44  S.  E.  774.) 

In  Sped  V.  Sped,  88  Cal.  437,  22  Am.  St.  Rep.  314,  13 
L.  R.  A.  137,  26  Pac.  203,  which  was  an  action  in  ejectment  by 
the  successor  of  the  mortgagor  against  a  mortgagee  in  posses- 
sion, it  was  held:  "It  is  a  settled  rule  that  a  mortgagor  cannot 
maintain  ejectment  against  his  mortgagee  until  the  debt  is 
paid. ' '  {Fee  v.  Smngly,  6  Mont.  596,  13  Pac.  375 ;  Montgom- 
ery V.  Trumho,  126  Ind.  331,  26  N.  E.  54;  Post  v.  Bank  of  JJtica, 
7  mil  (N.  Y.),  391.) 

"The  intention  of  the  parties  to  the  deed  at  the  time  it  was 
made  is  controlling.  If,  after  the  deed  was  made  and  the  trans- 
action  completed,  there  existed  no  indebtedness  from  the  grantor 
to  the  grantee  on  account  of  the  consideration  for  the  deed,  it  is 
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not  a  mortgage.'*  {Fridley  v.  SomervtOe,  60  W.  Va.  272,  54 
S.  E.  502;  FrirUc  ▼.  Adams,  36  N.  J.  Eq.  485.)  Again,  it  is 
fundamental  in  an  action  of  this  kind  that  it  is  necessary  that 
the  appellant  establish  the  fact  that  the  relation  of  debtor  and 
creditor  existed  between  the  parties  to  the  instrument.  {Ban- 
kin  V.  Rankin,  111  HI.  App.  403;  Samuelson  ▼.  Mickey,  73  Neb. 
852,  103  N.  W.  671,  106  N.  W.  461 ;  Jones  ▼.  Jones,  20  S.  D. 
632,  108  N.  W.  23.) 

''No  conveyance  absolute  on  its  face  can  be  a  iportgage  unless 
made  to  secure  the  payment  of  a  debt  or  the  performance  of  a 
duty."     {Morrison  v.  Jones,  31  Mont.  154,  77  Pac.  507.) 

MR.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinipn  of 
the  court. 

This  action  was  originally  brought  by  (Jeorge  W.  Newkirk  on 
September  12,  1912.  Thereafter  he  died,  and  Thomas  J.  Har- 
rington, his  administrator,  was  substituted  as  plaintiff  in  his 
stead.  The  defendants,  other  than  John  B.  Bordeaux  and  Butte 
&  Superior  Copper  Company,  Limited,  are  referred  to  in  the 
pleadings  as  the  heirs  of  Oeorge  W.  and  Sarah  J.  Beal,  husband 
and  wife,  both  now  deceased.  "What  is  the  relationship  of  each 
to  the  other  or  to  the  deceased  husband  and  wife  is  not  impor- 
tant. For  convenience,  Newkirk  will  hereafter  be  referred  to  as 
plaintiff,  and  the  Butte  &  Superior  Copper  Company,  Limited, 
as  the  company.  The  other  defendants,  except  Bordeaux,  when 
reference  to  them  collectively  is  necessary,  will  be  designated  as 
the  defendants  Beal.  The  defendant  Bordeaux  will  be  referred 
to  by  name. 

The  complaint  herein  sets  forth  the  facts  upon  which  plaintiff 
seeks  relief  in  two  counts.  The  first  is  in  form  an  action  to 
have  a  deed  absolute,  under  which  the  defendants  Beal  claim 
title  to  the  property  described  therein,  decreed  to  be  a  mortgage, 
and  the  plaintiff  declared  to  be  entitled  to  redeem  the  property 
upon  payment  of  the  debt  secured  by  it.  The  second  is  in  form 
an  action  to  quiet  title.  The  case  stated  in  the  first  count  may 
be  summarized  as  follows :  That  on  June  30,  1890,  the  plaintiff 
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was  the  owner,  in  possession  and  entitled  to  the  possession,  of  an 
undivided  one-sixth  interest  in  the  Deadwood  quartz  lode  min- 
ing claim  situate  in  Silver  Bow  county ;  that  he  then  became  in- 
debted to  Sarah  J.  Beal  in  the  sum  of  $1,000,  the  indebtedness 
being  evidenced  by  a  promissory  note  bearing  that  date;  that 
to  secure  the  payment  of  this  indebtedness  he  executed  and  de- 
livered to  defendant  Bordeaux,  a  deed  which,  though  absolute 
in  form,  was  intended  by  plaintiff,  Sarah  J.  Beal,  and  defendant 
Bordeaux,  to  be  a  mortgage  only,  and  to  serve  no  other  purpose ; 
that  the  defendants  Beal  are  now  the  owners  of  said  interest, 
but  subject  nevertheless  to  plaintiff's  right  as  mortgagor;  that 
the  company  claims  a  right  to  and  interest  therein  under  a  con- 
tract between  it  and  the  defendants  Beal,  by  the  terms  of  which 
it  is  entitled  to  purchase  the  said  interest  from  the  defendants 
Beal  for  the  sum  of  $25,000,  payable,  $2,500  in  cash  on  August 
7,  1912,  the  date  of  the  execution  of  the  contract,  and  the  bal- 
ance in  specified  installments ;  that  prior  to  the  execution  of  the 
contract  none  of  the  defendants  Beal  ever  claimed  to  be  the 
owners  or  encumbrancers  of  the  interest  otherwise  than  subject 
to  the  right  of  plaintiff  as  mortgagor ;  that  plaintiff  has  paid  a 
portion  of  his  indebtedness  but  does  not  know  the  amount  of  it 
still  due ;  that  he  is  ready  and  willing  to  pay  the  balance  when 
the  amount  of  it  shall  have  been  ascertained ;  and  that  since  the 
execution  of  the  contract  held  by  the  company,  the  grantors 
therein — the  defendants  Beal — ^have  denied  and  do  now  deny 
plaintiff's  right,  and  allege  that  they  have  never  held  the  inter- 
est otherwise  than  as  owners  thereof  in  fee.  The  prayer  de- 
mands that  an  accounting  be  directed  to  ascertain  the  balance 
due  from  plaintiff,  and  that  upon  payment  of  it  by  plaintiff,  the 
defendants  Beal  be  decreed  to  convey  the  interest  to  him. 

The  second  count  alleges  that  the  plaintiff  is  the  owner  of  the 
interest,  that  defendants  assert  some  claim  thereto  adverse  to  the 
plaintiff,  and  that  such  claim  is  without  right.  The  prayer  de- 
mands that  the  defendants  be  required  to  disclose  fully  the 
nature  of  their  claim,  and  that  it  be  declared  without  foundation. 
The  answer  of  defendant  Bordeaux  admits  that  on  June  30, 
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1890,  the  plaintiff  was  the  owner  of  the  property  in  controversy. 
He  denies  all  the  other  material  allegations  in  the  first  connt 
of  the  complaint.  He  alleges  affirmatively  that  prior  to  June 
30,  1890,  he  liad  loaned  to  the  plaintiff  approximately  the  sum 
of  $200;  that  at  that  time  in  order  to  secure  payment  of  the 
amount,  plaintiff  executed  and  delivered  to  him  a  deed  to  the 
property  in  question,  which,  though  absolute  in  form,  was  in- 
tended to  be  a  mortgage  only ;  that  the  deed  was  duly  recorded 
on  July  2,  1890 ;  that  it  was  understood  and  agreed  between  him 
and  the  plaintiff,  when  the  deed  was  executed  and  delivered, 
that  whenever  plaintiff  should  repay  the  amount  so  loaned  to 
him,  this  defendant  would  execute  to  the  plaintiff  such  recon- 
veyance or  conveyance  as  he  might  request;  that  on  November 
12,  1890,  the  plaintiff  having  in  the  meantime  discharged  the 
loan,  at  the  request  of  the  plaintiff  and  in  accordance  with  de- 
fendants' agreement,  Bordeaux  and  his  wife  executed  and  deliv- 
ered to  plaintiff  a  deed  absolute  in  form,  running  to  Frank 
Bateman  and  his  wife,  Isadora  Bateman,  grantees,  which  was 
duly  recorded  on  November  21,  1890 ;  and  that  at  no  time  there- 
after did  he  claim,  nor  does  he  now  claim,  any  interest  in  the 
property.  His  answer  to  the  second  count  is  in  substance  the 
same. 

The  company  filed  a  separate  answer,  which  does  not  require 
special  notice.  The  interest  it  claims  in  the  property  is  as  as- 
signee of  a  contract  between  defendants  Beal  and  A.  B.  Wolvin 
and  John  M.  Hayes,  entered  into  on  August  7,  1912,  embodying 
these  agreements:  The  Beals  agreed  to  convey  to  the  latter  the 
property  for  the  sum  of  $25,000,  as  stated  in  the  complaint. 
They  were  to  deposit  a  deed  in  the  First  National  Bank  of  Butte, 
with  instructions  for  its  delivery  to  Wolvin  and  Hayes,  or  their 
assignee,  upon  the  payment  of  the  agreed  price.  At  the  time  the 
contract  was  executed,  the  deed  was  deposited  and  the  cash  pay- 
ment made.  When  this  situation  was  disclosed  at  the  trial,  it 
was  agreed  by  plaintiff,  the  company,  and  the  defendants  Beal, 
that  in  case  he  should  succeed  in  the  action  he  would  be  bound 
by  the  terms  of  the  contract,  that  he  would  accept  the  balance 
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of  the  purchase  money  due  and  deposit  a  deed  with  the  clerk,  to 
take  the  place  of  the  deed  of  the  defendants  Beal  when  the  ac- 
tion should  be  determined.  The  cash  payment  already  made 
was  to  be  accepted  by  defendants  Beal  as  a  discharge  of  plain- 
tiff's debt.  The  plaintiff  thereupon  deposited  his  deed  with  the 
clerk.  The  company,  though  represented  by  counsel,  took  no 
further  part  in  the  proceedings. 

Though  Perry  H.  Beal  filed  a  separate  answer,  the  defenses 
interposed  by  all  the  defendants  Beal  to  both  causes  of  action 
were  in  effect  the  same.  These  were  denials  of  the  material  alle- 
gations of  the  complaint,  and  affirmative  defenses  which  included 
the  statute  of  limitations,  adverse  use,  laches  and  estoppel. 
Upon  all  of  these  affirmative  defenses  there  was  issue  by  reply. 
The  court  made  elaborate  findings  and  conclusions  of  law  in 
favor  of  the  defendants,  and  judgment  was  entered  accordingly. 
The  plaintiff  has  appealed  from  the  judgment  and  an  order 
denying  him  a  new  trial. 

In  brief,  the  court  found  these  to  be  the  facts:  On  June  30, 
1890,  the  plaintiff,  being  the  owner  of  the  property  in  contro- 
versy, executed  and  delivered  to  defendant  Bordeaux  a  deed  to 
it,  absolute  in  form,  for  an  ostensible  consideration  of  $1,000. 
This  deed  was  intended  as  a  mortgage  to  secure  to  Bordeaux  the 
payment  of  about  $200  theretofore  loaned  to  plaintiff  by  him. 
No  other  writing  was  executed,  but  it  was  orally  agreed  that 
when  the  debt  should  be  discharged,  Bordeaux  would  execute  and 
deliver  to  plaintiff  such  reconveyance  or  conveyance  as  plaintiff 
should  request.  This  deed  was  recorded  two  days  thereafter. 
On  November  12,  1890,  the  plaintiff,  having  discharged  his  in- 
debtedness to  Bordeaux,  prepared  and  presented  to  him  for  exe- 
cution by  himself  and  wife  a  deed  naming  Frank  Bateman  and 
his  wife,  Isadora,  grantees,  and  reciting  a  consideration  of 
$1,000.  He  informed  Bordeaux  that  he  had  sold  the  property 
to  Bateman  and  desired  to  have  the  conveyance  made  directly 
to  Bateman  and  wife  in  order  to  save  the  expense  of  a  second 
deed,  which  would  be  necessary  should  the  conveyance  be  made 
directly  to  plaintiff.    This  deed  was  thereupon  executed  by  Bor- 
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deaux  and  wife  and  delivered  to  plaintiff,  and  by  plaintiff  to 
Bateman.  It  was  put  npon  record  on  November  21,  1890.  On 
December  22,  1893,  Bateman  and  wife  conveyed  the  property 
for  a  consideration  of  $1  to  Louella  N.  Newkirk,  as  guardian  of 
the  person  and  estate  of  Sarah  J.  Beal,  who  was  then  insane. 
The  court  found  no  evidence  showing  that  on  June  30,  1890, 
the  plaintiff  was  indebted  to  Sarah  J.  Beal  in  any  sum,  or  that 
on  that  date  the  plaintiff  executed  to  her  a  note  for  $1,000, 
or  any  other  sum.  On  December  31, 1890,  the  plaintiff,  together 
with  the  defendants  George  W.  and  Maybell  U.  Beal  (now  Doer- 
ing),  husband  and  daughter  of  Sarah  J.  Beal,  executed  their 
joint  and  several  note  to  Frank  Bateman,  the  guardian  of  Sarah 
J.  Beal,  for  the  sum  of  $1,000,  payable  in  installments  of  $200 
per  month,  with  interest  at  one  per  cent  per  month ;  this  being 
the  note  referred  to  in  the  complaint  as  the  one  which  the  deed 
to  Bordeaux  was  intended  to  secure.  The  court  specifically 
found  that  the  Bordeaux  deed  was  not  executed  to  secure  this 
note,  but  that  the  facts  in  relation  to  it  were  as  heretofore 
stated.  It  found  specifically  that  the  transaction  between  the 
plaintiff  and  Bateman  and  wife  was  a  sale,  and  that  the  latter 
thereby  became  the  owners  of  the  property.  It  further  found 
that  on  December  22,  1893,  under  the  conveyance  by  Bateman 
and  wife  to  Louella  N.  Newkirk,  the  defendants  Beal  became 
the  owners  of  the  property  in  controversy,  and  since  that  time 
have  claimed  to  be,  and  have  been,  the  owners  of  it,  free  from 
any  claim  thereto  by  the  plaintiff  or  any  other  person  whom- 
soever ;  that  none  of  them  had  any  knowledge  of  the  claim  now 
asserted  by  the  plaintiff  until  the  bringing  of  this  action. 

As  an  aid  to  an  understanding  of  the  references  made  in  the 
foregoing  synopsis  to  the  estate  of  Sarah  J.  Beal,  these  admitted 
facts  are  pertinent:  The  property  in  controversy  was  not  occu- 
pied or  worked  either  by  plaintiff  or  defendants  Beal.  Who 
paid  the  taxes  does  not  appear.  When  plaintiff  executed  the 
deed  to  Bordeaux,  Louella  N.  Newkirk  was  his  wife  and  joined 
him  therein.  She  was  divorced  from  him  in  December,  1894. 
At  the  time  of  the  various  transactions  recited,  Sarah  J.  Beal 
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had  for  several  years  been  insane.  Bateman  was  the  guardian 
of  her  person  and  estate  until  January  23,  1893,  when  he  re- 
signed his  oflBce.  On  January  28  he  was  succeeded  by  defend- 
ant Louella  N.  Newkirk,  who  took  her  oath  of  oflSce  on  that  day. 
She  continued  thereafter  to  act  as  guardian  until  the  death  of 
Sarah  J.  Beal,  which  occurred  on  May  4,  1900.  She  rendered 
her  final  account  and  was  discharged  on  February  29,  1904. 
On  November  4,  1901,  defendant  Perry  H.  Beal  was  appointed 
administrator  of  the  estate  of  Sarah  J.  Beal.  George  W.  Beal, 
the  husband,  died  testate  on  June  8,  1901.  Perry  H.  Beal  was 
appointed  executor  of  his  estate  on  July  8,  1901.  It  appears 
only  by  inference  that  these  estates  have  been  fully  adminis- 
tered and  distributed.  Since  no  question  is  made  that  the  de- 
fendants Beal,  the  heirs  of  the  husband  and  wife,  are  prima 
facie  the  owners  of  the  property  in  controversy,  we  may  assume 
that  distribution  has  been  made.  It  may  be  stated,  further, 
that  in  none  of  the  exhibits  of  the  estate  filed  in  the  district 
court  by  either  guardian,  subsequent  to  the  date  of  the  deed  to 
Bateman  and  wife,  during  the  continuance  of  the  guardianship, 
was  the  property  in  question  listed  as  the  property  of  Sarah  J. 
Beal.  Neither  did  Perry  H.  Beal  as  her  administrator,  nor  as 
the  executor  of  Qeorge  W.  Beal,  list  it  in  the  inventories  of 
either  of  the  estates,  until  about  the  end  of  his  administration, 
when  he  listed  it  as  part  of  the  property  of  the  estate  of  Sarah 
J.  Beal.  In  the  first  annual  report  of  Bateman  as  guardian, 
subsequent  to  the  execution  of  the  note  to  him  by  the  plaintiff, 
no  mention  is  made  of  a  note  due  from  the  plaintiff.  In  subse- 
quent reports,  both  by  him  and  Louella  N.  Newkirk,  the  note 
signed  by  plaintiff  and  George  W.  and  Maybell  U,  Beal  is  listed 
among  the  assets  of  the  Sarah  J.  Beal  estate.  In  all  the  reports 
of  Louella  N.  Newkirk,  subsequent  to  the  one  filed  by  Bateman 
on  November  30,  1892,  it  is  listed  with  other  notes,  all  of  which 
were  executed  to  the  guardian  by  different  members  of  the  Beal 
family,  ostensibly  for  money  of  the  estate  borrowed  from  the 
guardian.  With  reference  to  them  it  was  reported  that  they 
were  ** secured"  or  ** secured  by  mortgage."    These  latter  re- 
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ports  were  verified  by  the  oath  of  Lonella  N.  Newkirk.  At- 
tached to  some  of  them  was  a  statement  in  writing  signed  by  one 
or  more  of  the  other  members  of  the  Beal  family,  expressing  ap- 
proval of  them.  In  his  testimony,  the  plaintiflf  stated  that  the 
note  due  from  him  was  executed  for  money  borrowed  from  Bate- 
man  belonging  to  the  estate  of  Sarah  J.  Beal  in  the  hands  of 
Bateman  as  her  guardian.  He  explained  the  disparity  in  the 
dates  of  the  note  and  the  deed  to  Bordeaux,  by  saying  that  for 
some  reason  which  he  did  not  at  the  time  of  the  trial  recollect, 
the  money  was  obtained  at  the  time  the  deed  to  Bordeaux  was 
executed,  but  that  the  note  was  not  executed  until  later. 

It  will  be  noted  that  the  court  found  as  a  fact  that  the  def end- 
[1]  ants  Beal  became  the  owners  of  the  property  under  the 
deed  from  Bateman  and  wife  to  Louella  N.  Newkirk,  and  that 
they  have  been  claiming  to  be  the  owners  ever  since.  This  can- 
not be  correct.  That  deed,  executed,  as  it  was,  during  the  life- 
time of  Sarah  J.  Beal,  vested  title  prima  facie  in  her  guardian 
in  trust  for  her.  She  was  then  living,  and  therefore  had  no 
heirs.  What  the  court  meant  to  say,  doubtless,  was  that  these 
defendants  became  vested  with  the  title  upon  the  death  of  Sarah 
J.  Beal  as  her  successors  by  virtue  of  that  deed.  Be  this  as  it 
may,  the  single  finding  that  the  transaction  between  plaintiff 
and  Bateman  was  a  sale  is  sufficient  to  sustain  the  judgment  if 
it  has  substantial  foundation  in  the  evidence.  If  that  was  a 
sale,  plaintiff  fully  divested  himself  of  title  and  thereafter  had 
no  further  interest  in  the  property,  no  matter  how  or  when  or 
upon  what  consideration  the  title  thereafter  became  vested  in 
the  defendants  Beal.  For  if  Bateman  became  a  purchaser — ^as 
the  court  found — he  became  vested  with  the  legal  title  as  fully 
as  if  Bordeaux  had  himself  been  the  owner  instead  of  mortgagee. 
The  evidence  fully  justified  the  finding  of  the  court  that  he  was 
a  purchaser.  The  only  direct  evidence  on  the  subject  was  that 
of  plaintiff  and  Bordeaux.  The  plaintiff  testified  that  he 
"wished  to  m&ke  a  loan  from  the  guardian  of  Mrs.  Sarah  J. 
Bear' ;  that,  being  ignorant  of  the  law,  he  presumed  that  he  had 
to  give  a  mortgage  to  someone  and  have  it  transferred  to  the 
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guardian;  that  he  spoke  to  Bordeaux  about  giving  him  (Bor- 
deaux) an  instrument  to  secure  payment  of  the  money;  that 
such  an  instrument  was  delivered  to  Bordeaux ;  that  in  the  mean- 
time he  had  a  conversation  with  George  W.  Beal  (the  purport 
of  this  conversation  is  not  stated) ;  and  that  he  expected  to  get 
the  money  from  Mrs.  Beal  through  Bateman,  the  guardian. 
Being  asked  to  relate  the  facts  of  the  transaction  between  him- 
self and  Bateman  as  to  the  loan,  he  said:  ''The  conversation 
was  not  extensive.  It  was  in  a  few  words  requesting  of  them 
a  loan.  •  •  •  The  beginning  of  the  transaction  waa  through 
Bordeaux  to  secure  a  loan  from  the  guardian  of  Mrs.  Beal,  and 
in  order  to  do  that  I  gave  Mr.  Bordeaux  a  mortgage  to  secure 
the  payment  of  this  loan."  His  conversation  with  Bateman 
with  reference  to  the  matter  **was  short.  I  made  known  to 
him  that  I  wished  to  secure  this  loan  and  got  the  money.''  He 
got  $800,  agreeing  to  pay  the  estate  $1,000.  The  note  evidencing 
this  indebtedness  was  the  one  dated  December  31,  1890 — ^not 
the  one  described  in  the  complaint.  The  difference  between 
the  $1,000  and  the  $800  actually  received  was  last  seen  by 
him  in  the  hands  of  George  W.  Beal.  He  could  not  tell  why 
it  was  retained  by  Beal  or  what  became  of  it.  He  paid  $300 
on  the  note  in  1891,  To  secure  the  loan  he  gave  Bordeaux  **a 
mortgage  or  deed  intended  for  a  mortgage  to  be  transferred 
to — ^well,  you  might  say  now  to  the  guardian  of  Mrs.  Sarah  J. 
Beal — ^it  would  be  the  estate."  This  statement  had  reference 
to  the  deed  ^of  June  30,  1890.  He  received,  he  said,  no  con- 
sideration from  Bateman  or  the  estate  for  the  making  of  this 
instrument.  His  statement  ss  to  the  delivery  of  the  deed  on 
November  12,  1890,  is:  **We  [plaintiff  and  Bordeaux]  were 
together,  I  think  we  were  together  when  that  deed  was  delivered 
to  Mr.  Bateman — ^when  that  mortgage  was  delivered  to  Bate- 
man. He  waa  with  him  [me]  at  the  time,  I  am  pretty  positive ; 
I  am  not  quite  positive  though  in  regard  to  that.  I  think  Mr. 
Bordeaux  delivered  this  deed  to  me  in  Mr.  Bateman 's  presence." 
He  failed  to  state  anywhere  in  his  testimony  that  Bateman  did 
not  pay  him  the  consideration  recited  in  the  deed,  nor  that  the 
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traDsaction  was  other  than  it  purported  to  be,  iHz.,  a  sale. 
When  in  addition  to  the  vague  and  fragmentary  character  of 
his  story,  we  note  that  Bateman  and  wife  (not  Bateman,  guard- 
ian) are  named  as  grantees,  that  there  is  a  disparity  between 
the  date  of  the  deed  and  the  note,  that  there  is  a  disparity 
between  the  date  of  this  note  and  that  alleged  in  the  complaint, 
that  plaintiff  never  at  any  time  during  more  than  twenty-one 
years  after  the  date  of  the  deed  to  Bateman  and  wife  made 
any  claim  to  the  property,  which  stands  as  an  admitted  fact, 
and  that  Bateman,  the  only  person  who  knew  all  the  facts  of 
the  transaction,  is  now  dead,  the  case  made  upon  plaintiff's 
own  testimony  is  so  inherently  weak  that,  standing  alone  and 
uncontroverted,  it  cannot  be  said  that  it  is  as  clear  and  con- 
vincing as  it  must  have  been,  within  the  rule  applicable  to  this 
class  of  cases.  {Oassert  v.  Bogk,  7  Mont.  585, 1  L.  R.  A.  240,  19 
Pac.  281 ;  Murray  v.  Butte-Momtor  T.  Min.  Co.,  41  Mont.  449, 
110  Pac.  497,  112  Pac.  1132 ;  Sumn  v.  McMillan,  30  Mont.  433, 
76  Pac.  943 ;  Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6.) 
The  inherent  improbability  of  it  was  such  that  the  court  might, 
without  countervailing  evidence,  have  rejected  it  as  unworthy 
of  belief.  {Mattock  v.  Qoughnour,  11  Mont.  265,  28  Pac.  301.) 
But  waiving  aside  this  consideration,  the  story  of  Bordeaux, 
plaintiff's  own  witness,  is  in  direct  conflict  with  plaintiff's 
story  in  every  particular,  except  the  fact  that  the  deed  to  him- 
self was  intended  as  a  mortgage.  His  version  of  the  Bateman 
transaction  was  that  found  by  the  court.  It  is  corroborated 
by  the  recitals  of  the  Bateman  deed,  by  the  plaintiff's  omission 
to  deny  Bordeaux's  statement  that  the  transaction  was  a  sale, 
by  his  silence  as  to  his  receipt  of  the  consideration,  as  well  as 
by  his  omission  to  claim  any  interest  in  the  property  thereafter. 
It  is  also  controverted  by  the  testimony  of  Maybell  TI.  Beal 
who  detailed  the  circumstances  out  of  which  the  note  originated. 
Her  uncontroverted  statement  was  that  about  the  time  the  note 
was  executed,  plaintiff  had  become  indebted  in  such  a  way  that 
his  failure  to  make  payment  would  be  a  source  of  embarrassment 
to  the  Beal  family ;  that  this  was  brought  to  her  knowledge  by 
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her  father,  with  a  request  that  she  join  him  and  plaintiff  in 
the  note,  and  thus  procure  the  money  needed  by  plaintiff,  and 
that  out  of  consideration  for  the  family  she  did  so.  She  never 
heard  of  any  mortgage  security.  If  this  story  is  true,  the  debt 
was  incurred  more  than  a  month  after  the  deed  had  been  exe- 
cuted and  delivered.  Upon  this  condition  of  the  evidence  the 
court  was  wholly  justified  in  rejecting  the  evidence  of  plaintiff. 
If  it  be  rejected,  there  is  nothing  of  substantial  probative  value 
left  in  the  record  to  support  his  claim.  It  is  true  the  course 
pursued  by  both  guardians  with  reference  to  the  property  as 
indicated  by  their  reports  seems  to  be  inconsistent  with  the 
present  attitude  of  the  defendants  Beal.  For  illustration :  When 
Bateman  resigned  his  guardianship  he  took  a  receipt  from  Mrs. 
Newkirk,  his  successor.  This  mentioned  the  note,  but  not  the 
property.  His  conveyance  to  her  was  for  a  consideration  of 
$1.  This  fact  is  not  anywhere  explained.  Mrs.  Newkirk 's 
memory  was  wholly  at  fault;  so  also  was  the  memory  of  Mrs. 
Bateman.  The  recitals  in  the  report  of  Mrs.  Newkirk  as  guard- 
ian are  not  explained.  All  of  these  matters  are  of  equivocal  im- 
port, but,  in  the  absence  of  other  explanatory  evidence,  they 
furnished  a  basis  for  speculation  rather  than  substantial  proof 
upon  which  a  court  would  not  venture  to  overturn  rights  which, 
upon  the  face  of  the  record  evidence  of  them,  are  lawfully  vested. 
They  do  not  so  connect  the  note  of  December  31,  1890,  with 
the  deed  to  Bateman  and  wife,  as  that  one  can  say  with  any 
certainty  that  the  latter  was  intended  as  security  for  tEe  former. 
Upon  this  record,  therefore,  it  cannot  be  said  that  the  plaintiff 
has  sustained  the  burden  imposed  upon  him  by  the  rule  an- 
nounced in  the  cases  cited  supra. 

Counsel  invoke  the  rule  of  the  maxim,  ''Once  a  mortgage, 
[2]  always  a  mortgage,"  and  insist  that  since  the  conveyance 
to  Bordeaux  was  admittedly  a  mortgage,  and  a  mortgage  does 
not  convey  title  but  creates  merely  a  chattel  interest  (Bader 
V.  Ervin,  1  Mont.  632 ;  Holland  v.  Board  of  Commissioners,  15 
Mont.  460,  27  L.  R.  A.  797,  39  Pac.  575 ;  Swain  v.  McMillan, 
supra;  Cornish  v,  Woolverton,  32  Mont.  456,  108  Am.  St.  Rep. 
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598,  81  Pac.  4;  Rev.  Codes,  sees.  5723,  6877),  the  Bordeaux- 
Bateman  transaction  could  not  vest  title  in  Bateman  and  wife, 
and  therefore  the  defendants  Beal  could  not  become  vested 
with  it  by  the  conveyance  from  Bateman.  The  rule  invoked 
by  counsel  can  have  application  only  to  cases  In  which  relief 
is  sought  by  the  mortgagor  against  the  mortgagee  himself  or 
his  grantee  with  notice.  It  is  the  rule  everywhere  that  when 
[3]  the  mortgage  is  in  the  form  of  a  deed  absolute,  and  there  is 
no  written  defeasance  of  record,  one  who  becomes  a  grantee 
of  the  mortgagee  without  notice  of  the  fact  that  the  deed  was 
intended  as  a  mortgage,  acquires  the  title  free  from  the  lien. 
Such  is  the  rule  declared  by  section  5750  of  the  Revised  Codes. 
The  underlying  principle  is  that  the  mortgagor,  by  making  the 
mortgagee  the  ostensible  owner  in  fee,  arms  him  with  a  power 
of  attorney  by  which  he  can  convey  the  title,  and  when  he  has 
made  a  conveyance  to  a  purchaser  for  value  without  notice, 
the  mortgagor  is  fully  divested  of  his  title.  He  is  clearly 
estopped  by  the  deed  from  questioning  the  purchaser's  title. 
(16  Cyc.  773,  774;  Deadman  v.  Tantis,  230  111.  243,  120  Am. 
St.  Rep.  291,  82  N.  E.  592;  Minton  v.  New  York  Electric  Ry. 
Co,,  130  N.  Y.  332,  29  N.  B.  319 ;  Wimmer  v.  Ficklin,  14  Bush 
(Ky.),  193;  Bigelow  on  Estoppel,  6th  ed.,  607;  Jones  on  Mort- 
gages, 7th  ed.,  342d.) 

Under  the  facts  disclosed  in  this  case,  however,  it  is  not  im- 
portant to  inquire  what  notice  Bateman  had.  If  it  was  the 
purpose  of  plaintiff  to  sell  the  property  to  him,  and  the  plain- 
tiff received  the  consideration  from  him,  it  would  be  pcfrmitting 
plaintiff  to  perpetrate  a  palpable  fraud,  should  he  be  awarded 
the  right  to  redeem.  Upon  the  assumption  that  Bateman  knew 
of  the  condition  of  the  title,  the  deed  was  inade  under  the  direc- 
tion of  plaintiff.  Both  he  and  Bateman  treated  the  deed  as 
vesting  the  title  in  Bordeaux.  This  deed,  therefore,  lost  its 
character  as  a  mortgage  and  became  a  deed  absolute  in  fact. 
Both  treated  it  as  conveying  title,  and  Bateman  having  presump- 
tively paid  the  stipulated  consideration  on  the  theory  that  he 
was  obtaining  title,  the  plaintiff  cannot  now  be  heard  to  say 
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the  contrary.  {Richmond  v.  Richmond,  20  Fed.  Cas.  No. 
11,801;  Haggerty  v.  Brower,  105  Iowa,  395,  75  N.  W.  321; 
Watson  V.  Edwards,  105  Cal.  70,  38  Pac.  527 ;  27  Cyc.  974.) 

The  court  did  not  find  upon  the  issue  of  the  statute  of  limitar 
tions.  Its  conclusion  that  the  evidence  was  insufficient  to  war- 
[4]  rant  relief  was  correct.  It  concluded  also  that  though  it 
be  assumed  that  there  was  some  substantial  evidence  tending 
to  establish  plaintiff's  claim,  it  was  barred  by  his  laches.  The 
latter  conclusion  is  fully  sustained  by  the  decision  in  Riley  v. 
Blacker,  51  Mont.  364,  152  Pac.  758.  From  this  point  of  view, 
also,  the  result  was  correct.  The  judgment  and  order  are  there- 
fore affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  Mb.  Justice  Holloway  concur. 


POE,  Appellant,  v.  SHERIDAN  COUNTY  bt  al.,  Re- 
spondents. 

(No.  3,670.) 
(Submitted  March  23,  1916.    Decided  April  25,  1916.) 

[157  Pac.  185.] 

County  Seat  Elections  —  Jurisdiction  —  Parties  —  Defect — ^De- 
murrer — Attorney  General — County  Attorney — County  Com^ 
missioners — Laches. 

County  Seat  Elections — Jurisdiction. 

1.  In  the  absence  of  statutory  provision  authorizing  a  "contest" 
of  a  county  seat  election  alleged  to  have  been  the  result  of  fraud 
and  corrupt  practices,  and  quo  warranto  not  being  available,  the  dis- 
trict court  has  jurisdiction  under  its  equity  powers  to  hear  and 
determine  such  a  matter,  until  such  time  as  the  law  shall  provide 
the  procedure. 

[As  to  election  contests  in  case  of  change  of  county  seat,  see  note 
in  Ann.  Gas.  19120,  691.] 

Same — Plaintiff — Capacity  to  Sue — ^Demurrer. 

2.  Want  of  authority  in  a  taxpayer  to  maintain  a  proceeding  of 
the  kind  referred  to  above  forms  no  ground  of  special  demurrer, 
and  has  nothing  to  do  with  lack  of  '^^gal  capacity   to  sue,"  men- 
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tioned  in  Bubdivision  2  of  section  6534,  BoTised  Codes,  meaning  that 
plaintiff  shall  be  free  from  such  general  disability,  as  infancy  or 
insaDitj,  which  must  appear  on  tiie  face  of  the  eomplaint  to  make  the 
pleading  demurrable. 

Same — ^Defect  of  Parties — ^Demurrer. 

3.  Under  section  6535,  Bevised  Codes,  a  demurrer  for  defect  of 
parties  must  point  out  the  particulars  relied  on,  showing  the  ab- 
sence of  necessary,  as  distinguished  from  merely  proper,  parties. 

Same — Who  may  Sue. 

4.  Any  citizen,  who  is  also  an  elector  and  taxpayer,  may  be  the 
party  plaintiff  in  a  proceeding  to  determine  the  validity  of  a  county 
seat  election. 

Same— Duties  of  Attorney  General — ^Parties. 

5.  It  is  not  one  of  the  duties  of  the  attorney  general  of  the  state 
to  prosecute  an  inquiry  into  alleged  fraudulent  and  corrupt  practices 
at  a  county  seat  election;  hence  a  demurrer  to  the  complaint  in  such 
a  proceeding  for  defect  of  parties  plaintiff,  because  of  his  absence, 
was  improperly  sustained. 

Same — County  Attorney — ^Parties. 

6.  The  county  attorney  of  the  county  referred  to  above,  himself 
made  one  of  the  defendants,  and  as  the  legal  adviser  of  his  co- 
defendant  county  commissioners,  was  not  a  proper  party  plaintiff  in 
the  proceeding,  and  a  demurrer  for  defect  of  parties  because  he  had 
not  been  joined  with  plaintiff  did  not  lie. 

Same — County  Commissioners — ^Parties. 

7.  Inasmuch  as  the  co-operation  of  the  commissioners  of  a  county, 
the  seat  of  government  of  which  was  claimed  to  have  bef^n  illegally 
located,  was  necessary  to  a  complete  adjudication  of  the  matter, 
they  were  properly  made  parties  defendant,  even  though  innocent  of 
any  wrongdoing. 

Same — Laches — What  Does  not  Constitute. 

8.  A  suit  to  test  the  legality  of  a  county  seat  election,  brought 
fourteen  weeks  after  the  result  was  declared  and  fifteen  weeks  after 
the  election  had  taken  place,  was  not  barred  by  laches. 

Appeal  from  District  Court,  Sheridan  County;  F,  N.  Utter, 
Jvdge, 

Suit  by  Clinton  J.  Poe  againgt  Sheridan  County,  the  Board 
of  County  Commissioners,  and  others.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.  Judgment  reversed  and  cause  re- 
manded with  directions  to  overrule  the  demurrer. 

Messrs.  Norris,  Surd  &  McKellar  and  Mr.  C.  E.  Comer,  for 
Appellant,  submitted  a  brief ;  Mr.  Edunn  L.  Norris  argued  the 
cause  orally. 

Want  of  legal  capacity  to  sue  refers  to  a  general  legal  dis- 
ability, such  aa  infancy,  idiocy,  lunacy  or  want  of  title  in  the 
plaintiff  to  the  character  in  which  he  sues.    Therefore  when 
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the  plaintiff  is  a  natural  person  under  no  legal  disability  to 
maintain  action,  and,  in  this  ease  such  does  not  appear  upon 
the  face  of  the  complaint,  a  demurrer  on  the  ground  of  want 
of  capacity  to  sue  is  not  well  taken.  (31  Cyc.  296;  Pence 
Y.  Aughe,  101  Ind.  317;  Hunt  v.  Monroe,  32  Utah,  428,  11 
L.  R.  A.  (n.  s.)  249,  91  Pac.  269;  LouisvtUe  &  N.  R.  Co.  v. 
Brantley's  Admr.,  96  Ky.  297,  49  Am.  St.  Rep.  291,  28  S.  W. 
477;  Winfield  Town  Co.  v.  Maris,  11  Kan.  128;  Bern  v.  Shoe- 
maker, 7  S.  D.  510,  64  N.  W.  544;  Binehart  v.  Hasco  Bldg. 
Co.,  153  App.  Div.  153,  138  N.  Y.  Supp.  258;  Missouri  K.  & 
T.  By.  Co.  V.  Lenahan,  39  Okl.  283,  135  Pac.  383.)  That  a 
citizen  and  taxpayer  has  the  legal  right  to  maintain  any  action  in 
this  state  necessary  to  enforce  a  public  right  has  been  a  basic 
principle  of  our  jurisprudence  since  the  case  of  Chumasero  v. 
Potts,  2  Mont.  242,  was  decided  in  1875.  And  this  principle  is 
supported  by  the  overwhelming  weight  of  authority.  (Pome- 
roy's  Code  Remedies,  3d  ed.,  sec.  142;  Sweatt  v.  Faville,  23 
Iowa,  321 ;  Todd  v.  Bustad,  43  Minn.  500,  46  N.  W.  73 ;  Harney 
V.  Charles,  45  Mo.  157 ;  Mitchell  v.  Lasseter,  114  Ga.  275,  276, 
40  S.  E.  287;  Doan  v.  Board  of  Commissioners,  3  Idaho,  38, 
26  Pac.  167 ;  Lanier  v.  Padgett,  18  Fla.  842 ;  Gibson  v.  Super- 
visors, 80  Cal.  359,  22  Pac.  225;  Simpson  County  v.  Buckley, 
81  Miss.  474,  33  South.  650,  85  Miss.  713,  38  South.  104 ;  Lindsay 
V.  Allen,  112  Tenn.  637,  82  S.  W.  171;  Kilgore  v.  Jackson, 
55  Tex.  Civ.  App.  99,  118  S.  W.  819;  Dickey  v.  Beed,  78  111. 
261 ;  Adams  v.  Smith,  6  Dak.  94,  50  N.  W.  720 ;  Henderson  v. 
Marcell,  1  Kan.  137;  Brown  v.  Bandolph  County  Court,  45 
W.  Va.  827,  32  S.  E.  165 ;  Krieschel  v.  Board  of  Commissioners, 
12  Wash.  428,  436,  41  Pac.  186 ;  Marsden  v.  Harlocker,  48  Or. 
90,  120  Am.  St.  Rep.  786,  85  Pac.  328;  State  v.  Langlie,  5 
N.  D.  594,  32  L.  R.  A.  723,  67  N.  W.  958.) 

A  demurrer  on  the  ground  of  defect  in  the  parties  plaintiff 
reaches  only  the  point  that  there  are  parties  omitted  who  should 
have  been  made  parties  plaintiff.  (Pomeroy's  Code  Remedies, 
3d  ed.,  sec.  206;  Palmer  v.  Davis,  28  N.  Y.  242;  Lowry  v.  Jack- 
son, 27  S.  C.  318,  3  S.  E.  473;  Boldt  v.  Budwig,  19  Neb.  739, 
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'28  N.  W.  280 ;  Powers  v.  Bumcratz,  12  Ohio  St.  273 ;  Berkshire 
V.  Shuliz,  25  Ind.  523 ;  Moman  v.  Carroll,  35  Iowa,  22 ;  TruesdM 
y.  Rhodes,  26  Wis.  215.)  A  demurrer  on  this  ground  must  show 
that  the  parties  are  too  few,  and  name  those  who  should  be 
brought  in.  {Bakes  v.  Reese,  150  Pa.  St.  44,  24  Atl.  634; 
Dewey  v.  State,  91  Ind.  173;  Hudson  v.  Archer,  4  S.  D.  128, 
55  N.  W.  1099;  Wolf  v.  Eppenstein,  71  Or.  1,  140  Pac.  751; 
Davis  V.  Chouteau,  32  Minn.  548,  21  N.  W.  748.) 

In  a  court  of  general  jurisdiction  a  demurrer  for  want  of 
jurisdiction  of  the  subject  of  the  action  will  not  lie  unless  the 
complaint  upon  its  face  affirmatively  shows  lack  of  jurisdic- 
tion. (Sec.  6534,  Rev.  Codes;  Beach  ▼.  Spokane  Ranch  dk 
Water  Co.,  25  Mont.  379,  65  Pac.  Ill;  DoU  v.  Feller,  16  Cal. 
432;  Mildeberger  v.  Franklin,  130  App.  Div.  860,  115  N.  Y. 
Supp.  903;  Foster  v.  Roseberry,  98  Tex.  138,  81  S.  W.  521; 
Pollock  V.  Carolina  etc.  Loan  Assn,,  48  S.  C.  65,  59  Am.  St. 
Rep.  695,  25  S.  E.  977;  Dorman  v.  Ames,  9  Minn.  180;  Con- 
tinenial  Life  Ins.  Co.  v.  Volger,  89  Ind.  572,  46  Am.  Rep.  185.) 

The  district  courts  of  this  state  are  courts  of  general  jurisdic- 
tion, and  have  jurisdiction  in  all  cases  at  law  and  in  equity  in 
which  the  value  of  the  property  in  controversy  exceeds  fifty 
dollars.  (Const.,  Art.  VIII,  sec.  11;  sec.  6275,  Rev.  Codes.) 
Unless  want  of  jurisdiction  of  the  subject  of  the  action  affirma- 
tively appears,  the  presumption  must  be  indulged  that  the  dis- 
trict court  possesses  jurisdiction  (Beach  v.  Spokane  Ranch 
&  Water  Co.,  25  Mont.  379,  65  Pac.  111).  Although  the  law 
providing  for  a  county  seat  election  fails  to  provide  a  method 
for  contesting  the  election,  a  court  of  equity  has  jurisdiction 
to  entertain  a  proceeding  impeaching  the  election  for  illegality 
and  fraud,  and  will  award  whatever  relief  the  exigencies  of 
the  case  require.  (11  Cyc.  379;  McCrary  on  Elections,  4th 
ed.,  sec.  389 ;  Patterson  v.  People,  23  Colo.  App.  479,  130  Pac. 
618;  Calaveras  County  v.  Brockway,  30  Cal.  325;  Dickey  v. 
Reed,  78  111.  261;  Simpson  County  v.  Buckley,  85  Miss.  713, 
38  South.  104;  Maxey  v.  Mack,  30  Ark.  472,  473;  Ulrich  v. 
Clement    (Sup.  Ct.  S.  T.),  124  N.  Y.  Supp.  133;  Shaw  v.  Ctr^ 
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cuii  Court,  27  S.  D.  49,  129  N.  W.  907 ;  Lanier  v.  Padgett,  18 
Pla.  842 ;  Sweatt  v.  FavUle,  23  Iowa,  321 ;  State  v.  Commissioners 
of  Hamilton  County,  35  Kan.  640,  11  Pac.  902;  Marsden  v. 
Harlocker,  48  Or.  90,  120  Am.  St.  Rep.  786,  85  Pac.  328 ;  Doan 
V.  Board  of  Commissioners,  3  Idaho,  38,  26  Pac.  167;  Lindsay 
V.  Allen,  112  Tenn.  637,  82  S.  W.  171 ;  Kilgore  v.  Jackson,  55 
Tex.  Civ.  App.  99, 118  S.  W.  819 ;  Kriesckel  v.  Board  of  Commis- 
sioners, 12  Wash.  428,  41  Pac.  186 ;  Mitchell  v.  Lasseter,  114  Ga. 
275,  40  S.  E.  287 ;  Todd  v.  Rustad,  43  Minn.  500,  46  N.  W.  73.) 

All  that  is  required  to  make  the  complaint  sufficient  in  cases 
of  this  character  is  that  the  plaintiff  shall  definitely  apprise 
the  defendants  of  the  charges  relied  upon,  so  that  they  may 
be  prepared  to  meet  them  with  appropriate  proof.  {Stephens 
V.  Nacey,  47  Mont.  479,  133  Pac.  361;  Sweatt  v.  Faville,  23 
Iowa,  321,  322;  Jones  v.  Commissioners,  107  N.  C.  248,  12 
S.  E.  69 ;  Boren  v.  Smith,  47  111.  482 ;  Doan  v.  Board  of  Com^ 
missioners,  3  Idaho,  38,  26  Pac.  167;  Oibson  v.  Supervisors, 
80  Cal.  359,  22  Pac.  225 ;  Brown  v.  Randolph  County  Court,  45 
W.  Va.  827,  32  S.  E.  165.) 

Mr.  Howard  M,  Lewis,  Mr.  Paul  Bdbcock  and  Mr.  Geo.  A. 
Bangs,  for  Respondents,  submitted  a  brief;  Mr.  Bangs  argued 
the  cause  orally. 

The  function  performed  in  the  selection  or  designation  of 
the  seat  of  government,  be  it  either  of  a  city,  township,  county, 
state  or  national,  is  purely  legislative  in  its  nature;  it  does 
not  participate,  in  the  slightest,  either  of  the  judicial  or  execu- 
tive. Agents  appointed  by  the  legislature  to  select  a  county 
seat  are  clothed  with  the  sovereign  power  and  discretion  of  the 
state,  which  discretion,  so  far  as  it  depends  upon  the  exercise 
of  their  judgment,  no  court  has  a  right  to  control  unless  they 
violate  private  rights.  (11  Cyc.  368;  Jewell  v.  Weed,  18  Minn. 
272;  Walker  v.  Tarrant  County,  20  Tex.  16;  Leach  v.  Nez 
Perce,  24  Idaho,  322, 133  Pac.  926;  Bagot  v.  Antrim  Supervisors, 
43  Mich.  577,  5  N.  W.  1018.) 


284  Pqb  v.  Sheridan  Coumtt  kt  au     [Mar.  T.  '16 

Fundamentally,  the  questiona  arising  out  of  the  dection  are 
political  in  their  natnre,  and  this  ia  particularly  trae  with 
respect  to  the  determining  and  declaring  of  the  result.  This 
is  a  matter  confided  ezdusivelj  to  the  legislature,  and  there  can 
be  no  judicial  question  arise  therefrom  save  as  the  legislature 
may  have  created  it.  We  refer  particularly,  of  course,  to  the 
questions  presented  in  the  case  at  bar.  If  election  officers  re- 
fuse to  perform  their  duties,  the  courts  can  compel  them  so  to 
do.  (15  Cyc.  394;  State  v.  Village  of  Mcintosh,  95  Minn.  243, 
103  N.  W.  1017;  Brueggemann  v.  Young,  208  HI.  181,  70  N.  B. 
292 ;  Simon  v.  Portland  Common  CouncU,  9  Or.  437 ;  McWhorter 
V.  Dorr,  57  W.  Va.  608,  110  Am.  St.  Bep.  815,  50  S.  E.  838 ; 
Toncray  v.  Budge,  14  Idaho,  621,  95  Pac.  26;  Reynolds  dk 
Henry  Const  v.  Police  Jury,  44  La.  Ann.  863,  11  South.  236 
Hipp  V.  Board  of  Supervisors,  62  Mich.  456,  29  N.  W.  77 
Monlton  V.  Reid,  54  Ala.  320 ;  Cdlduell  v.  Barrett,  73  Ga.  604 
Clarke  v.  Rogers,  81  Ky.  43 ;  WiUiamson  v.  Lane,  52  Tex.  335 
Link  V.  Karh,  89  Ohio  St.  326,  104  N.  E.  632;  Mann  v.  Wright, 
81  Wash.  358,  142  Pac.  697.) 

Election  contests  are  not  within  the  jurisdiction  of  courts 
of  equity.  (Hester  v.  Bourland,  80  Ark.  145,  95  S.  W.  992 ; 
Markert  v.  Sumter  County,  60  Fla.  328,  Ann.  Cas.  1912C,  690, 
53  South.  613;  Toncray  v.  Budge,  14  Idaho,  621,  95  Pac.  26; 
Devom  v.  Gallatin  County,  244  HI.  40,  18  Ann.  Cas.  422,  91 
N.  E.  102;  Baker  v.  MitcheU,  105  Tenn.  610,  59  S.  W.  137.) 
The  overwhelming  weight  of  authority  is  that  a  court  of  equity 
has  no  jurisdiction  to  entertain,  hear,  try  and  determine  the 
contest  of  an  election  for  county  seat.  {Parmeier  v.  Bourne, 
8  Wash.  45,  35  Pac.  586,  757 ;  Hipp  v.  Board  of  Supervisors, 
62  Mich.  456,  29  N.  W.  77;  McWhirter  v.  Brainard,  5  Or.  426; 
Harrell  v.  Lynch,  65  Tex.  146;  Nixon  v.  Police  Jury,  132  La. 
53,  60  South.  717 ;  Native  Lumber  Co,  v.  Board  of  Supervisors, 
89  Miss.  171,  42  South.  665 ;  WUson  v.  Town  of  Whitley,  159 
Ky.  69,  166  S.  W.  775 ;  Markert  v.  Sumter  County,  60  Fla.  328, 
Ann.  Cas.  1912C,  690,  53  South.  QlZ.Devous  v.  Gallatin  County, 
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244  lU.  40,  18  Ann.  Gas.  422,  91  N.  E.  102 ;  HamUton  v.  CarroU, 
82  Md.  326,  33  Ati.  648.) 

No  person  has  a  property  right  in  the  location  of  the  county 
seat  (7  Am.  &  Bng.  Ency.  of  Law,  1043 ;  Swart z  v.  Board  of 
Commrs.,  158  Ind.  141,  63  N.  E.  31 ;  Walker  v.  Tarrant  County, 
20  Tex.  16,  21),  and  therefore  a  private  citizen  has  no  standing 
in  court  to  maintain  a  suit  to  prevent  removal  by  the  proper 
authorities.  (Armstrong  v.  Board  of  Commrs.,  4  Blackf.  (Ind.) 
208 ;  Liice  V.  Fensler,  85  Iowa,  596,  52  N.  W.  517 ;  Walker  v. 
Tarrant  County,  20  Tex.  16;  Harrell  v.  Lyn^ch,  65  Tex.  146; 
Parmeter  v.  Bourne,  8  Wash.  45,  35  Pac.  586,  757.) 

The  relief  prayed  for  in  this  case  is  mandatory  in  its  nature 
as  well  as  prohibitory;  the  plaintiflF  prays  that  this  court  com- 
mand the  defendants  to  maintain  their  offices  at  Medicine  Lake 
and  to  restrain  them  from  maintaining  such  offices  at  Plenty- 
wood.  The  case  is  analogous  to  mandamiies;  if  the  plaintiff  can- 
not maintain  mandamus  to  compel  the  defendant  to  maintain 
their  offices  at  the  county  seat,  he  is  not  entitled  to  the  relief 
here  prayed  for.  The  better  opinion  and  the  weight  of  authority 
is  that,  where  the  duty  to  be  performed  is  public  in  its  nature, 
the  writ  of  mandamus  can  be  applied  for  only  by  the  duly 
constituted  authorities,  and  that  a  private  citizen  (as  such) 
wiU  not  be  heard,  unless  he  has  some  special  interest  in  the 
performance  or  fulfillment  of  the  duty  such  as  does  not  pertain 
to  other  citizens.  {Thomas  v.  Hamilton,  101  Mich.  387,  59 
N.  W.  658;  Dean  v.  Dimmick,  18  N.  D.  397,  122  N.  W.  245; 
Weeks  v.  Smith,  81  Me.  538,  18  Atl.  325 ;  Chapman  v.  People,  9' 
Colo.  App.  268,  48  Pac.  153 ;  FHtts  v.  Charles,  145  Cal.  512,  78 
Pac.  1057 ;  Doolittle  v.  Supervisors,  18  N.  Y.  155 ;  State  v.  Hoi- 
linshead,  47  N.  J.  L.  439,  2  Atl.  244 ;  Heffner  v.  Commonwealth, 
28  Pa.  St.  108 ;  Moon  v.  Cort,  43  Iowa,  503 ;  Adkim  v.  Doolen, 
23  Kan.  659 ;  Lyon  v.  Rice,  41  Conn.  245 ;  Atuwod  v.  Partree, 
56  Conn.  80,  14  Atl.  85.) 

Even  if  the  plaintiff  at  one  time  possessed  a  cause  of  action, 
it  has  been  barred  by  laches.  He  has  at  all  times  been  aware 
of  his  interest,  if  any  he  has,  which  he  now  claims  in  the  location 
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of  the  county  aeat,  and  it  is  impossible  that,  being  a  resident 
of  the  county,  he  was  not  aware  of  the  proceedings  being  carried 
on  which  would  in  their  result,  affect  such  interest.  He  was, 
therefore,  under  obligations  to  look  into  such  proceedings  and 
protect  that  interest,  and  at  the  same  time  take  such  steps  as 
would  prevent  others  from  changing  their  position  and  altering 
their  relations,  to  their  detriment,  relying  upon  the  result  of  such 
proceedings.  (Rice  v.  County  Board,  50  Kan.  149,  32  Pac.  134; 
Eggleston  v.  Kent  Cir.  Judge,  50  Mich.  147, 15  N.  W.  55 ;  People 
V.  Chapin,  104  N.  Y.  96,  10  N.  E.  141 ;  State,  v.  CappeUer,  39 
Ohio  St.  455;  State  v.  Juneau  County  Supervisors,  38  Wis.  554; 
McConoughey  v.  Torrence,  \2A  Cal.  330,  57  Pac.  81;  Staie  v. 
Knight,  31  S.  C.  81,  9  S.  E.  692;  State  v.  Superior  Court,  15 
Wash.  314,  46  Pac.  232 ;  Moore  v.  Waco  Bldg.  Assn.,  92  Tex. 
265,  47  S.  W.  716 ;  State  v.  Gibson,  187  Mo.  536,  86  S.  W.  177, 
181.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

At  the  election  held  November  3,  1914,  the  towns  of  Plenty- 
wood  and  Medicine  Lake  were  presented  to  the  electors  of 
Sheridan  county  as  candidates  for  permanent  county  seat,  and 
upon  the  returns  as  canvassed  by  the  board  of  commissioners, 
it  was,  on  November  9,  1914,  declared  that  Plentywood  had 
prevailed  by  a  majority  of  46  votes.  Thereafter,  and  on 
February  13,  1915,  the  appellant,  an  elector  and  taxpayer  of 
said  county  and  a  resident  of  Medicine  Lake,  filed  his  complaint, 
naming  as  defendants  the  county  of  Sheridan,  its  board  of  com- 
missioners, the  individuals  composing  said  board,  and  the  per- 
sons holding  the  various  offices  in  said  county.  The  gravamen 
of  the  complaint  is  that  Medicine  Lake  did,  and  Plentywood 
did  not,  in  fact  receive  the  highest  number  of  legal  votes  cast 
at  said  election  for  county  seat;  the  appearance  of  that  result 
on  the  face  of  the  returns  being  due  to  certain  violations  of 
the  Corrupt  Practices  Act  committed  by  persons  acting  for  and 
in  the  interest  of  Plentywood,  in  consequence  of  which  votes  to 
the  number  of  300  were  unlawfully  influenced  to  be  cast  and 
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were  cast  for  Plentywood,  to  the  reception  and  counting  for 
Plentywood  of  ballots  to  tlie  number  of  53  from  persons  who 
were  not  legally  entitled  to  vote  at  said  election,  and  to  the 
miscounting  of  100  or  more  ballots  by  the  judges  of  election  in 
certain  precincts,  to  the  prejudice  of  Medicine  Lake.  It  is  not 
averred  that  any  of  the  defendants  named,  except  Onstad,  had 
anything  to  do  with  any  of  these  conditions;  but  it  is  charged 
that  notwithstanding  the  true  result  of  the  election,  the  defend- 
ants insist  on  maintaining  and  do  maintain,  their  respective 
offices  at  Plentywood,  which  prior  to  the  election  was  the  tem- 
porary county  seat  of  Sheridan  county,  and  decline  to  move 
to  Medicine  Lake.  The  prayer  asks  that  each  and  all  of  the 
defendants  who  have  custody  of  the  original  returns,  ballots  and 
election  records  produce  the  same  upon  the  trial,  to  the  end 
that  the  same  may,  as  to  the  precincts  affected,  be  opened  and 
counted;  that  a  decree  be  entered  declaring  Medicine  Lake  to 
be  the  county  seat  of  Sheridan  county,  requiring  the  county 
commissioners  to  cause  the  records  of  said  county  to  be  removed 
thither,  commanding  all  the  individual  defendants  to  maintain 
their  offices  at  that  place,  and  enjoining  them  from  maintaining 
said  offices  at  Plentywood ;  that  plaintiff  recover  of  the  defend- 
ants his  costs  and  disbursements  herein  incurred,  with  such  other 
relief  as  may  be  equitable  and  just. 

To  this  complaint  the  defendants  jointly  demurred  upon  the 
grounds:  (a)  That  '^ plaintiff  has  not  the  legal  capacity  or  legal 
authority  to  maintain  this  action  or  to  sue  in  the  above-entitled 
matter";  (b)  that  there  is  a  defect  of  parties  plaintiff;  (c) 
want  of  jurisdiction  in  the  court  over  the  subject  matter  of 
the  action;  and  (d)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  demurrer  was  sus- 
tained, resulting  in  a  judgment  of  dismissal,  from  which  this 
appeal  is  taken. 

1.  Though  third  in  the  order  of  assignment,  the  question  of 
jurisdiction  must  be  disposed  of  in  limine.  The  conteiition  is 
[1]  that  the  selection  of  county  seat  is  a  purely  political  func- 
tion, that  the  legislature  has  not  intentionally  or  accidentally 
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conferred  npon  the  courts  authority  to  investigate  and  determine 
the  result  of  an  election  for  such  purpose,  and  that  the  courts 
have  no  inherent  power  so  to  do;  the  result  must  therefore  be 
left  exactly  as  the  board  of  canvassers  have  declared  it,  not- 
withstanding that  such  declaration  may  be  far  from  the  true 
result  of  the  election.  This  contention  is  supported  by  adroit 
argument,  by  an  admirable  brief  and  by  respectable  authority ; 
nevertheless  it  is  without  merit,  in  our  opinion.  Conceding 
that  the  selection  or  removal  of  a  county  seat  is  a  purely  politi- 
cal function,  the  Constitution  of  this  state  (Art.  Y,  sec.  26; 
Art.  XVI,  sec.  2),  as  well  as  the  legislatioA  upon  the  subject 
(Chap.  135,  Laws  1911;  Rev.  Codes,  sees.  2851-2856),  con- 
fides that  function,  not  to  judges  of  election  or  the  canvassers 
of  the  returns,  but  to  a  certain  proportion  of  the  qualified 
electors  of  the  county  affected.  That  the  actual  choice  of 
the  qualified  electors  exercised  under  circumstances  sanc- 
tioned by  law,  cannot  be  questioned  by  any  authority,  is  un- 
doubted; a  necessary  corollary,  however,  is  that  such  choice  is 
not  to  be  aborted  or  annulled  by  careless  or  designing  election 
boards  whose  functions  in  respect  to  the  result  of  the  election 
are  ministerial  only.  (Pigott  v.  Board  of  Canvassers,  12  Mont. 
537,  31  Pac.  536;  State  v.  Board  of  Canvassers,  13  Mont.  23, 
31  Pac.  879 ;  State  6x  rel.  Breen  v.  Toole,  32  Mont.  4,  79  Pac. 
403.) 

For  the  purposes  of  this  appeal,  the  allegations  of  the  com- 
plaint are  to  be  taken  as  true,  and  since  there  is  no  provision, 
constitutional  or  statutory,  in  virtue  of  which  the  executive 
or  legislative  department  can  effectually  act  in  such  a  case, 
we  are  presented  with  this  alternative :  Either  a  flagrant  disre- 
gard of  the  constitutional  intendment  is  to  go  unchallenged  and 
a  most  evil  example  to  be  rewarded  with  the  fruits  of  its  evil, 
or  else  it  must  rest  with  the  courts  to  ascertain  and  decide 
whether  the  choice  actually  made  by  the  requisite  proportion 
of  the  qualified  electors  has  been  duly  declared,  or,  if  not,  to 
declare  it  and  make  it  effective.  The  latter  conclusion  is  more 
in  harmony  with  the  genius  of  our  institutions  and  with  the 
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weight  of  authority  as  well.  {County  of  Calaveras  t.  Brock- 
way,  30  Cal.  325,  326 ;  Cerivi  v.  De  Long,  7  Cal.  App.  898,  94 
Pae.  582 ;  Oibson  v.  Supervisors,  80  Cal.  359,  22  Pac.  225 ;  Boren 
V.  Smith,  47  111.  482 ;  People  ▼.  Wiant,  48  lU.  263 ;  Dickey  v. 
Seed,  78  111.  261,  272 ;  Patterson  v.  People,  23  Colo.  App.  479, 
130  Pac.  618;  People  ex  rel.  Dean  v.  Board  of  Commissioners, 
6  Colo.  202;  Jones  v.  Commissioners,  107  N.  C.  248,  12  S.  B. 
69;  Brovm  v.  Randolph  County  Court,  45  W.  Va.  827,  32 
S.  B.  165 ;  Simpson  County  v.  Buckley,  85  Miss.  713,  38  South. 
104;  Sweatt  ▼.  FavUle,  23  Iowa,  321;  Krieschel  v.  Board  of 
Commissioners,  12  Wash.  428,  41  Pac.  186 ;  Braden  v.  Stumph, 
16  Lea  (Tenn.),  581;  Maxey  v.  Ifocfc,  30  Ark.  472,  485;  Ulrich 
V.  Clement  (Sup.),  124  N.  T.  Supp.  133;  Shaw  v.  Circuit  Court, 
27  S.  D.  49,  129  N.  W.  907 ;  Marsden  v.  Harlocker,  48  Or.  90, 
120  Am.  St.  Hep.  786,  85  Pac.  328 ;  Lindsay  v.  Allen,  112  Tenn, 
637,  82  S.  W.  171.) 

Why  an  appropriate  jurisdiction  for  this  purpose  may  be 
found  in  equity  ia  instructively  told  in  some  of  the  decisions 
just  cited,  particularly  those  from  Illinois  and  California.  In 
answer  to  a  claim  that  equity  could  interfere  to  determine  which 

■ 

of  two  persons  had  been  elected  to  a  public  offitse,  the  supreme 
court  of  Illinois  defined  its  position  thus:  ''It  is  true  that  in  a 
number  of  county  seat  cases,  we  have  held  that  chancery  might 
take  jurisdiction  and  hear  and  determine  them.  But  the  power 
was  placed  expressly  upon  the  ground  that  the  Constitution 
had  provided  that  county  seats  should  not  be  removed  except 
on  a  vote  resulting  in  a  majority  in  favor  of  removal ;  and  the 
Oeneral  Assembly,  in  providing  for  the  mode  of  holding  such 
an  election,  whoUy  failed  to  provide  for  any  means  of  contest- 
ing it.  And  to  prevent  the  obstruction  and  a  defeat  of  the  rights 
of  the  majority,  conferred  and  intended  to  be  secured  to  them, 
it  was  held  that  the  fundamental  law,  by  implication,  conferred 
the  power  on  the  courts  of  chancery.  But,  in  making  these 
decisions,  it  was  on  that  express  ground,  and  those  cases  thereby 
became  an  exception  to  all  other  cases."  Indispensable  to  the 
jurisdiction  of  equity  in  any  case  is  the  absence — actual  or 
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theoretical — of  an  adequate  remedy  at  law;  when  that  is  given, 
equity  jurisdiction  is  excluded.  But  no  authority  exists  in  this 
state  for  the  proceeding  technically  called  a  ''contest"  to  in- 
vestigate a  county  seat  election,  because  a  county  seat  is  not  an 
office ;  this  much  is  settled,  pending  action  by  the  legislature,  in 
CacUe  V.  Toum  of  Baker,  51  Mont.  176,  149  Pac.  960.  Neither, 
for  the  same  reason,  will  qtu}  warranto  lie,  and  there  is  no 
remedy  at  law  for  such  a  condition  as  the  one  before  us.  Be- 
cause this  is  the  situation,  and  for  only  so  long  as  it  remains, 
we  hold  that  the  courts  of  record  in  this  state,  endowed  as  they 
are  by  the  Constitution  with  general  jurisdiction  in  equity,  and 
charged  as  such  to  afford  relief  when  no  adequate  remedy  is 
provided  by  law,  must  take  cognizance  of  matters  of  this  kind ; 
and,  when  called  upon  to  do  so,  they  may  adopt  ''any  suitable 
process  or  mode  of  proceeding"  which  may  seem  "most  con- 
formable to  the  spirit  of  the  Code."  (Const.,  Art.  VIII,  sees. 
3,  11;  Rev.  Codes,  sec.  6329.)  In  the  Cadle  Case  we  said: 
"While  a  court  of  equity  would  intervene  to  prevent  a  city  or 
town  unlawfully  obtaining  the  county  seat,  in  any  instance 
where  it  did  not  receive  the  highest  number  of  legal  votes,  this 
proceeding  cannot  be  upheld  as  one  instituted  in  equity  for  such 
purpose,  for  the  reason  that  it  is  not  alleged  that  the  corrupt 
practices  charged  operated  to  influence  a  sufficient  number  of 
votes  to  change  the  result  of  the  election."  the  complaint  before 
us  is  not  thus  defective ;  sounding  in  equity,  it  alleges  fraud  and 
corrupt  practices  admittedly  sufficient,  if  true ;  it  therefore  does 
not  disclose  upon  its  face  a  want  of  jurisdiction  of  the  subject 
matter  of  the  suit. 

2.  The  demurrer  is  likewise  without  merit  so  far  as  the  first 
[2]  ground  is  concerned.  Want  of  authority  to  maintain  a  par- 
ticular suit  may  be,  and  often  is,  pertinent  in  determining  whether 
a  cause  of  action  is  stated  by  the  complaint;  but  it  forms  no 
ground  of  special  demurrer  under  our  Code,  and  has  nothing  to 
do  with  "legal  capacity  to  sue,"  as  that  phrase  is  used  in  sub- 
division 2  of  section  6534,  Revised  Codes.  {Brown  v.  Critchell, 
110  Ind.  31,  7  N.  B.  888,  11  N.  E.  486;  KrUght  v.  LeBea^  19 
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Mont.  223,  226,  47  Pac.  952.)  What  is  there  meant  ia  that  the 
plaintiff  shall  be  free  from  general  disability,  such  as  infancy 
or  insanity,  or,  if  he  sues  as  a  representative,  that  he  shall 
possess  the  character  in  which  he  sues.  {People  v.  Oakland 
W.  F.  Co.,  118  Cal.  234,  50  Pac.  305 ;  Buckingham  v.  Bucking- 
ham, 36  Ohio  St.  68,  78 ;  Liitleion  v.  Burgess,  16  Wyo.  58,  16 
L.  R.  A.  (n.  8.)  49,  91  Pac.  832;  Pomeroy's  Code  Remedies, 
sec.  208.)  The  fact  of  such  disability  must  appear  on  the  face 
of  the  complaint,  and  a  demurrer  on  this  ground  must  point 
out  the  particular  defect  relied  on.  (Sec.  6535,  Rev.  Codes.) 
On  the  face  of  this  complaint  the  plaintiff  sues  as  an  individual, 
and  no  lack  of  capacity  in  him  as  such  is  suggested;  while  the 
specification  in  the  demurrer  shows  that  it  is  merely  aimed  at 
his  right  in  his  proper  person  to  maintain  this  particular  suit. 

3.  A  demurrer  for  defect  of  parties  must  also  point  out  the 
[3-6]  particulars  relied  on  (sec.  6535,  Rev.  Codes),  showing  the 
absence  of  necessary,  as  distinguished  from  merely  proper,  par- 
ties. {Beach  v.  Spokane  B.  &  W.  Co.,  25  Mont.  379,  384,  65 
Pac.  111.)  The  only  parties  whose  absence  is  suggested  as  fatal 
are  the  attorney  general  and  the  county  attorney  of  Sheridan 
county ;  and  this  because  the  subject  matter  of  the  suit,  if  cog- 
nizable by  the  courts  at  all,  is  one  of  general  public  interest  in 
which  the  plaintiff  is  not  particularly  or  peculiarly  concerned. 
If  the  matter  is  cognizable  judicially,  as  we  have  said  it  is,  then, 
in  our  judgment,  it  is  cognizable  at  the  instance  of  this  plaintiff. 
As  early  as  Chumasero  v.  Potts,  2  Mont.  242,  it  was  announced 
as  the  rule  in  this  jurisdiction:  **That  where  a  party  seeks  a 
mere  private  right  or  private  relief,  he  must  show  a  specific  title 
or  right  to  the  relief  demanded,  but  where  the  relief  is  a  public 
matter,  or  a  matter  of  public  right,  the  people  at  large  are  the 
real  party,  and  any  one  of  the  citizens  can  bring  the  action.'* 
This  rule  was  repeated  and  applied  in  State  v.  Board  of  County 
Commrs,,  21  Mont.  469,  54  Pac.  939,  and  in  State  ex  rel  Clarke 
V.  Moran,  24  Mont.  433,  63  Pac.  390.  As  announced  and  re- 
peated, it  has  since  been  acted  upon  without  question  as  a  propo- 
sition no  longer  open  to  discussion.     {State  m  rel.  Oeiger  v. 
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Long,  43  Mont  401, 117  Pae.  104;  State  ex  rd,  Lang  ▼.  Fumisk, 
48  Mont.  28,  134  Pac  297 ;  CaHe  y.  Town  of  Baker,  Mupra.) 
Some  of  these  cases,  it  is  trae,  were  east  in  the  form  of  special 
proceedings  because  of  the  natnre  of  the  relief  demanded,  so 
that  the  state  appeared  as  the  nominal  plaintiff;  bnt  any  prin- 
ciple which  authorizes  the  state  to  sue  on  the  relation  of  a  private 
citizen,  interested  only  as  such,  most  likewise  permit  the  citizen 
himself  to  sue  if  the  cause  of  action  can  or  should  properly  be 
cast  in  a  form  other  than  a  special  proceeding.  The  duties  of 
the  attorney  general,  as  enumerated  in  our  Constitution  and 
Code,  do  not  require  him  to  prosecute  such  inquiries  as  the  one 
before  us,  conceding  that  he  might  properly  do  so,  while  the 
record  itself  suggests  that  the  county  attorney  of  Sheridan 
county,  one  of  the  defendants  at  bar  and  the  legal  adviser  of 
the  defendant  commissioners,  is  not  even  a  proper  party  plain- 
tiff in  this  suit. 

4.  Aside  from  the  considerations  above  discussed,  it  is  urged 
[7]  that  the  complaint  fails  to  state  a  cause  of  action  because 
the  defendants,  in  maintaining  their  offices  at  Plentywood,  are 
complying  with  the  law;  cannot,  in  so  doing,  be  violating  any 
obligation  to  the  plaintiff,  and  ought  not  to  be  harassed  by  this 
litigation;  because  in  no  event  can  they  be  put  in  fault  until 
demand  has  been  made,  which  the  complaint  does  not  allege; 
and  because  the  complaint  upon  its  face  discloses  laches.  These 
propositions,  formidable  in  the  abstract,  are  not  so  serious  as 
the  record  presents  them.  The  demurrer  is  joint,  raising  the 
question  whether  a  cause  of  action  is  stated  on  any  theory 
against  any  of  the  defendants;  and  to  this  question  the  answer 
is  at  hand.  The  purpose  of  this  suit  is  not  to  litigate,  settle 
or  administer  a  positive  primary  right  peculiar  to  the  plaintiff 
and  infringed  by  the  defendants;  it  is  to  have  tried  and  deter- 
mined a  public  question,  viz.,  where  the  citizens  of  Sheridan 
county  have  the  legal  right  to  transact  public  business,  and  to 
procure  at  the  same  time  the  relief  which  will  make  such  deter- 
mination effective.  Not  doubting,  therefore,  that  the  canvassers 
properly  declared  the  result  according  to  the  returns  and  that 
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the  individual  defendants  have  properly  acted  upon  that  result 
as  prima  fade  correct,  it  will  nevertheless  become  the  duty  of 
the  defendant  commissioners,  if  Medicine  Lake  was  in  fact 
chosen,  to  obtain  suitable  quarters  for  the  county  administra- 
tion at  that  place  and  move  the  county  offices  thither.  In  other 
words,  the  position  of  the  commissioners,  like  that  of  the  plain- 
tiff, depends  upon  what  was  the  true  result  of  the  election  as 
ascertained  in  the  suit ;  so  that,  given  jurisdiction  in  the  court 
below  to  entertain  the  suit,  the  retention  of  the  commissioners 
as  parties  defendant  must  be  proper  because,  if  Medicine  Lake 
was  in  fact  chosen,  their  co-operation  is  necessary  to  the  com- 
plete disposition  of  the  matter.  We  do  not  understand  that  in 
cases  of  this  kind  one  must  be  guilty  of  culpable  misconduct 
in  order  to  be  made  a  party  defendant;  if  he  is  the  agency 
through  which  the  right  result  must  be  worked  out,  that  suffices. 
Officers,  conscientiously  seeking  to  discharge  their  duties,  -not 
infrequently  find  themselves  perplexed  and  compelled  to  choose ; 
they  seek  and  act  upon  the  advice  of  competent  or  legally  desig- 
nated counsel ;  but  if,  notwithstanding  all  this,  their  course  is  a 
mistake,  such  mistake  is  not  to  go  uncorrected  merely  because 
there  was  no  fault.  If,  in  the  present  instance,  Medicine  Lake 
had  received  the  greater  number  of  votes  according  to  the  re- 
turns and  had  been  declared  elected,  no  fault  <30uld  be  found 
with  the  county  commissioners  for  proceeding  to  remove  the 
county  records  and  offices  to  that  place;  but  it  is  well  established 
by  the  cases  cited  above  that  upon  allegations  like  these  here 
made,  injunction  as  against  the  commissioners  would  lie  to  pre- 
vent such  removal.  (See,  also,  High  on  Injunctions,  sec.  1257.) 
For  the  same  reason,  if  the  true  result  should  require  it,  they 
can  be  enjoined  from  retaining  the  place  of  administration  at 
Plenty  wood,  and  are  proper  parties  in  an  attempt  to  secure  such 
relief. 

As  to  laches :  It  is  the  want  of  due  diligence  in  the  assertion 
[8]  of  a  right ;  such  diligence  being  measured  by  the  require- 
ments of  particular  statutes  of  limitations,  or,  short  of  these, 
by  the  exigencies  of  the  ease.    The  purpose  of  this  suit  being 
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to  challenge  the  result  of  the  election  as  declared,  its  effect, 
if  successful,  will  be  substantially  the  same  as  a  contest ;  never- 
theless we  must  repeat  that  this  suit  is  not  a  contest.  Laches, 
therefore,  cannot  be  imputed  to  the  plaintiff  merely  because  the 
time  prescribed  for  contests  expired  before  it  was  commenced, 
and  no  other  express  limitation  is  suggested  as  controlling.  This 
suit  was  brought  within  fifteen  weeks  after  the  election,  and 
within  fourteen  weeks  after  the  result  was  declared  by  the  board 
of  canvassers.  A  complaint  like  the  one  at  bar  ought  not  to  be 
filed  without  the  fullest  investigation  into  the  facts  alleged,  and 
such  investigation,  together  with  the  resolution  of  the  legal 
problems  involved  in  formulating  the  case,  might  well  justify 
the  expenditure  of  as  much  time  as  was  here  taken,  or  more. 
Certainly,  the  mere  lapse  of  so  short  a  time  cannot,  without 
statutory  command,  be  declared  prima  fade  evidence  of  that 
want  of  diligence  which  constitutes  laches. 

We  think  the  complaint  states  a  cause  of  action  as  against 
the  defendant  commissioners  at  least,  and,  as  the  demurrer  was 
joint,  it  should  have  been  overruled.  The  judgment  appealed 
from  is  therefore  reversed  and  the  cause  remanded,  with  direc- 
tion to  overrule  the  demurrer. 

Reversed  and  remanded. 

Mb.  Chief  Justiob  Bbantly  and  Ms.  Justice  Houx)way 
concur. 
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EUSTANCE,  Respondent,  v.  FRANCIS  bt  al..  Appellants. 

(No.  3,643.) 
(Submitted  March  28,  19ie.    Decided  April  27,  1916.) 

[157  Pac.  573.] 

District  Courts  —  Substituted  Judges  —  Powers  at  Chambers  — 
Judgment  on  Pleadings  —  Appeal  and  Error  —  Persons  Ag- 
grieved— Who  may  Appeal. 

District    Courts — Substituted   Judges — ^Powers   at   Chambers — Judgment 
on  Pleadings. 

1.  A  district  judge  was  invited  to  another  district  to  hear  and 
determine  an  action  to  quiet  title  in  which  the  resident  judge  had 
been  disqualified.  Though  accepting  the  invitation,  he  never  went 
into  the  county  to  which  he  had  been  called  to  assume  jurisdiction, 
but  at  chambers  in  his  own  county  sustained  a  motion  for  judgment 
on  the  pleadings.  Heldy  that  the  judgment  so  rendered  was  made 
without  jurisdiction,  since  his  powers  at  chambers,  whether  acting 
on  matters  affecting  his  own  or  another  district,  are  limited  to  the 
disposition  of  proceedings  enumerated  in  section  6314,  Revised 
Codes,  of  which  a  disposition  of  a  cause  on  the  merits  is  not  one. 

Same — ^Powers  of  Court — Powers  of  Judges. 

2.  A  motion  for  judgment  on  the  pleadings,  a  demurrer,  a  motion 
to  strike,  or  the  like,  invokes  the  power  of  the  court,  not  of  the 
judge,  and  must  be  tried  and  determined  by  the  court,  and  not  by 
the  judge. 

Same — ^Authority  of  Substitute  Judges — "Hold  Court." 

3^  To  "hold  court,"  within  the  meaning  of  the  Constitution,  Article 
Vlll,  section  12,  authorizing  one  district  judge  to  hold  court  for 
another,  is  to  hold  court  in  the  district  just  as  does  the  local  judge, 
ancf  not  to  sit  in  chambers  in  another  district. 

Appeal  and  Error — Who  may  Appeal — Persons  "Aggrieved." 

4.  Where  judgment  is  rendered  against  parties  for  costs  for  which 
they  are  liable  on  execution,  they  are  "aggrieved"  within  the  mean- 
ing of  the  statute,  and  may  appeal. 

[As  to  who  are  interested  parties  in  case  of  appeal,  see  note  in 
119  Am.  St.  Bep.  741.] 

Appeal  from  District  Court,  Cascade  County,  in  the  Eighth 
Judicial  District;  Roy  E,  Ayers,  Judge  of  the  Tenth  District^ 
presiding. 

Action  by  Ellen  S.  Eustance  against  Judith  Francis  and 
others.  From  a  judgment  for  plaintiflE,  defendants  appeal. 
■Reversed  and  remanded. 

Cause  submitted  on  briefs  of  counsel* 
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Mr.  Fred  A.  Ewald,  for  Appellants. 

Mr,  C.  H.  Benton,  for  Bespondenl 

MR.  CHIEF  JUSTICE  BEANTLT  delivered  the  opinion  of 
the  court. 

Action  to  qniet  title  to  certain  land  described  in  the  complaint 
and  situate  in  Cascade  county.  The  action  was  brought  in  that 
county.  The  appeal  is  by  the  defendants  from  a  judgment  ren- 
dered on  the  pleadings  under  these  circumstances : 

In  their  amended  answer,  besides  denying  plaintiff's  title, 
etc.,  and  setting  forth  the  nature  of  their  adverse  claim,  defend- 
ants also  alleged  in  abatement  of  the  action  that  another  action 
involving  the  same  cause  of  action  as  that  involved  herein,  and' 
to  which  the  parties  hereto  were  the  same,  had  theretofore  been 
decided  by  the  court  and  was  pending  in  the  supreme  court  on 
appeal.  Counsel  for  plaintiff  failed  to  tender  issue  by  reply, 
but  had  the  cause  set  down  for  hearing,  assuming  that  the  alle- 
gations in  the  answer  were  not  sufficient  to  present  a  triable 
issife.  The  hearing  was  had  on  January  5,  1914;  counsel  for 
defendants  not  appearing.  Why  he  did  not  is  not  here  im- 
portant. On  January  13,  Judge  Ewing,  before  whom  the  hear- 
ing was  had,  made  an  order  postponing  the  final  hearing  and 
disposition  of  the  cause  "until  after  said  appeal  is  finally  deter- 
mined by  the  said  supreme  court."  The  cause  referred  to  in 
the  answer  and  by  the  judge  as  pending  on  appeal  is  In  re  Estate 
of  Peterson,  reported  in  49  Mont.  96,  Ann.  Cas.  1916A,  716,  140 
Pac.  237,  and  decided  on  April  1,  1914.  In  the  meantime,  and 
on  April  27,  1914,  Judges  Leslie  and  Ewing,  who  regularly  pre- 
side in  the  eighth  judicial  district,  which  includes  Cascade 
county,  deeming  themselves  disqualified  to  try  the  action,  made 
an  order  so  declaring,  and  inviting  Judge  Ayers,  of  the  tenth 
district,  to  try  it.  Judge  Ayers  accepted  the  invitation,  but,  so 
far  as  the  record  discloses,  did  not  at  any  time  go  into  Cascade 
county  to  assume  jurisdiction  to  make  disposition  of  the  action. 
On  November  2,  1914,  upon  five  days'  notice  to  counsel  for  de- 
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fendants,  counsel  for  plaintiff  submitted  to  Judge  Ayers,  at  his 
chambers  at  Lewistown,  in  Fergus  county  (in  the  tenth  dis- 
trict),  a  motion  for  judgment  on  the  pleadings.  Counsel  for 
defendants  did  not  appear.  The  motion  was  sustained,  and  the 
result  is  the  judgment  now  before  us.  It  was  thereafter  by  his 
direction  entered  of  record  in  Cascade  county. 

Counsel  discuss  in  their  briefs  the  correctness  of  the  action 
of  Judge  Ayers  on  the  merits  of  the  motion.  We  incline  to  the 
opinion  that  the  answer  by  its  denials  presented  an  issue  of  fact, 
and  that  Judge  Ayers  for  this  reason  erred  in  sustaining  the 
motion.  Furthermore,  though  the  case  of  In  re  Peterson  had 
theretofore  been  disposed  of,  the  record  in  this  case  fails  to  dis- 
close that  fact.  But  we  shall  not  stop  to  consider  the  questions 
presented  in  this  behalf,  because,  in  our  opinion.  Judge  Ayers 
was  wholly  without  power  to  try  and  dispose  of  the  motion  at 
chambers  in  Fergus  county. 

Section  6314  of  the  Bevised  Codes  defines  the  powers  of  a 
judge  at  chambers.  It  declares:  "The  judge  of  the  district 
court  may  at  chambers  issue,  hear  and  determine  writs  of  man- 
damus, quo  warranto,  certiorari,  prohibition,  injunction  and 
other  original  and  remedial  writs,  and  also  all  writs  of  habeas 
corpus  on  petition  by,  or  on  behalf  of,  any  person  held  in  actual 
custody  in  his  district,  and  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte  ap- 
plication, and,  at  chambers,  hear  and  dispose  of  such  orders  andf 
writs;  and  may  also,  at  chambers,  make  any  order,  issue  any 
process,  and  hear  and  determine  any  matter  necessary  in  the 
exercise  of  his  powers  in  matters  of  probate,  or  in  any  action  or 
proceeding  provided  by  law.  If  a  jury  is  necessary  the  judge 
may  open  court  and  obtain  a  jury  as  in  other  cases."  This  pro- 
vision was  considered  in  State  ex  rel,  Mannix  v.  District  Court, 
51  Mont.  310,  152  Pac.  753.  The  question  what  is  the  extent 
[1]  of  the  powers  of  a  judge  of  one  district  when  called  into 
another  for  temporary  service  in  probate  proceedings  was  dis- 
cussed, and  it  was  held,  in  effect,  that  in  all  such  matters, 
exclusive  jurisdiction  over  which  is  given  the  temporary  judge 
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by  statute  because  of  diflqualification  of  the  local  judge,  the 
powers  of  the  former  at  chambers  in  these  matters  are  defined 
by  this  provision,  as  coextensive  with  the  powers  he  possesses 
while  presiding  in  his  own  district.  The  question  as  to  their 
extent  in  ordinary  actions  inter  partes  was  reserved.  It  was 
suggested  that  after  returning  to  his  own  district  the  temporary 
judge  may  make  any  order  in  a  cause  tried  by  him,  but  not 
finally  determined,  such  as  an  order  for  extension  of  time,  etc., 
necessary  to  make  final  disposition  of  it.  But,  whatever  may 
be  the  extent  of  his  powers  in  this  behalf,  they  do  not  extend 
to  the  trial  and  disposition  of  such  causes  on  the  merits  while 
in  his  own  district :  First,  because  the  provisions  of  the  Consti- 
tution authonzing  one  judge  to  hold  court  for  another  (Const., 
Art.  VIII,  sec.  12)  and  the  statute  enacted  pursuant  to  it  (Rev. 
Codes,  sec.  6270)  contemplate  that  the  invited  judge  shall  go 
into  the  district  to  which  he  is  invited  for  that  purpose ;  second, 
because  section  6314  does  not  expressly  or  impliedly  authorize 
it;  and,  third,  because  such  a  course  would  render  nugatory 
the  provisions  of  the  Code  relating  to  the  place  of  trial  of  civil 
actions  and  changes  of  venue,  and  thus  subject  parties  to  the 
same  inconveniences  which  they  would  suffer  in  the  absence  of 
these  provisions.  Even  when  a  judge  is  in  his  own  district,  his 
powers  at  chambers  in  causes  pending  there  are  limited  to  the 
disposition  of  proceedings  enumerated  in  section  6314,  and  may 
not  be  extended  to  others  not  enumerated.  The  expression  "in 
any  action  or  proceeding  provided  by  law*'  must  be  understood 
to  include  only  such  proceedings  as  the  judge  is  authorized  by 
law  to  conduct  at  chambers,  and  not  to  include  any  other. 
Otherwise  the  holding  of  court  by  one  judge  for  another,  as  per- 
mitted by  the  Constitution,  would  require  him  to  go  into  the 
district  only  for  trials  upon  formal  issues  of  fact,  thus  leaving 
him  free  to  determine  at  chambers  in  his  own  district  all  issues 
of  law  arising  in  the  particular  cause  or  causes  allotted  to  him. 
[2]  A  motion  for  judgment  on  the  pleadings,  a  demurrer,  or  a 
motion  to  strike,  or  the  like,  invokes  the  power  of  the  court, 
not  of  the  judge,  and  must  be  tried  and  determined  by  the 
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[3]  court,  and  not  by  the  judge.  To  "hold  court,*'  within  the 
meaning  of  the  Constitution,  is  to  hold  court  in  the  district  just 
as  does  the  local  judge,  and  not  to  sit  in  chambers  in  another 
district.  Section  7140,  Bevised  Codes,  only  provides  for  the 
presentation  of  such  motions  as  the  judge  may  entertain  at 
chambers,  and  does  not  authorize  a  judge  of  an  adjoining  dis- 
trict to  hear  a  motion  which  he  could  not  hear  at  chambers  if  he 
were  personally  present  in  the  district  in  which  the  parties 
reside.  It  is  sometimes  the  case  that,  when  the  local  judge  is 
for  any  reason  disqualified  in  a  particular  cause,  and  another 
judge  has  been  designated  to  try  and  determine  it,  the  parties 
by  stipulation  submit  to  him  for  decision  at  chambers  in  his  own 
district  the  issues  of  law  arising  therein.  Sometimes  also,  upon 
submission  of  a  cause  for  decision  at  the  close  of  the  trial 
regularly  had,  it  is  stipulated  that  the  judge  may  make  up  his 
findings  and  decision  after  returning  to  his  own  district  and 
transmit  them  to  the  clerk  for  filing  and  entry  of  judgment. 
Doubtless  in  such  a  case  the  parties  would  be  held  to  be  estopped 
by  their  stipulation  to  question  the  validity  of  the  result.  Noth- 
ing said  herein  is  to  be  understood  as  holding  to  the  contrary. 

Counsel  for  plaintiff  insists  that  the  defendants  cannot  main- 
[4]  tain  this  appeal,  because  it  appears  from  the  record  that 
they  have  not  been  aggrieved  by  the  judgment.  The  court  ren- 
dered judgment  against  them  for  costs.  They  are  thus  liable 
under  execution  for  the  same,  and  hence  are  aggrieved  within 
the  meaning  of  the  statute. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 

Mr.  Justice  Sanneb  and  Mb.  Justice  HoiiLowAY  concur. 
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LEWIS,  Admb.,  Bespondbntt,  v.  STEELE,  Appellant. 

(No.  3,638.) 
(Submitted  March  27,  1^16.    Decided  April  28,  1916.) 

[157  Pac.  676.] 

Automobiles — Cities  and  Towns — Street  Accident — Parent  and 
Child  —  Negligence — Liability  —  Bespondeat  Superior — Evi- 
dence. 

Personal  In  juries — Contributory  Negligence — ^Pleading. 

1.  A  plea  of  contributory  negligence  may  be  coupled  with  a  denial 
of  primary  negligence;  hence  it  was  error  to  sustain  a  demurrer  to 
an  answer  so  pleading,  in  an  action  for  damages  ^or  the  death  of 
plaintiff's  intestate  alleged  to  have  been  caused  by  the  negligent 
driving  of  an  automobile. 

Same — Demurrer — What  not  Harmless  Error. 

2.  Error  in  sustaining  a  demurrer  to  the  plea  of  contributory  negli- 
gence, because  coupled  with  a  denial  of  negligence  on  defendant's 
part,  thus  rendering  inadmissible  any  evidence  on  contributory 
negligence  as  a  defense,  held  prejudicial,  notwithstanding  evidence 
suggesting  contributory  negligence  was  admitted  daring  the  trial  and 
instructions  on  the  subject  were  given. 

Same — Automobiles — Negligence — Parent  and  Child — liability  of  Parent. 

3.  Since  a  father  is  not  responsible  for  the  negligent  or  willful  torta 
of  his  child,  and  an  automobile  is  not  inherently  dangerous,  the  father 
may  not  be  held  responsible  for  the  killing  of  a  pedestrian  by  the 
negligence  of  his  minor  son  in  driving  his  father's  machine,  if  it  was 
taken  without  his  knowledge  or  consent,  or,  if  with  his  consent,  it  was 
taken  for  a  purpose  foreign  to  that  for  which  it  waa  kept  and  cus- 
tomarily used. 

Same — Liability  of  Parent — Bespondeat  Superior, 

4.  Held,  that  defendant,  as  owner  of  an  automobile  nsed  for  the 
pleasure  of  himself  and  his  family,  including  two  minor  sons  upon 
whom  he  relied  as  drivers  and  from  whom  he  exacted  such  service, 
was  liable,  under  the  doctrine  of  respondeat  eupertoff  for  ininries 
to  a  pedestrian  resulting  in  death  occasioned  through  the  negligent 
running  of  the  machine  by  one  of  his  sons  who  was  using  it  at  the 
time,  with  defendant's  consefit,  to  eonvey  a  party  of  fnenda  to  a 
dance. 

Same — Automobiles — Negligence— Rule  of  Liability. 

5.  In  the  absence  of  legislation  to  the  contrary,  the  same  general 
rules  of  responsibility,  direct  and  consequential,  are  applicable  to 
the  use  of  an  automobile  as  apply  to  other  common  methoda  of 

transportation. 

[As  to  negligence  in  case  of  automobile  aecidents  on  highways,  see 
note  in  108  Am.  8t.  Bep.  213.] 

Same — Damages — ^Earning  Capacity — ^Evidence — ^Technical  Error. 

6.  The  admission  of  evidence  as  to  the  usual  charges  made  by 

The  question  of  liability  of  owner  of  automobile  where  parent's  auto- 
mobile IS  being  driven  by  child  is  discussed  in  notes  in  41  L.  B.  A.  (n.  8.) 
775;  60  li.  B.  A.  (n.  a.)  59;  10  Lb  Bw  A.  (n.  a.)  088. 


52  Mont]  Lewis  v.  Steele.  801 

Christian  Science  practitioners,  in  the  absence  of  a  sliowing  that 
deceased  was  accustomed  to  make  such  charges,  was  technical  error. 

Same — ^Automobiles — Excessive  Speed — Evidence — Admissibility. 

7.  Testimony  of  one  of  the  occupants  of  the  automobile  at  the  time 
of  the  accident,  that  the  appearance  of  deceased  was  so  sudden  that 
it  could  not  have  been  stopped  in  time  to  avoid  striking  her,  even 
if  its  speed  had  not  exceeded  four  miles  an  hour,  was  admissible  aa 
tending  to  show  that  the  accident  was  not  due  to  excessive  speed. 

Same — Street  Accident — ^Evidence — Admissibility. 

8.  It  was  proper  for  defendant  to  show  that,  when  first  seen  by 
the  occupants  of  the  automobile,  the  decedent's  actions  were  such  as 
to  create  the  impression  that  she  was  waiting  for  a  ear,  and  was 
not  about  to  cross  a  street  intersection. 

Same — ^Evidence — Avoiding  Effect  of  Other  Evidence — Admissibility. 

9.  It  having  been  shown  that  after  the  accident  the  machine  pro- 
ceeded to  the  dance  to  which  defendant's  sons  and  their  ^ests  were 
going,  and  that  defendant's  son  who  drove  the  car  there  danced  sev- 
eral times,  evidence  that  his  other  son  had  inquired  at  decedent's 
house  and  was  informed  that  her  injury  was  not  serious  was  ad- 
missible to  avoid  the  prejudice  whieh  might  arise  from  the  imputa- 
tion of  heartlessness  or  undue  haste. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judgt. 

Action  by  Abraham  G.  Lewis,  as  administrator  of  the  estate 
of  Rose  Amelia  Lewis,  deceased,  against  Charles  Steele.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Judgment  and  order 
denying  a  new  trial  reversed  and  cause  remanded  for  new  ti^al. 

Mr.  E.  B.  HoweU  and  Mr.  WUliam  Meyer,  for  Appellant,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

The  appellant  contends  that  he  is  not  liable  for  any  tort  com- 
mitted by  his  minor  son  during  the  appellant's  absence  uncon- 
nected with  his  business,  and  without  his  authority  or  approval. 
(See  Hemdoiler  v.  Rippen,  75  Or.  22,  146  Pac.  140;  Tift  v. 
Tift,  4  Denio  (N.  Y.),  175;  Kumba  v.  OUham,  103  Wis.  312,  79 
N.  W.  325 ;  Maddox  v.  Brown,  71  Me.  432,  36  Am.  Rep.  336 ; 
Smith  V.  Davenport,  45  Kan.  423,  23  Am.  St.  Rep.  737,  11 
L.  R.  A.  429,  25  Pac.  851 ;  Paul  v.  Hummel,  43  Mo.  119,  97  Am. 
Dec.  381 ;  ScUossherg  v.  Lahr,  60  How.  Pr.  (N.  T.)  450 ;  Evers 
V.  Krouse,  70  N.  J.  L.  653,  66  L.  R.  A.  592,  58  Atl.  181;  Paulin 
V.  Howser,  63  111.  312 ;  Chandler  v.  Deaton,  37  Tex.  406 ;  Klap- 
proth  V.  Smith  (Tex.  Civ.),  144  S.  W.  688;  Bard  v.  John,  26 
Pa.  St.  482.) 
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The  automobile  is  not  necessarily  a  dangerous  device.  It  is 
an  ordinary  vehicle  of  pleasure  and  business.  It  is  no  more 
dangerous  per  se  than  a  team  of  horses  and  a  carriage,  or  a 
gun,  or  a  sail  boat,  or  a  motor  launch."  (Cunningham  v.  Cos- 
tie,  127  App.  Div.  580,  111  N.  Y.  Supp.  1057 ;  Jones  v.  Hoge, 
47  Wash.  663,  125  Am.  St.  Rep.  915,  14  L.  R.  A.  (n.  s.)  216, 
92  Pac.  433 ;  28  Cyc.  25 ;  Daily  v.  Maxwell,  152  Mo.  App.  415, 
133  S.  W.  351;  Vincent  v.  Crandall  &  Godley  Co.,  131  App. 
Div.  200,  115  N.  Y.  Supp.  600;  Berry  on  Automobiles,  sec.  20; 
Harris  v.  Cameron,  81  Wis.  239,  29  Am.  St.  Rep.  891,  51  N.  W. 
437.) 

Since  the  automobile  is  an  innocent  instrument  in  itself,  to 
be  classed  in  the  same  category  with  the  family  horse,  the  family 
bicycle  or  motor  boat,  and  since  Ralph  Steele  was  thoroughly 
skilled  in  its  use,  the  question  of  defendant's  liability  is  nar- 
rowed down  to  the  single  issue  of  whether  Ralph  was  acting  as 
the  servant  of  his  father  at  the  time  of  the  accident.  Only  upon 
the  affirmative  of  this  question  can  this  action  be  maintained. 
The  doctrine  that  the  use  of  the  thing  bought  for  pleasure  is 
the  business  of  the  owner  and,  when  an  accident  occurs  in  its 
use,  the  doctrine  of  respondeat  superior  can  be  invoked,  is  ab- 
surd, even  though  the  courts  of  Oklahoma  {McNeal  v.  McKain, 
33  Okl.  449,  41  L.  R.  A.  (n.  s.)  775,  126  Pac.  742)  and  Wasbing- 
ton  (Birch  v.  Ahercromiie,  74  Wash.  486,  50  L.  R.  A.  (n.  s.) 
59,  133  Pac.  1020)  have  seen  fit  to  follow  it.  The  doctrine 
is  unsound,  in  that  it  looks  to  the  motive  or  intent  with  which 
the  owner  has  purchased  the  automobile  rather  than  to  the 
use  made  of  it,  for  the  purpose  of  defining  the  scope  of  his 
liability.  (Bard  v.  Yohn,  26  Pa.  St.  482;  Parker  v.  WUson, 
179  Ala.  361,  43  L.  R.  A.  (n.  s.)  87,  60  South.  150;  Roberts  v. 
Scham,  83  Misc.  Rep.  139,  144  N.  Y.  Supp.  824 ;  Maker  v.  Bene- 
dict, 123  App.  Div.  579,  108  N.  Y.  Supp.  228 ;  Doran  v.  Thorn- 
sen,  76  N.  J.  Law,  754, 131  Am.  St.  Rep.  677, 19  L.  R.  A.  (n.  s.) 
335,  71  Atl.  296.) 

There  are  many  cases  holding  that  the  owner  of  an  automobile 
is  not  liable  for  any  accident  that  occurs  when  his  machine  is 
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taken  out  by  Ms  servant  or  his  son  without  his  knowledge  and 
contrary  to  his  orders.  The  question  may  arise,  Does  the  owner 
become  liable  when  he  lends  the  car  to  a  person  entirely  compe- 
tent to  drive  it,  whether  chauffeur,  son  or  other  person,  to  use 
on  an  enterprise  or  venture  in  which  the  owner  has  no  interest? 
Following  the  analogy  of  other  eases  there  is  only  one  answer 
to  this  question,  and  that  is  that  the  owner  is  not  liable.  In  each 
case  inquiry  should  be  made,  not  as  to  whether  the  owner  con* 
sented  or  did  not  consent  to  the  use,  but  as  to  the  nature  of  the 
use  and  the  extent,  if  any,  to  which  the  business  of  the  owner 
was  served  by  such  use.  (See  Clark  v.  BuckmobUe  Co.,  107 
App.  Div.  120,  94  N.  T.  Supp.  771;  Douglass  v.  Hewson,  142 
App.  Div.  166,  127  N.  T.  Supp.  220;  Ware  v.  Barataria  &  L. 
Canal  Co,,  15  La.  169,  35  Am.  Dec.  189,  194;  Patterson  v. 
Kates,  152  Fed.  481;  Lewis  v.  Seattle  Taxicab  Co.,  72  Wash. 
320,  130  Pac.  341;  Slater  v.  Advance  Thresher  Co.,  97  Minn. 
305,  5  L.  B.  A.  (n.  s.)  598, 107  N.  W.  133;  Evans  v.  A.  L.  Dyke 
Automobile  Supply  Co.,  121  Mo.  App.  266,  101  S.  W.  1132; 
Lotz  V.  Hanlon,  217  Pa.  St.  339,  118  Am.  St.  Hep.  922, 10  Ann, 
Cas.  731, 10  L.  R.  A.  (n.  s.)  202,  66  Atl.  525 ;  Lewis  v.  Amorous, 
3  Ga.  App.  50,  59  S.  E.  338 ;  Jones  v.  Hoge,  47  Wash.  663,  125 
Am.  gt.  Eep.  915,  14  L.  R.  A.  (n.  s.)  216,  92  Pac.  433 ;  FUe  v. 
Unger,  27  Ont.  App.  Rep.  468.) 

Mr,  Jesse  B,  Roote  and  Mr.  J.  E.  Healy,  for  Respondent,  sub- 
mitted a  brief  and  argued  the  cause  orally. 

We  do  not  contend  that  an  automobile  is  a  dangerous  instru- 
mentality, neither  do  we  admit  that  it  is  always  a  harmless  one ; 
whether  it  is  or  not  is  a  question  largely  dependent  upon  the 
manner  in  which  the  particular  vehicle  is  driven.  As  stated  in 
Colborne  v.  Detroit  United  By.,  177  Mich.  139,  143  N.  W.  32, 
and  as  shown  by  the  evidence  herein,  it  may  be  a  veritable  car 
of  Juggernaut. 

We  do  not  admit  that  the  doctrine  of  master  and  servant  as 
applied  to  Ralph  and  Charles  Steele  is  in  any  manner  a  new 
one,  or  that  there  is  anything  of  new  growth,  or  of  judge-made 
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law,  characterizmg  it.  As  shown  m  the  case  of  McNedl  v.  Mc- 
Kain,  33  OU.  449,  41  L.  E.  A.  (n.  a.)  775,  126  Pac.  742,  and 
in  the  case  of  Lashbrook  ▼.  Paiien,  1  Day.  (62  Ey.)  316,  317, 
therein  cited,. the  only  new  thing  that  the  oonrts  have  done  is  to 
apply  old  and  well-settled  ideas  to  new  and  modem  conditions. 
(See  Birch  ▼.  Ahercromhie,  74t  Wash.  486,  50  L.  R.  A.  (n.  s.) 
59,  133  Pac.  1020.)  Doran  ▼.  Tliamsen,  stands  alonej  against 
the  great  weight  of  authority  upon  this  point.  Doran  v.  Thom- 
sen  is  incorrectly  decided,  we  submit ;  but  that  case  is  in  no  way 
opposed  to  the  facts  herein  in  evidence.  Under  the  conditions 
here  presented,  the  plaintiff  would  have  recovered  in  Doran  ▼. 
Thomsen,  in  accord  with  the  rules  there  laid  down.  A  use  sub- 
ject to  the  control  of  the  master  and  connected  with  his  affairs 
is  the  test  of  Doran  ▼.  Thomsen. 

The  fact  that  the  machine  was  owned  by  the  defendant  and 
that  it  was  being  driven  with  the  express  or  implied  consent  of 
the  defendant  is  enough  to  create  a  presumption  that  the  person 
in  charge  was  the  defendant's  servant.  (1  Shearman  and  Bed- 
field  on  Negligence,  sees.  158,  159 ;  Fleishman  v.  Polar  Wave  Ice 
d;  Fuel  Co,,  148  Mo.  App.  117,  127  S.  W,  660;  Eomstein  v. 
Southern  Boulevard  B.  Co.,  79  Misc.  Rep.  34,  138  N.  T.  Supp. 
1080.)  *'The  burden  was  thus  cast  upon  the  appellants  to  over- 
come this  presumption  by  competent  evidence,  and  it  was  for  the 
jury  to  say  upon  such  evidence  whether  the  burden  has  been 
sustained."  (Birch  v.  Abercromiie,  74  Wash.  486,  50  L.  R.  A. 
(n.  8.)  59,  133  Pac.  1020,  1021.)  As  was  also  the  question  of 
contributory  negligence  for  the  jury.  {Leuns  v.  National  Cash 
Register  Co.,  84  N.  J.  L.  598,  87  Atl.  345 ;  Fox  v.  Great  Atlantic 
etc.  Tea  Co.,  84  N.  J.  L.  726,  87  Atl.  339 ;  Jessen  v.  /.  L.  Kesner 
Co.,  159  App.  Div.  898,  144  N.  Y.  Supp.  407 ;  Lewis  v.  Seattle 
Taxicai  Co,,  72  Wash.  320,  130  Pac.  341;  BlackweU  v.  Sen- 
wick,  21  Cal.  App.  131,  131  Pac.  94.) 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

While  crossing  the  intersection  of  Columbia  (or  Clark)  and 
Park  Streets,  in  the  city  of  Butte,  Rose  Amelia  Lewis  was  struck 
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by  an  automobile  and  killed.  The  machine  belonged  to  the  de- 
fendant, but  was  being  driven  by  Ralph  Steele,  one  of  his  minor 
sons,  and  was  conveying  his  sons  with  a  party  of  their  friends  to 
a  high  school  dance  at  the  Columbia  Gardens.  The  accident  oc- 
curred about  8:35  P.  M.,  on  June  5,  1913,  and  the  complaint, 
which  is  by  the  administrator  of  the  estate  of  Rose  Amelia  Lewis, 
charges  that  her  death  was  due  to  negligence  in  the  handling 
of  the  machine,  and  seeks  to  hold  the  defendant  liable  therefor 
under  the  doctrine  of  respondeat  superior. 

The  defendant  answered,  admitting  the  accident,  but  denying 
negligence,  as  well  as  all  the  allegations  upon  which  his  responsi- 
bility is  sought  to  be  based ;  and  as  a  separate  defense  he  sub- 
mitted an  elaborate  plea  the  effect  of  which  is  to  allege  that 
there  was  no  negligence,  but,  if  there  was,  the  plaintiff  should 
not  recover,  because  the  injuries  and  death  of  Rose  Amelia  Lewis 
were  due  to  her  contributory  negligence,  the  particulars  of 
which  are  duly  set  forth.  A  demurrer  to  this  plea  as  insufS- 
cient  to  constitute  a  defense  was  sustained. 

Trial  was  to  a  jury.  The  evidence  on  the  part  of  plaintiff 
tended  to  show  that  there  was  negligence  in  the  handling  of  the 
machine,  and  that  such  negligence  was  the  proximate  cause  of 
the  accident.  To  establish  the  defendant's  responsibility  re- 
liance was  placed  upon  a  deposition  of  defendant  himself,  the 
substance  of  which,  so  far  as  pertinent  here,  is:  That  he  has 
two  sons,  Chester,  then  aged  nineteen,  and  Ralph,  then  aged 
seventeen ;  that  he  bought  the  machine  in  May,  1912,  to  be  used, 
and  it  was  used,  for  the  pleasure  of  himself  and  his  family, 
and  for  his  business  when  necessary ;  that  it  had  been  kept  since 
September,  1912,  in  a  garage  adjoining  his  premises  and  built 
by  him  for  this  and  other  purposes,  and  to  that  garage  each  of 
his  sons  had  a  key;  that  his  sons  were  taught  by  the  salesman 
how  to  operate  the  machine,  and  ''either  one  of  them  operated 
it  generally";  that  he  sometimes  operated  the  machine  himself, 
but  always  in  company  with  one  or  both  of  the  boys,  because  he 
had  not  become  suflBciently  adept  to  trust  himself  with  it  alone. 
**I  let  the  boys  do  the  operating  of  it  at  all  times,  especially 
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when  I  went  out  with  my  family  and  on  other  occasions.  In 
fact,  the  boys  operated  the  machine  a  great  deal  without  me  be- 
ing present  in  the  machine,  and  I  knew  that.  I  did  not  know 
they  operated  it  for  their  own  uses,  purposes  and  pleasure 
whenever  they  chose  to  do  so.  They  usually  consulted  me  if 
they  wanted  to  go  out  with  it  or  do  anything  with  it,  •  •  • 
and  that  was  the  case  on  the  5th  day  of  June,  1913.  They  had 
consulted  with  me  about  the  use  of  it,  and  I  had  given  them 
the  machine  to  use  on  that  day,  and  upon  that  occasion.  At 
that  particular  time  they  were  to  take  a  party  of  their  own 
friends  out  to  the  Gardens,  and  it  had  been  arranged  that  Ches- 
ter was  to  bring  the  machine  back  and  take  my  wife  and  I  out 
to  the  Qardens  after  they  had  taken  their  friends  out  there. 
•  •  •  I  did  not  give  this  permission  to  both  of  the  bojrs,  to 
both  Ralph  and  Chester,  but  gave  it  to  Chester  several  days 
before  with  the  understanding  that  they  were  to  take  a  party 
of  their  own  friends  out  to  the  Gardens.  •  •  •  There  was 
to  be  a  dance  at  the  Gardens  called  the  'Junior  Prom'  of  the 
high  school,  which  was  the  occasion  of  speaking  of  this  in  ad- 
vance. Both  of  these  boys  were  not  high  school  boys,  but  one 
of  them,  Ralph,  was  in  the  high  school.  Q.  •  •  •  Was  it 
the  desire  of  yourself  and  your  family  to  participate  in  this 
dance  at  the  Gardens  or  be  present  at  it  in  consequence  of  the 
fact  that  Ralph  was  a  member  of  the  high  school ;  that  is,  that  he 
was  attending  the  high  school!  A.  Yes.  •  •  •  I  never  kept 
track  of  how  often  Ralph  ran  this  machine  in  my  presence;  it 
was  quite  often.  The  boys  ran  the  machine  indifferently,  at  one 
time  one,  and  at  one  time  the  other.  •  •  •  I  did  not  see  the 
machine  leaving  my  house  on  June  5,  1913,  and  did  not  know 
at  that  time  which  of  the  boys  was  running  the  machine.  I 
knew  and  had  consented  to  either  or  both  of  the  boys  running 
the  machine  at  any  time.  •  •  •  I  do  know  that  Chester 
was  to  run  the  machine  back.  It  was  spoken  of  that  Chester 
should  run  it  back  on  that  evening,  and  the  matter  of  Ralph 
running  it  out  was  spoken  of,  too,  but  not  to  me.  I  had  told 
Chester  that  he  could  run  the  machine,  but  Mrs.  Steele  got 
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Chester  to  consent  to  Ralph  ronning  the  machine  to  the  Oardens. 
She  subsequently  informed  me  of  this  arrangement.  My  im- 
pression is  it  was  after  the  machine  left  for  the  Gardens.  Ralph 
was  to  run  the  machine  on  the  outward  trip  to  Columbia  Gar- 
dens, and  Chester  back,  to  bring  myself  and  my  wife  out. 
•  •  •  I  did  not  employ  any  other  chauflPeur  or  person  to 
operate  or  run  this  automobile  than  the  two  persons  that  we 
have  mentioned.  •  •  •  I  did  not  consider  those  persons 
employed.  •  •  •  I  consider  an  employee  is  one  you. pay 
money  to.'* 

The  evidence  on  the  part  of  the  defendant  tended  to  rebut  that 
of  the  plaintiff  upon  the  issue  of  negligence,  and  also,  to  some 
slight  degree,  that  upon  the  issue  of  responsibility.  In  connec- 
tion with  the  latter,  however,  the  testimony  of  Chester  Steele 
makes  it  perfectly  clear  that  the  machine  left,  with  its  load, 
from  defendant's  home,  and  that  Ralph  was  then  driving. 

The  verdict  awarded  tlte  plaintiff  $10,000,  and  defendant's 
motion  for  new  trial  was  denied  on  the  condition — which  wsB 
accepted — that  the  plaintiff  remit  $4,000.  Judgment  being  en- 
tered for  $6,000  and  costs,  the  defendant  has  appealed  there- 
from, as  well  as  from  the  order  denying  him  a  new  trial. 

Sixty-two  alleged  errors  are  assigned,  but  the  principal  ques- 
tions presented  are  whether  the  demurrer  to  the  defendant's 
plea  of  contributory  negligence  was  properly  sustained,  and 
whether  there  was  suflScient  evidence  to  establish  prima  facie 
the  responsibility  of  defendant. 

1.  The  answer  to  the  first  of  these  questions  may  be  found  in 
[1]  Day  V.  Kelly,  50  Mont.  306,  311,  146  Pac.  930,  931, 
wherein  this  court,  holding  that  a  plea  of  contributory  negli- 
gence may  be  coupled  with  a  denial  of  primary  negligence,  said : 
"The  plea  of  contributory  negligence,  when  coupled  with  a 
denial,  is  always  hypothetical  in  effect,  if  not  in  form,  and 
amounts  to  no  more  than  this :  I  deny  absolutely  that  I  am  guilty 
of  negligence ;  but  assuming,  without  admitting  it,  that  some  act 
of  mine  was  negligent  in  character  and  proximately  contributed 
to    plaintiff's    injury,    nevertheless   plaintiff's    negligent   acts 
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united  witli  my  act  to  produce  the  injury,  and  without  which 
the  injury  would  not  have  occurred."  Again,  in  Nelson  ▼. 
Northern  Pacific  Ry.  Co.,  50  Mont.  516,  531,  148  Pac.  388,  392 ; 
it  was  recognized  that  a  plea  of  contributory  negligence  might 
be  coupled  with  a  denial  of  negligence,  and  the  view  expressed 
that  when  so  made,  the  plea  '' involves  merely  a  hypothetical 
admission,  and  does  not  in  any  measure  relieve  the  plaintiff  of 
the  burden  of  proving  negligence  on  the  part  of  the  defendant 
in  some  one  or  more  of  the  particulars  alleged  in  the  com- 
plaint.'' This  being  so,  the  plea  at  bar,  which  does  in  express 
terms  exactly  what  we  have  twiee  said  its  office  is  to  do,  cannot 
be  deemed  legally  insufficient. 

There  is  some  insistence  by  the  respondent  that  no  prejudice 
[2]  was  occasioned  by  this  ruling,  because  there  was  evidence 
suggesting  contributory  negligence,  and  instructions  were  given 
upon  that  subject.  Counsel  ignore  the  necessary  legal  effect  of 
the  ruling,  which  was  to  render  inadmissible  any  evidence  on 
contributory  negligence  considered  as  a  defense;  or,  in  other 
words,  to  take  that  question  out  of  the  case  unless  raised  or 
suggested  by  the  plaintiff's  own  proof.  That  it  was  raised  in- 
cidentally, and  that  instructions  upon  the  subject  may  have 
thereby  been  justified,  does  not  cure  the  error  in  depriving  the 
defendant  of  the  right,  from  his  point  of  view,  to  bring  that 
matter  into  prominent  relief  as  an  affirmative  defense  to  be 
supported  by  all  the  competent  evidence  he  could  muster,  and 
to  be  considered  by  the  jury  as  a  positive  and  efficient  element 
in  the  case.  The  suggestion  that  "the  defendant  took  no  posi- 
tion which  admitted  that  his  negligence,  combined  with  the 
negligence  of  the  deceased,  caused  the  injury,"  is  without  value, 
because,  in  the  light  of  the  above  decisions,  he  was  never  re- 
quired to  categorically  acknowledge  such  negligence. 

2.  We  premise  our  discussion  of  defendant's  responsibility 
[3]  with  the  observations  that,  as  "a  father  is  not  liable  merely 
because  of  the  relation  for  the  torts  of  his  child,  whether  the 
same  are  negligent  or  willful"  (1  Cooley  on  Torts,  p.  180),  and 
as  an  automobile  can  no  longer  be  deemed  inherently  dangerous 
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(2  B.  C.  L.  1190),  no  responsibility  of  the  defendant  for  the  acci- 
dent in  question  can  be  successfnlly  asserted  if  the  machine  was 
taken  without  his  knowledge  or  consent,  or,  if  with  his  consent, 
it  was  taken  for  a  purpose  foreign  to  that  for  which  it  was  kept 
and  customarily  used  (McFarlane  v.  Winters  (Utah),  155  Pac. 
437 ;  Clark  v.  BuckmohUe  Co.,  107  App.  Div.  120,  94  N.  T.  Supp. 
771;  Maker  v.  Benedict,  123  App.  Div.  579,  108  N.  T.  Supp. 
228 ;  Reynolds  v.  Buck,  127  Iowa,  601,  103  N.  W.  946 ;  Premier 
Motor  Mfg.  Co.  v.  TUford  (Ind.  App.),  Ill  N.  B.  645.)  It  is 
deducible  from  the  evidence,  however,  that  defendant's  princi- 
pal business,  so  far  as  it  involved  the  use  of  the  machine, 
[4y  6]  was  the  pleasure  of  himself  and  his  family,  including 
his  two  boys,  Chester  and  Ralph.  In  carrying  on  this  business 
he  relied  upon  them  as  drivers  of  the  machine  and  exacted  of 
them  this  service.  They  served  *' indifferently, "  first  one,  then 
the  other,  either  of  them  being  authorized  to  drive  it  whenever 
in  the  pursuit  of  family  pleasure  it  should  be  driven.  On  the 
occasion  in  question  it  had  not  been  taken  surreptitiously,  but 
was  being  used  in  the  business  for  which  it  was  bought  and 
maintained,  to-wit,  the  family  pleasure;  so  much  so  that  after 
depositing  the  guests  it  was  to  return  to  the  home  and  complete 
the  entire  transaction  by  conveying  the  defendant  and  his  wife 
to  the  same  dance.  It  had  not  been  specifically  committed  to 
Chester,  but  to  *'the  boys,"  and  the  driving  of  it  at  the  time  by 
Ralph  was  not  against  the  defendant's  wishes,  but  was  with  his 
implied,  if  not  express,  assent.  Whether  these  circumstances 
make  a  case  for  the  application  of  respondeat  superior  depends 
upon  considerations  entirely  beside  the  fact  that  the  device  em- 
ployed was  an  automobile.  That  instrument  is  now  too  well 
established  to  be  singled  out  for  judicial  preference  or  animad- 
version. It  has  taken  its  place  among  the  common  methods  of 
transportation,  and  no  good  reason  occurs  to  us,  in  the  absence 
of  legislation,  for  denying  to  its  use  the  same  general  rules  of 
responsibility,  direct  and  consequential,  as  are  applicable  to 
other  common  methods  of  transportation,  having  in  mind,  of 
course,  its  potentialities  for  harm  as  well  aa  good.    If,  there- 
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fore,  tlie  defendant  would  be  holden  under  the  doctrine  of 
respondeat  superior  had  Mrs.  Lewis  been  run  over  and  killed  by 
a  team  reasonably  safe,  but,  under  the  same  conditions  as  to 
purpose  and  authority  as  are  here  disclosed,  incautiously  driven 
by  his  son,  then  he  is  responsible  in  this  case;  otherwise  not. 
That  he  would  be  responsible  in  the  case  supposed  is  reasonably 
well  settled  {LasJihrooky,  Patten,  1  Duv.  (Ky.)  316;  SchaeferY. 
Osterbrink,  67  Wis.  495,  58  Am.  Rep.  875,  30  N.  W.  922 ;  Maddox 
V.  Brown,  71  Me.  432,  36  Am.  Rep.  336 ;  Howe  v.  Newmarck,  12 
Allen  (Mass.),  49;  Jennings  v.  Schwab,  64  Mo.  App.  13;  Broad- 
street  V.  Hall,  168  Ind.  192,  120  Am.  St.  Rep.  356,  10  L.  R.  A. 
(n.  s.)  933,  80  N.  E.  145 ;  Mulvehill  v.  Bates,  31  Minn.  364, 47  Am. 
Rep.  796,  17  N.  W.  959;  Shockley  v.  ShepJierd,  9  Houst.  (Del.) 
270,  32  Atl.  173) ;  and  there  is  little  room  to  deny  the  same 
conclusion  to  cases  like  the  present,  since  the  owner  of  an  auto- 
mobile is  not  to  be  absolved,  any  more  than  he  is  to  be  held, 
merely  because  a  machine  instead  of  a  team  was  the  instrument 
of  harm.  {McNeal  v.  MeKain,  33  Okl.  449,  41  L.  R.  A.  (n.  s.) 
775,  126  Pac.  742;  Birch  v.  Abercrombie,  74  Wash.  486,  50 
L.  R.  A.  (n.  s.)  59,  133  Pac.  1020;  KoA/ser  v.  Van  Nest,  125 
Minn.  277,  51  L.  R.  A.  (n.  s.)  970,  146  N.  W.  1091;  DaUy  v. 
Maxwell,  152  Mo.  App.  415,  133  S.  W.  351;  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  B.  761 ;  Stou}e  v.  Morris,  147  Ky.  386,  39 
L.  R.  A.  (n.  s.)  224,  144  S.  W.  52;  Ploetz  v.  Holt,  124  Minn. 
169,  144  N.  W.  745;  Hays  v.  Hogan,  180  Mo.  App.  237,  16^ 
S.  W.  1125;  Geiss  v.  Twin  City  Taxicab  Co.,  120  Minn.  368, 
45  L.  R.  A.  (n.  s.)  382,  139  N.  W.  611.) 

Defendant  cited  many  cases  to  support  his  contention  that  no 
responsibility  exists.  These  cases  are,  for  the  most  part, 
against  him;  for  they  proceed  upon  the  theory,  more  or  less 
justified,  that  the  evidence  showed  no  service  or  agency,  and 
they  either  tacitly  or  expressly  admit  the  principle  that,  had 
agency  or  service  been  shown,  liability  would  attach.  The  lead- 
ing case  in  point  against  the  conclusion  here  reached  is  Doran 
V.  Thomsen,  76  N.  J.  Law,  754, 131  Am.  St.  Rep.  677,  19  L.  R.  A. 
(n.  s.)  335,  71  Atl.  296.    The  criticism  of  this  decision  by  the 
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supreme  court  of  Washington  is,  to  our  mind,  so  apt  and  so 
dearly  expresses  the  fundamental  considerations  involved  that 
we  subjoin  it  as  part  of  our  declaration  of  the  law  in  this  state 
upon  the  subject:  "The  New  Jersey  case,  Doran  v.  Thomsen 
(supra),  is  not  distinguishable  on  the  facts  from  the  case  before 
us.  The  father  owned  the  automobile,  kept  it  on  his  premises, 
and  the  daughter  used  it  with  his  knowledge  and  consent  at  her 
pleasure.  While  heartily  subscribing  to  the  view  there  ex- 
pressed 'that  the  mere  fact  of  the  relationship  of  parent  and 
child  would  not  make  the  child  the  servant  of  the  defendant,' 
we  think  the  opinion  unsound  in  that  it  ignores  the  agency  in- 
duced by  the  fact,  independent  of  that  relationship,  that  the 
daughter  was  using  the  machine  for  the  very  purpose  for  which 
the  father  owned  it,  kept  it,  and  intended  that  it  should  be 
used.  It  was  being  used  in  furtherance  of  the  very  purpose  of 
his  ownership  and  by  one  of  the  persons  by  whom  he  intended 
that  purpose  should  be  carried  out.  It  was  in  every  just  sense 
being  used  in  his  business  by  his  agent.  There  is  no  possible 
distinction,  either  in  sound  reason,  sound  morals,  or  sound  law, 
between  her  legal  relation  to  the  parent  and  that  of  a  chauffeur 
employed  by  him  for  the  same  purpose.  The  fact  that  the 
agency  was  not  a  business  agency  nor  the  service  a  remunerative 
service  has  no  bearing  upon  the  question  of  liability.  •  •  • 
In  running  his  vehicle  she  was  carrying  out  the  general  purpose 
for  which  he  owned  it  and  kept  it.  No  other  element  is  essen- 
tial to  invoke  the  rule  respondeat  superior.  We  think  that  the 
instruction  which  is  criticised  in  the  Doran  Case  is  in  itself  a 
complete  answer  to  the  opinion.  It  declared  the  use  of  the 
machine  for  the  purpose  for  which  it  was  owned,  by  the  person 
authorized  by  the  owner  to  so  use  it,  a  use  in  the  owner's  busi- 
ness. It  seems  too  plain  for  cavil  that  a  father  who  furnishes 
a  vehicle  for  the  customary  conveyance  of  the  members  of  his 
family  makes  their  conveyance  by  that  vehicle  his  affair,  that  is, 
his  business,  and  any  one  driving  the  vehicle  for  that  purpose 
with  his  consent,  express  or  implied,  whether  a  member  of  his 
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famfly  or  another,   ia  hia  agent"     (Birch  v.  Abercrambie, 
supra.) 

3.  Additional  rulings  of  a  procedural  character  other  than 
aa  involved  in  the  qnestions  above  discnased  are  assigned  as 
error,  some  of  which  require  notice. 

Technically  it  was  error,  though  not  very  substantial,  to  per- 
[6]  mit  Mrs.  Barron  to  testify  to  the  usual  charge  by  Chris- 
tian Science  practitioners,  in  the  absence  of  a  showing  that  Mrs. 
Lewis  was  accustomed  to  make  such  charges. 

Nor  should  the  court  have  stricken  Chester  Steele's  answer 
[7]  to  the  effect  that  the  appearance  of  Mrs.  Lewis  was  so 
sudden  the  machine  could  not  have  been  stopped  in  time  to 
avoid  striking  her  even  if  its  speed  had  not  exceeded  four  miles 
an  hour;  he  was  sufficiently  qualified  to  speak,  and  the  answer 
tended  to  show  that  the  accident  was  not  due  to  excessive  speed, 
assuming  that  speed  to  have  been  eight  or  ten  miles  an  hour, 
as  claimed  by  the  defendant. 

We  also  think  it  was  proper  for  the  defendant  to  show,  as  he 
[8]  attempted  to  do  by  Kiser,  that,  when  first  descried  by  the 
occupants  of  the  automobile,  Mrs.  Lewis'  actions  were  such 
as  to  create  the  impression  that  she  was  waiting  for  the  west- 
bound car,  and  would  therefore  have  no  occasion  to  cross  the 
intersection  of  Park  and  Columbia  Streets. 

To  avoid  the  prejudice  which  might  arise  from  the  imputation 
[9]  of  heartlessness  or  undue  haste  occasioned  by  the  fact  that' 
the  machine  proceeded  to  the  Columbia  Gardens,  and  that  Ralph 
Steele  there  danced  once  or  twice,  the  defendant  sought  to  show 
that  inquiry  had  been  made  by  Chester  Steele  at  the  house  of 
Mrs.  Lewis  and  was  informed  that  her  injuries  were  not  serious. 
This,  under  the  circumstances,  should'  have  been  permitted,  in 
our  opinion.  What  Ralph  did  at  the  Gardens  was  wholly  im- 
material, but,  having  been  shown,  the  defendant  was  entitled 
to  offset  its  effect.  The  jury  should  have  been  directed,  as 
requested  by  offered  instruction  No.  30a,  to  ignore  it  altogether. 

As  the  record  is  presented,  we  find  no  merit  in  the  other 
assignments.    Many  of  them  relate  to  evidence  or  instructions 
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toucliing  contributory  negligence,  which,  as  a  defense,  was  not 
in  the  case,  and  these  doubtless  will  not  recur. 

The  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Beversed  and  remanded. 

Mb.  CHoar  Jubtiox  Bbantly  and  Mb.  Justiob  Hollowat 
concur. 
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CO.  ST  AL.,  Appellants. 

(No.  3,642.) 
(6al>mitted  March  27,  1916.    Decided  April  28,  1916.) 

[157  Pac.  639.] 

Telegraphs — Frai^ulent  Delay  in  Tran^smdssion — Liability — 
Tort  of  Agent — Liability  of  Company — Punitive  Damages — 
Statutes — Action  on  Contract  or  in  Tort — Waiver — Stipular 
tions  on  Telegraph  Blank — Applicability. 

Telegraphs — ^Negligence  in  Transmission — Action  on  Contract  or  hi  Tort. 

1.  One  sustaining  damage  through  the  negligence  of  a  telegraph 
company  in  transmitting  or  delivering  a  message  may  sue  upon  thb 
contract  if  one  exists  between  him  and  it,  or  waive  the  contract  and 
sue  in  tort. 

[As  to  recovery  for  failure  of  telegraph  company  to  send  or  deliver 
message,  see  note  in  10  Am.  St.  Bep.  778.] 

Same — Tort  of  Agent — ^Punitive  Damages — ^Liability  of  Company. 

2.  A  telegraph  company  may  be  made  to  respond  to  punitive  damages 
for  its  agent's  misconduct,  even  though  the  wrongful  act  was  unauthor- 
ized and  not  ratified  by  it. 

Same — Fraudulent  Delay — Punitive  Damages — Statutes. 

3.  Where  the  element  of  fraud  entered  into  the  wrongdoing  of  a 
telegraph  operator  in  withholding  messages  to  and  from  a  customer 
of  his  company,  thus  enabling  him  to  profit  by  it,  the  provisions  of 
section  6047,  Bevised  Codes,  awarding  tne  right  to  punitive  damages, 
governed,  and  section  5363,  which  allows  the  injured  person  $50  in 
addition  to  his  actual  damages,  did  not. 

Same — ^Bepeating  Messages — Applicability  of  Stipulation. 

4.  The  provision  on  a  telegraph  blank  for  repeating  messages  to 
avoid  mistake  has  no  application  to  a  case  in  which  damages  are 
sought  for  fraudulent  delay  in  transmission. 
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Same — ^Claimf  for  Damaget — ^PresentatioiL  of — Applieabilitj  of  Siipnla- 
tion. 

5.  The  stipulation  on  a  telegraph  blank  that  the  company  will  not 
be  liable  for  damages  or  statntorj  penalties  where  claim  is  not  pre- 
sented within  sixty  days  after  filing  the  message  for  transmiFsion, 
applies  only  to  claims  arising  from  negligence,  and  not  to  one  of 
the  character  mentioned  above. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

AcnOK  by  Shadan  Lahood  against  the  Continental  Telegraph 
Company  and  another.  Judgment  for  plaintiff  and  defendants 
appeal  from  it  and  from  an  order  denying  them  a  new  trial. 
Affirmed. 

Messrs.  Shelton  dt  Furman  and  Mr.  A.  J.  VerJieyen,  for  Ap- 
pellantSy  submitted  a  brief;  Mr.  Fred  J.  Furman  argued  the 
cause  orally. 

In  the  case  at  bar,  the  jury's  verdict  was  general,  and  it  is 
impossible  to  determine  from  the  verdict  whether  the  entire 
amount  was  intended  to  be  compensation  for  damage  actually 
suffered  or  whether  some  portion  of  the  verdict  was  intended 
to  be  punitive  damages.  That  being  the  case,  the  situation  is 
exactly  that  of  Lake  Shore  &  M.  S,  R.  Co.  v.  Ppentice,  147 
U.  S.  101,  37  L.  Ed.  97,  13  Sup.  Ct.  Rep.  261,  which  holds 
that  a  corporation  is  not  liable  to  exemplary  or  punitive  dam- 
ages for  acts  which  it  did  not  authorize  and  has  not  ratified. 
(See,  also,  Mendelsohn  v.  Anaheim  Lighter  Co.,  40  Cal.  657; 
Turner  v.  North  Beach  &  M.  R.  Co.,  34  Cal.  594;  Rou^e  v. 
Metropolitan  St.  Ry.  Co.,  41  Mo.  App.  298.) 

The  statute  fixes  the  measure  of  damages  and  provides  the 
penalty  in  cases  of  this  kind.  (Bev.  Codes,  sees.  5363,  6048; 
Turner  v.  North  Beach  &  M.  R.  Co.,  34  Cal.  594.) 

The  evidence  does  not  justify  the  verdict.  With  respect  to  this 
contention,  appellants  respectfully  urge:  The  provisions  con- 
tained in  the  stipulations  on  the  telegraph  blanks  on  which  these 
messages  were  written  out  respecting  the  measure  of  damages 
which  could  be  claimed,  and  the  time  (sixty  days)  within  which 
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claims  mnst  be  made,  are  reasonable.  {Wheelock  v.  Postal  Tele- 
graph^Cable  Co.,  197  Mass.  119,  14  Ann.  Cas.  188,  83  N.  E.  313; 
Forney  v.  Postal  Telegraph^Cable  Co,,  152  N.  C.  494,  67  S.  B. 
1011 ;  Barnes  v.  Postal  Telegraph-Cable  Co.,  156  N.  C.  150,  72 
S.  E.  78 ;  Western  Union  Tel.  Co.  v.  Hollis,  28  Okl.  613,  115  Pac. 
774 ;  Stone  &  Co.  v.  Postal  Telegraph  Co.,  31 R.  1. 174,  29  L.  R.  A. 
(n.  8.)  795,  76  Atl.  762;  Toale  v.  Western  Union  Tel  Co.,  83 
S.  C.  41,  64  S.  E.  963 ;  Sykes  v.  Western  Union  Tel.  Co.,  150  N.  C. 
431,  64  S.  E.  177.)  A  stipulation  on  a  message  blank  which  pro- 
vides that  every  claim  must  be  presented  within  thirty  days  has 
been  held  valid.  (Orant  v.  Western  Union  Tel.  Co.,  154  Mo. 
App.  279,  133  S.  W.  673.)  Unless  there  is  a  statutory  provision 
invalidating,  by  its  very  terms,  stipulations  of  this  kind,  there 
is  no  doubt  but  that  the  foregoing  cases  recite  the  law  respecting 
these  stipulations. 

On  the  question  of  the  amount  of  damages  recoverable,  the 
case  of  Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S.  1,  38 
L.  Ed.  883,  14  Sup.  Ct.  Rep.  1098,  is  directly  in  point.  The 
court  there  reaches  the  conclusion  that  a  stipulation  providing 
that  unless  the  sender  orders  the  telegram  repeated  back  to  the 
original  station  for  comparison  and  pays  half  that  sum  in  addi- 
tion, the  liability  attaching  to  the  telegraph  company  will 
be  no  more  than  the  amount  paid  for  the  transmission  of  the 
telegram,  is  a  reasonable  and  valid  stipulation  and  provision 
as  between  the  parties.  (2  Thompson  on  Negligence,  sees.  2411, 
2429,  2431,  2438;  Western  Union  Tel.  Co.  v.  Dougherty,  54 
Ark.  221,  26  Am.  St.  Rep.  33,  11  L.  R.  A.  102,  15  S.  W.  468.) 
There  is  no  contention  made  on  the  part  of  the  plaintiff  that 
he  did  not  know  of  and  consent  to  the  stipulation,  the  only 
contention  in  that  respect  being  that  the  stipulations  are  unrea- 
sonable, no  claim  being  made  that  he  did  not  fully  know  all 
about  the  stipulations.  The  case  of  Stone  <&  Co.  v,  Postal-Tele- 
graph  Co.,  31  R.  I.  174,  29  L.  R.  A.  (n.  s.)  795,  76  Atl.  762, 
holds  that  a  stipulation  that  notice  of  a  claim  for  damages  for 
delay  in  transmission  and  delivery  must  be  given  within  sixty 
days  from  the  date  of  the  message  is  reasonable  and  binding. 
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(See,  also,  Barnes  v.  Postal  Telegraph^Cable  Co.,  156  N.  C.  150, 
72  S.  E.  78.) 

Messrs.  Lew.  L.  and  E.  J.  Callaway  and  Mr.  E.  B.  Howell, 
for  Respondent,  submitted  a  brief ;  Mr.  Lew.  L.  Callaway  argued 
the  cause  orally. 

'^It  has  been  held  by  some  courts  that,  when  a  contract  was 
made  with  one  of  these  companies  to  send  a  message  and  it 
negligently  transmitted  or  delayed  in  delivering  the  mes^sage, 
the  company  was  guilty  of  a  breach  of  contract  and  the  sender's 
action  should  be  in  contract.  But  the  weight  of  authority  is 
that  the  sender  may  maintain  an  action  for  the  breach  of  the 
contract,  or  he  may  proceed  against  the  company  for  the  breach 
of  its  public  duty  or  sue  in  tort.  We  are  inclined  to  think  that 
the  latter  view  is  the  correct  one."  (Jones  on  Telegraph  & 
Telephone  Cos.,  sec.  468 ;  Shingleur  v.  Western  Union  Tel.  Co., 
72  Miss.  1030,  48  Am.  St.  Rep.  604,  30  L.  R.  A.  444,  18  South. 
425 ;  Francis  v.  Western  Union  Tel.  Co.,  58  Minn.  252,  49  Am. 
St.  Rep.  507,  25  L.  R.  A.  406,  59  N.  W.  1078 ;  McPeek  v.  Western 
Union  Tel.  Co.,  107  Iowa,  356,  70  Am.  St.  Rep.  205,  43  L.  R.  A. 
214,  78  N.  W.  63 ;  Brown  v.  Chicago  etc.  Ry.  Co.,  54  Wis.  342, 
Am.  Rep.  41,  11  N.  W.  356,  911.) 

The  telegraph  company  is  a  primary  tort-feasor,  and  ex- 
emplary damages  are  recoverable  against  it.  The  old  doctrine 
that  the  company  would  not  be  liable  in  a  case  of  this  kind 
unless  it  ratified  the  act  of  its  agent  has  long  since  been  ex- 
ploded. In  Richberger  v.  American  Express  Co.,  73  Miss.  161, 
55  Am.  St.  Rep.  522,  31  L.  R.  A.  390,  18  South.  922,  the  supreme 
court  of  Mississippi  held  that  the  old  doctrine  of  McManus  v. 
Crickett,  1  East,  106,  102  Eng.  Reprint,  43,  in  which  it  was 
held  that  the  master  is  never  liable  for  the  willful  or  malicious 
act  of  his  servant,  has  long  since  been  repudiated,  and  ex- 
pressly overruled  the  case  of  McCoy  v.  McKowen,  26  Miss. 
487,  59  Am.  Dec.  264,  and  New  Orleans,  J.  &  O.  N.  Rue  Co.  v. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356.  (See,  also,  Butler 
V.  Western  Union  Tel.  Co.,  65  S.  C.  510,  44  S.  E.  91 ;  Hellams 
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V.  Western  Union  Td.  Co.,  70  S.  C.  83,  49  S.  E.  12.)  Two  cases 
especially  applicable  to  the  one  at  bar  are  McCord  v.  Western 
Union  Td.  Co.,  39  Minn.  181,  12  Am.  St.  Eep.  636,  1  L.  R.  A. 
143,  144,  39  N.-  W.  315,  and  Pacific  Postal  Tel,-Cable  Co.  v. 
Bank  of  Palo  Alto,  109  Fed.  369,  54  L.  R.  A.  711,  48  C.  C.  A.  413. 
In  the  last  case  cited  the  opinion  is  by  Judge  Hawley  and  there 
is  an  exhaustive  citation  of  authorities.  The  facts  show  fraud 
on  the  part  of  the  appellants,  and  under  subdivision  4  of  sec- 
tion 6449,  Revised  Codes,  the  cause  of  action  therefor  is  not 
deemed  to  have  accrued  untH  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud.  (Jones  on  Telegraph 
and  Telephone  Cos.,  sec.  392 ;  Western  Union  Tel.  Co.  v.  Reynolds, 
77  Va.  173,  46  Am.  Rep.  715.)  The  case  of  Qulf  Coast  &  8.  F. 
Ry.  Co.  V.  Todd  (Tex.  App.),  19  S.  W.  761,  was  very  similar 
to  the  present  one.  The  contents  of  a  telegram  had  been  secretly 
disclosed  by  the  telegraph  agent,  resulting  in  damage  to  the 
sender.  The  latter  did  not  discover  the  wrong  until  the  sixty- 
day  period  had  expired.  But  the  court  held  that  the  sender 
was  not  bound  by  the  stipulation.  (37  Cyc.  1690;  SherrUl  v. 
Western  Union  Td.  Co.,  109  N.  C.  527,  14  S.  E.  94;  Conrad  v. 
Western  Union  Td.  Co.,  162  Pa.  St.  204,  29  Atl.  888;  Sweat- 
land  V.  Illinois  &  M.  Telegraph  Co.,  27  Iowa,  433,  1  Am.  Rep. 
285.) 

But  the  stipulation  as  to  respondent  was  void  anyhow.  In 
Western  Union  Tel.  Co.  v.  LongwiU,  5  N.  M.  308,  21  Pac.  339, 
the  court  laid  down  the  rule  that  a  telegraph  company  cannot 
stipulate  that  it  will  not  be  liable  for  damages  on  account  of 
negligence  in  the  delivery  of  a  message  unless  a  claim  therefor 
in  writing  is  presented  within  sixty  days  from  the  date  of  the 
receipt  of  the  message.  (3  Sutherland  on  Damages,  296; 
Western  Union  Td.  Co.  v.  Carew,  15  Mich.  525;  United  States 
Td.  Co.  V.  OUdersleve,  29  Md.  232,  248,  96  Am.  Dec.  519; 
Western  Union  Tel.  Co.  v.  Oraham,  1  Colo.  230,  9  Am.  Rep. 
136 ;  Western  Union  Tel.  Co.  v.  Fontaine,  58  Qa.  433 ;  True  v. 
International  Td.  Co.,  60  Me.  9,  11  Am.  Rep.  156;  Western 
Union  TeU  Co.  v.  Fenton,  52  Ind.  1,  Candee  v.  Western  Union 
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Tel,  Co.,  34  Wis.  471,  17  Am.  Rep.  452;  Breese  v.  United  States 
Tel.  Co.,  48  N.  T.  132,  8  Am.  Rep,  526;  OrinneU  v.  Western 
Union  Tel.  Co.,  113  Mass.  299,  18  Am.  Rep.  485;  Passmore  v. 
Western  Union  Tel.  Co.,  78  Pa.  St.  238.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  April,  1912,  P.  H.  Tyro  was  the  agent  for  the  Continental 
Telegraph  Company  at  Jefferson  Island  station,  and  Shadan 
Lahood  was  engaged  in  the  mercantile  business  at  the  same  place. 
On  April  8  Lahood  had  an  inquiry  from  the  Gamble-Robinson 
Fruit  Company  for  three  carloads  of  potatoes,  and  in  reply 
thereto  telegraphed  quoting  prices.  About  noon  of  the  same 
day  he  received  a  telegram  from  the  fruit  company  to  send  three 
carloads  at  once  and  wire  just  what  he  could  do.  At  1:55 
P.  M.,  Lahood  wired  that  one  carload  had  been  sold  to  another 
concern  before  the  fruit  company's  telegram  arrived,  and  in- 
quired what  top  price  the  company  would  pay.  As  agent  for 
the  telegraph  company  in  charge  of  their  office.  Tyro  had  sent 
and  received  these  messages  and  knew  their  contents.  At  the 
time  he  sent  Lahood 's  message  at  1:55  P.  M.  on  April  8  he  also 
sent  one  on  his  own  account  as  follows: 

"To  Gamble-Robinson  Fruit  Co.,  Miles  City,  Mont.: 

*'What  will  you  give  me  commission  if  I  get  you  a  car  No.  1 
white  stock  f.  o.  b.  Jefferson  Island  at  one  ninety-five.  Deal 
confidential.    None  of  Lahood 's  prospects.    Ship  at  once. 

"F.  H.  Tyro." 

About  4 :35  of  the  same  day  the  Gamble-Robinson  Fruit  Com- 
pany telegraphed  to  Lahood  that  it  would  pay  $2.10  per  hun- 
dred-weight, and  added:  *'Let  me  know  at  once  as  have  another 
deal  on  in  the  Bitter-root."  At  the  same  time  it  wired  Tyro: 
"Offer  you  two-ten.  Wire  quick  if  that  is  all  right."  Instead 
of  delivering  Lahood 's  message  at  once,  Tyro  retained  it  in  his 
possession,  arranged  for  a  car  of  potatoes  on  his  own  account, 
and  at  5:45  P.  M.  wired  the  fruit  company  that  he  accepted 
its  offer  and  would  ship  on  the  second  or  third  day  following. 
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Then  at  about  8  P.  M.  he  delivered  Lahood 's  message,  and  La- 
hood,  in  ignorance  of  Tyro's  double-dealings,  immediately  pur- 
chased two  carloads  of  potatoes,  and  the  same  evening  delivered 
to  Tyro  for  transmission  to  the  fruit  company  this  message: 
"Load  two  cars  Monday  at  price  named."  This  telegram  Tyro 
held  up,  and  on  the  morning  of  the  ninth  wired  the  fruit  com- 
pany as  follows: 

Gamble-Rob.  Fruit  Company,  Miles  City,  Mont: 
Can  you  handle  another  car  of  spuds  at  two  tent    Load 
first  car  to-morrow.    What  are  shipping  instructions  on  this 
car!  F.  H.  Tybo." 

— and  about  noon  received  in  reply  the  following: 

"F.  H.  Tyro,  JeflPerson  Island,  Montana: 

**Wire  received.  Answer  yes.  Ship  both  cars  to  us  Miles 
City.  Gamble-Robinson  Fruit  Company.'' 

Some  time  in  the  evening  of  the  9th,  Tyro  sent  the  message 
which  Lahood  had  delivered  to  him  the  day  before,  and  on  the 
10th  the  fruit  company  wrote  Lahood  that  it  had  purchased 
elsewhere  and  could  not  use  his  potatoes.  Tyro  shipped  the  two 
carloads  on  his  own  account  and  made  a  net  profit  of  about 
$100.  Lahood  after  great  effort  and  at  great  loss  disposed  of 
most  of  his  potatoes,  and  brought  this  action  to  recover  dam- 
ages, and  prevailed  in  the  lower  court.  From  the  adverse  judg- 
ment and  from  an  order  denying  a  new  trial,  the  defendants 
appealed. 

The  information  which  Tyro  received  concerning  the  business 
requirements  of  the  Gamble-Robinson  Fruit  Company,  and 
which  prompted  his  duplicity  to  his  own  profit  and  Lahood 's 
loss,  belonged  to  Lahood,  who  had  paid  for  it.  It  was  con- 
fidential in  the  strictest  sense  of  the  term,  and  could  not  be 
used  or  disclosed  by  the  telegraph  company  or  its  agent.  In 
using  it  to  undermine  his  company's  customer  and  to  secure 
the  profit  from  the  transaction  for  himself  Tyro  was  not  merely 
guilty  of  perpetrating  a  gross  fraud  upon  Lahood,  but,  accord- 
ing to  his  own  account,  he  was  guilty  of  a  crime  for  which  he 
should  have  suffered  severe  punishment.    Section  8824,  Revised 
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CodeB,  provides:  ''Every  agent,  operator,  or  employee  of  any 
telegraph  office,  who  in  any  way  uses  or  appropriates  any  in- 
formation derived  by  him  from  any  private  message  passing 
through  his  hands,  and  addressed  to  another  person,  or  in  any 
other  manner  acquired  by  him  by  reason  of  his  trust  as  such 
agent,  operator,  or  employee,  or  trades  or  speculates  upon  any 
such  information  so  obtained,  or  in  any  manner  turns,  or  at- 
tempts to  turn,  the  same  to  his  own  account,  profit,  or  advantage, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  both  fine  and  imprisonment." 

That  Tyro  is  liable  to  Lahood  for  exemplary  damages  as  wdl 
as  for  damages  by  way  of  compensation  is  settled  by  our  Codes. 
Section  6047  provides:  "In  any  action  for  a  breach  of  an 
obligation  not  arising  from  contract,  where  the  defendant  has 
been  guilty  of  oppression,  fraud,  or  malice,  actual  or  presumed, 
the  jury,  in  addition  to  the  actual  damages,  may  give  damages 
for  the  sake  of  example,  and  by  way  of  punishing  the  de- 
fendant." 

So  likewise  is  Tyro's  principal,  the  telegraph  company,  liable 
for  compensatory  damages;  but  it  is  insisted  that  the  trial 
court  erred:  (1)  In  holding  the  telegraph  company  liable  in 
punitive  damages;  and  (2)  in  fixing  the  measure  of  recovery. 

1.  It  is  urged  that  the  telegraph  company  is  not  liable  for 
[1]  punitive  damages  in  this  instance:  (a)  Because  this  is  an 
action  for  the  breach  of  a  contract  to  transmit  and  deliver  the 
messages  referred  to,  and  section  6047  is  not  applicable;  (b) 
because  the  telegraph  company  is  not  charged  as  a  primary 
tort-feasor,  and  never  authorized  Tyro's  wrongful  acts  in  the 
first  instance,  nor  ratified  them  thereafter. 

(a)  At  the  time  these  messages  were  sent  and  received  the 
defendant  telegraph  company  was  a  carrier  of  messages  for 
hire,  holding  itself  out  as  such  and  soliciting  the  business  of 
the  public  generally.  While  the  application  of  the  science  of 
electricity  to  the  transmission  of  intelligence  is  of  comparatively 
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recent  date,  the  importance  of  the  function  which  the  ma^etic 
telegraph  has  performed  in  the  commercial  and  social  life  durini^ 
the  last  half  century  particularly  has  received  recognition  in 
rules  and  regulations  adopted  to  define  the  rights  and  liabilities 
of  the  telegraph  company,  and  which  collectively  may  justly  be 
termed  the  common  law  upon  the  subject.  It  is  too  well  settled 
to  admit  of  further  debate  that  a  telegraph  company  is  not  a 
common  carrier  unless  made  such  by  express  statute.  Our 
own  Codes  define  ** common  carrier"  (section  5332,  Rev. 
Codes),  and  distinguish  between  a  common  carrier  of  messages 
and  a  carrier  of  messages  by  telegraph  or  telephone.  While 
the  telegraph  company  is  not  an  insurer  of  the  speedy  and  ac- 
curate transmission  of  a  paid  message,  it  is  engaged  in  the 
performance  of  a  public  service,  owes  to  the  general  public  a 
well-defined  duty,  and  in  return  enjoys  the  privilege  of  ex- 
ercising the  power  of  eminent  domain.  It  is  held  to  the  ex- 
ercise of  ordinary  care  and  diligence,  and  for  its  negligence 
may  be  compelled  to  respond  in  damages.  Though  its  engage- 
ments with  its  customers  may  be,  and  generally  are,  evidenced 
by  contract,  its  duty  arises  from  the  public  character  of  its 
business,  and  its  responsibility  is  not  dependent  upon  the  ex- 
istence of  an  agreement.  The  customer  injured  through  the 
negligence  of  the  telegraph  company  in  transmitting  or  deliver- 
ing his  message  may  sue  upon  the  contract,  if  one  exists,  but 
he  is  not  limited  to  that  remedy.  He  may  sue  in  tort.  This 
is  the  modem  rule,  now  recognized  generally.  (Jones  on  Tele- 
graph and  Telephone  Cos.,  sec.  468.)  It  is  analogous  to  the 
principle  applied  to  common  carriers.  {Wall  v.  Northern  Pac, 
Ry.  Co,,  50  Mont.  122,  145  Pac.  291 ;  Nelson  v.  Great  Northern 
By.  Co,,  28  Mont.  297,  72  Pac.  642.) 

(b)  Appellants'  contention  that  the  telegraph  company  can- 
[2]  not  be  made  to  respond  in  punitive  damages  for  its  agent's 
misconduct  in  the  absence  of  proof  that  the  wrongful  acts  were 
authorized  or  ratified,  finds  some  support  in  authorities  from 
other  jurisdictions;  but  the  contrary  doctrine  is  now  settled 
as  the  rule  of  decision  in  this  state.     {Ororud  v.  Lossl,  48  Mont. 
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274,  136  Pac.  1069 ;  Buries  v.  Oregon  8.  L.  By.  Co.,  49  Mont. 
129,  Ann.  Cas.  1916A,  873, 140  Pac.  513.) 

2.  Measure  of  damages  as  affected:  (a)  By  statute;  (b)  hj 
agreement. 

(a)  By  statute.  Section  5361,  Revised  Codes,  prescribes  the 
[3]  duties  of  a  carrier  of  messages  by  telegraph  or  telephone.' 
Section  5362  designates  the  order  in  which  messages  must  be 
transmitted  by  a  common  carrier,  and  section  5363  provides 
that  the  person  whose  message  is  refused  or  postponed  contrary 
to  the  provisions  of  the  chapter  is  entitled  to  recover  from  the 
carrier  his  actual  damages  and  $50  in  addition  thereto.  These 
provisions  do  not  apply  here,  but  merely  fix  the  measure  of 
recovery  in  the  ordinary  negligence  case  where  the  circum- 
stances are  not  aggravated  by  the  presence  of  the  elements  of 
fraud,  malice  or  oppression.  Under  the  allegations  of  this 
complaint  and  the  proof  in  support  of  them,  plaintiff's  right 
to  punitive  damages  is  governed  by  section  6047,  above. 

(b)  By  agreement.  Upon  the  telegraph  blanks  used  by  this 
[4]  plaintiff  for  the  text  of  his  messages  two  provisions  were 
printed  over  the  heading,  ''AH  messages  taken  by  this  company 
are  subject  to  the  following  terms."  The  first  provides  for  re- 
peating the  message  to  avoid  mistake,  but  it  can  have  no  possible 
bearing  in  a  case  of  this  character,  where  the  wrongful  acts 
consist  in  fraudulently  delaying  messages  and  appropriating 
their  contents  to  the  use  of  the  telegraph  company's  agent.  If 
this  action  arose  over  a  mistake  in  transmission,  then  the  effect 
of  that  provision  might  require  consideration.  The  second 
stipulation  indorsed  on  the  telegraph  blank  follows:  ''The  com- 
pany will  not  be  liable  for  damages  or  statutory  penalties  in 
any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with  the  company  for 
transmission."  It  is  conceded  that  plaintiff  did  not  make  any 
demand  upon  or  present  any  claim  to  the  telegraph  company 
[5]  until  approximately  a  year  after  the  transactions  com- 
plained  of;  his  excuse  for  the  delay  being  that  he  did  not  dis- 
cover the  fraud  until  the  last  of  January,  1913.    He  did,  how- 
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ever,  make  demand  within  sixty  days  after  such  discovery.  If 
mere  delay  in  transmission  or  delivery  of  a  message  furnishes 
the  only  ground  of  complaint  in  an  action  for  damages  for 
breach  of  contract,  the  provision  above  might  possibly  be  in- 
voked to  defeat  recovery  when  there  has  been  unreasonable  delay 
in  making  known  the  cause  of  complaint ;  but,  as  we  have  already 
determined,  this  action  does  not  sound  in  contract  in  the  first 
instance,  and  in  the  second  place  a  telegraph  company  cannot 
defend  against  the  fraud  or  crime  of  its  agent  by  a  stipulation 
which  does  not  allow  for  time  for  the  discovery  of  the  wrong- 
ful acts.  In  making  such  a  stipulation  the  company  certainly 
did  not  contemplate  that  its  agent  would  be  guilty  of  gross 
fraud  or  serious  crime.    It  was  merely  undertaking  to  guard 

m 

against  stale  demands  founded  upon  negligence.  Our  con- 
clusion is  that  the  stipulation  refers  only  to  claims  arising  from 
negligence,  and  therefore  is  not  applicable  here.  If  it  was 
ever  intended  as  a  cloak  for  fraud  or  crime,  we  should  have  no 
hesitation  in  holding  it  void  as  agaimst  public  policy.  (Rev. 
Codes,  sec.  5052.) 

Complaint  is  made  of  instruction  8,  and,  if  it  stood  alone, 
its  inaccuracy  might  lead  to  serious  consequences;  but  its  de- 
fects are  negative  rather  than  affirmative;  it  is  deficient  rather 
than  positively  erroneous;  and,  when  read  in  connection  with 
instruction  10a,  we  think  it  could  not  have  misled  the  jury  to 
defendants'  prejudice. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
Rehearing  denied  May  22,  1916, 
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SMITH,  Appellant,  v.  McCORMICK  r  al.,  Rbesponbknts. 

(No.  3,646.) 
(Sabmitted  Marcli  26,  1916.    Decided  AprU  28,  1916.) 

[157  Pae.  1010.] 

Default  Judgments — Setting  Aside — Insuffideni  Shomng — Ex- 
piration of  Time  Limit — Cities  and  Towns — Fire  Department 
— State  Fire  Marshal — Destruction  of  Private  Property-^ 
Police  Power. 

Default  Judgments — When  Vacation  Error. 

1.  Under  section  6589,  Revised  Codes,  a  default  may  not  be  vacated 
in  any  case,  upon  the  expiration  of  six  months  after  its  entry. 

Same— Insufficient  Showing. 

2.  An  affidavit  in  support  of  a  motion  to  set  aside  a  judgment  en- 
tered for  want  of  appearance,  which  did  not  state  when  defendant 
first  learned  that  judgment  had  been  taken  against  him;  that  it  had 
been  taken  through  his  inadvertence,  mistake  or  excusable  neglect; 
that  it  exceeded  the  fair  value  of  the  property  sued  for;  or  allege  ■ 
facts  constituting  a  defense,  held  insufficient  to  move  the  trial 
court's  discretion  to  vacate  the  judgment. 

[As  to  right  to  have  default  judgment  set  aside  after  satisfaction 
thereof,  see  note  in  Ann.  Caa.  1014D,  233.] 

Cities  and  Towns  —  Police  Power  —  Destruction  of  Private  Property  — 
State  Fire  Marshal. 

3.  To  warrant  a  city  in  destroying,  through  its  chief  of  the  fire 
department,  under  its  police  power,  or  the  state  fire  marshal  in  order- 
ing destroyed,  private  property  for  the  public  welfare,  facts  consti- 
tuting an  emergency  justifying  an  invasion  of  private  rights  must 
appear;  hence  it  was  no  defense  for  a  chief  of  a  city  fire  department, 
in  an  action  to  recover  damages  for  the  destruction  of  a  building, 
to  aver,  without  stating  facts,  that  he  obeyed  the  orders  of  the  state 
fire  marshal  in  acting  as  he  did. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  Pat  P.  Smith  against  John  P.  McCormick  and 
Thomas  Daly.  Prom  an  order  setting  aside  a  default  judg- 
ment on  application  of  defendant  Daly,  plaintiff  appeals. 
Reversed. 

Mr.  Wellington  D.  Rankin,  for  Appellant,  submitted  a  brief 
and  argued  the  cause  orally. 

Mr.  Ed.  Horsky,  for  Respondents,  appearing  as  amicus  curiae, 
submitted  a  brief  and  argued  the  cause  orally. 
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MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  this  action  personal  service  of  summons  was  made  upon 
defendant  Daly  on  August  21,  1913,  and  his  default  entered 
on  September  11,  for  want  of  an  appearance.  Thereafter  proof 
was  submitted  by  the  plaintiff  and  a  verdict  in  his  favor  re- 
turned and  judgment  entered.  On  June  5,  1914,  defendant 
Daly  moved  the  court  to  set  aside  the  default  and  permit  him 
to  answer.    The  motion  was  granted  and  plaintiff  appealed. 

Section  6589,  Revised  Codes,  authorizes  a  court  to  set  aside 
[1]  a  default  entered  through  mistake,  inadvertence,  surprise 
or  excusable  neglect,  provided  application  therefor  be  made 
within  a  reasonable  time,  but  in  no  case  exceeding  six  months 
after  such  default  was  entered.  In  State  ex  rel.  Happel  v.  Dis- 
trict Court,  38  Mont.  166,  129  Am.  St.  Rep.  636,  35  L.  R.  A. 
(n.  s.)  1098,  99  Pac.  291,  we  considered  this  section,  and  con-* 
cerning  its  meaning  and  effect  said:  "Under  the  statute  (Rev. 
Codes,  sec.  6589),  the  motion  in  such  cases  must  be  made  within 
a  reasonable  time  after  the  date  of  the  entry  of  judgment,  but 
in  no  case  exceeding  six  months,  and  the  statute  is  the  limit 
of  the  court's  power  in  such  cases.  After  the  expiration  of  the 
time  fixed  therein,  the  power  of  the  court  over  the  judgment 
absolutely  ceases,  and  it  is  without  jurisdiction  to  vacate  or 
modify  it."  That  construction  was  approved  and  adopted  in 
State  ex  rel,  Smotherman  v.  District  Court,  51  Mont.  495,  153 
Pac.  1019. 

Upon  the  expiration  of  six  months  from  the  entry  of  default, 
the  authority  of  the  court  over  it  ceased  and  the  order  made 
more  than  nine  months  after  September  11,  1914,  is  void  for 
want  of  jurisdiction  in  the  court  to  make  it,  and  for  tEat  reason 
is  reversed. 

Reversed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 
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On  MonoH  fob  BssEAMmQ. 

(Sabmitted  Mmy  22,  1916.    Decided  June  S,  1916.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

Defendant  has  moved  for  a  rehearing,  and,  directing  our  at- 
tention  to  the  fact  that  the  order  from  which  the  appeal  was 
taken  was  dual  in  character  in  that  it  vacated  the  judgment  and 
set  aside  the  default,  insists  that  we  disposed  of  it  only  so  far 
as  it  affected  the  default,  leaving  undetermined  the  question  of 
the  validity  of  the  order  vacating  the  judgment.  In  this  de- 
fendant is  mistaken.  While  the  order  of  the  district  court  had 
a  dual  purpose,  it  was  one  order  only,  and  that  order  we  re- 
versed in  its  entirety. 

.  The  motion  made  in  the  lower  court  had  the  like  dual  char- 
[2]  acter  and  was  supported  by  an  affidavit,  but  without  any 
answer  tendered.  We  confined  our  attention  to  the  order  as 
affecting  the  default  because  the  affidavit  is  confined  exclusively 
to  that  subject — to  an  attempt  to  excuse  appellant's  failure  to 
appear  in  the  action  by  answer  or  other  pleading.  The  order, 
in  so  far  as  it  set  aside  the  judgment,  is  so  palpably  indefensible 
that  we  deemed  it  unnecessary  to  make  special  reference  to  it. 
Assuming  that  the  motion  for  that  purpose  was  in  time,  the 
court  was  without  authority  to  act  except  upon  a  proper  show- 
ing: (1)  That  the  judgment  was  taken  against  appellant  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect;  (2) 
that  the  judgment,  if  permitted  to  stand,  will  affect  him  in- 
juriously; and  (3)  that  he  has  a  defense  upon  the  merits.  The 
facts  constituting  the  defense  may  appear  from  the  affidavit 
or  proposed  answer,  where  one  is  tendered.  These  rules  have 
been  reiterated  so  often  by  this  court  that  a  citation  of  the 
authorities  is  unnecessary. 

The  affidavit  does  not  apprise  the  court  when  defendant  first' 
learned  that  a  judgment  was  about  to  be,  or  had  been,  taken 
against  him.  For  aught  that  appears  from  this  affidavit,  defend- 
ant or  his  counsel  may  have  been  in  court  during  the  time  the 


52  Mont.]  Smith  v.  McCormick  et  al.  327 

trial  was  in  progress.  There  is  not  the  faintest  suggestion  that 
the  judgment  itself  was  taken  through  defendant's  inadvertence, 
mistake  or  excusable  neglect.  Neither  is  there  a  suggestion  in 
the  affidavit  that  the  amount  of  the  judgment  exceeds  the  fair 
value  of  the  property  destroyed.  Finally,  there  are  not  any 
facts  stated  which  constitute  a  defense.  In  his  affidavit  defend- 
ant  does  say  that  in  destroying  plaintiff 's  property  he  acted  in 
his  capacity  as  chief  of  the  Helena  fire  department  and  deputy 
state  fire  marshal,  and  not  otherwise,  and  that  the  state  fire 
marshal  had  condemned  the  buildings  ^^as  being  dangerous  to 
life  and  property  of  the  inhabitants  of  the  city  of  Helena," 
and  these  are  the  only  facts  proffered  as  a  defense. 

There  are  certain  circumstances  under  which  the  city  of 
[3]  Helena,  acting  through  the  chief  of  its  fire  department 
and  within  its  police  power,  may  destroy  private  property  for 
the  public  welfare;  but  the  police  power  acts  only  in  emergencies, 
and  the  facts  constituting  the  emergency  must  be  made  to  ap- 
pear before  the  invasion  of  private  rights  can  be  justified.  The 
chief  of  a  fire  department  merely  by  virtue  of  his  office  has 
no  more  right  to  destroy  private  property  than  has  anyone  else, 
and  to  constitute  a  defense  for  his  act  when  he  does  so,  he  must 
disclose  the  facts  which  constitute  the  emergency  under  which 
the  exercise  of  the  police  power  will  justify  such  extreme  meas- 
ure. It  is  not  any  defense  to  say  that  the  state  fire  marshal 
has  condemned  plaintiff's  buildings;  for  unless  the  facts  sur- 
rounding the  property  were  such  as  to  properly  invoke  the 
police  power,  the  act  of  the  fire  marshal  would  not  protect  him 
or  anyone  acting  upon  his  authority. 

We  have  elaborated  our  views  thus  far  to  demonstrate  that 
the  affidavit  was  altogether  insufficient  to  move  the  trial  court's 
discretion  to  vacate  the  judgment. 

The  motion  for  rehearing  is  denied. 

Mb.  Chief  Justice  Bbantlt  and  Mb.  Jxtsticb  Sankeb  concur. 
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WABD,   Respondent,   v.    STATB   BANE   OF   YATES, 

Appellant. 

(No.  3,657.) 
(Submitted  March  31,   1916.    Decided  April  28,   1916.) 

[157  Pac.  573.] 

Banks  and  Banking — Dishonoring  Checks — Damages  Recover- 
able. 

1.  Substantial  damages,  temperately  measured,  may  be  awarded,  in 
an  action  against  a  bank  for  wrongfully  disbonoring  a  cheek,  even 
though  evidence  of  tangible  loss  was  not  introduced. 

[As  to  bank's  liability  for  failure  to  honor  check,  see  note  in 
80  Am.  St.  Rep.  866.] 

Appeal  from  District  Court,  Dawson  County,  in  the  Seventh 
Judicial  District;  Boy  E.  Ayers,  of  the  Tenth  District,  Judge 
presiding. 

Action  by  C.  E.  Ward  against  the  State  Bank  of  Yates. 
Judgment  for  plaintiff  and  defendant  appeals.     Affirmed. 

Messrs.  Loud,  Collins,  Campbell,  Wood  dk  Leavitt,  for  Ap- 
pellant, submitted  a  brief ;  Mr.  Chas.  H.  Lovd  argued  the  cause 
orally. 

Cajses  such  as  this  are  rare,  and  not  many  decisions  can  be 
cited  as  bearing  directly  upon  this  question.  One  of  the  earliest 
and  best  considered  cases  clearly  holds  that  the  action  is  founded 
on  a  contract,  and  that  in  the  absence  of  proof  of  special  or 
actual  damages,  the  plaintiff  is  only  entitled  to  recover  nominal 
damages.  (Marzetti  v.  Williams,  1  Barn.  &  Ad.  415,  109  Eng. 
Reprint,  842;  Mecham's  Cases  on  Damages,  p.  9.)  The  trial 
court  adopted  and  followed  the  rule  announced  in  the  follow- 
ing cases:  Atlanta  Nat.  Bank  v.  Davis,  96  Ga.  334,  51  Am.  St. 
Rep.  139,  23  S.  E.  190;  Svendsen  v.  State  Bank,  64  Minn.  40, 
58  Am.  St.  Rep.  522,  31  L.  R.  A.  552,  65  N.  W.  1086 ;  Schaffner 
V.  Ehrman,  139  111.  109,  32  Am.  St.  Rep.  192,  15  L.  R.  A.  134, 


As  to  liability  of  bank  for  refusal  to  pay  check  when  having  funds 
therefor,  see  note  in  16  L.  B.  A.  137. 
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28  N.  E.  917.  The  rule  announced  by  these  cases  is  that  the 
refusal  of  the  bank  to  pay  a  check,  when  the  depositor  has 
sufficient  funds  to  meet  it,  amounts  to  a  slander  of  the  merchant 
or  trader  in  his  business,  and  he  is  entitled  to  recover  general 
compensatory  damages.  We  submit  that  a  bank's  refusal  to 
pay  the  check  of  a  merchant,  when  properly  presented,  does 
not  amount  to  a  slander  of  the  merchant,  and  that  an  action 
for  slander  could  not  be  maintained  upon  such  a  state  of  facts. 
The  measure  of  damages  for  a  breach  of  a  contract  is  provided 
by  sections  6048  and  6049  of  the  Revised  Codes.  We  cannot 
understand,  in  the  light  of  these  two  sections,  how  a  man  who 
admits  that  he  has  received  no  damage  should  be  entitled  to 
general  damages  in  a  case  where  the  record  shows  that  all  par- 
ties concerned,  and  particularly  the  parties  who  returned  the 
check  and  notified  him  of  its  dishonor,  were  fully  cognizant  of 
the  real  facts  of  the  case.  A  verdict  for  nominal  damages  is 
the  only  verdict  that  should  have  been  rendered  in  this  case, 
and  the  court  should  have  so  instructed  the  jury. 

Mr,  F,  P.  Leiper,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

While  there  is  some  authority  for  appellant's  position,  the 
greatei:,  weight  of  authority  upholds  the  theory  on  which  the 
case  was  tried.  A  leading  case  in  support  of  respondent's 
position  is  that  of  J.  M,  James  Co.  v.  Continental  Nat,  Bank^ 
105  Tenn.  1,  80  Am.  St.  Rep.  857,  51  L.  R.  A.  255,  58  S.  W.  261. 
In  that  case  the  court  holds  that  an  action  such  as  the  case  at  bar 
is  an  action  in  tort,  and  not  in  contract;  that  the  injury  done 
to  a  depositor  by  the  refusal  of  a  bank  to  pay  his  check,  when 
there  are  funds  to  cover,  is  in  the  nature  of  a  slander  of  the 
depositor's  credit  and  financial  standing,  for  which  he  is  en- 
titled to  substantial  damages.  (See,  also,  Svendsen  v.  State 
Bank,  64  Minn.  40,  58  Am.  St.  Rep.  522,  31  L.  R.  A.  552,  65 
N.  W.  1086 ;  Schaffner  v.  Ehrman,  139  111.  109,  32  Am.  St.  Rep. 
192,  15  L.  R.  A.  134,  28  N.  E.  917 ;  First  Nat.  Bank  v.  Kansas 
Grain  Co.,  60  Kan.  30,  55  Pac.  277  j  Patterson  v.  Marine  Nat. 
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Bank,  130  Pa.  St.  419,  17  Am.  St.  Rep.  779,  18  Atl.  632 ;  5  Am. 
&  Eng.  Ency.,  2d  ed.,  1059;  1  Cooley  on  TortB,  3d  ed.,  296; 
Siminoff  y.  Jos.  H.  Ooodman  Co.  Bank,  18  Cal.  App.  5,  121 
Pac.  939.) 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  conrt. 

On  November  25,  1912,  the  plaintiff,  a  general  merchant  of 
Yates,  Montana,  drew  his  check  for  $25.55  npon  the  defendant, 
a  state  banking  corporation,  payable  to  Kelly-How-Thompson 
[1]  Company,  of  Duluth,  Minneapolis.  The  check  was  sent  to 
the  payee,  and  thereafter,  through  the  Clearing-house  Associa- 
tion of  Helena  and  the  Northern  Express  Company  presented 
for  payment  on  or  about  December  4,  1912.  Payment  was  re- 
fused, although  the  plaintiff  had,  at  the  time  it  was  drawn 
and  at  the  time  it  was  presented  for  payment,  ample  funds  in 
the  defendant  bank  to  pay  the  same.  This  action  was  brought 
for  damages  on  account  of  such  refusal.  Issues  were  joined, 
and  the  cause  was  tried  to  a  jury,  who  found  for  the  plaintiff. 
Judgment  was  entered  on  the  verdict,  and,  defendant's  motion 
for  new  trial  being  denied,  these  appeals  are  the  result. 

The  principal  contention  is  that  prejudicial  error  occurred 
in  certain  rulings  touching  the  measure  of  plaintiff's  recovery, 
the  case  being  tried  and  submitted  on  the  theory  that  sub- 
stantial damages,  temperately  measured,  might  be  awarded  not- 
withstanding plaintiff's  failure  to  submit  any  evidence  of 
tangible  loss.  There  was  no  error  in  this.  (Crites  v.  Security 
State  Bank,  ante,  p.  121,  155  Pac.  970.) 

The  other  assignments  present  no  ground  for  reversal.  The 
judgment  and  order  appealed  from  are  therefore  affirmed. 

Affirmed. 

Mb.  Cheep  Justice  Bbantly  and  Mb.  Justicb  Hollowat 
concur. 
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STATE,  Respondent,  v.  TURNIVIIEE,  Apteulant. 

(No.  8,777.) 
(Submitted  March  31,  1916.    Decided  April  29,  1916.) 

[157  Pac.  579.] 

Licenses — Itinerant  Venders — Complaint — Sufficiency. 

1.  Complaint  in  an  action  to  recover  a  license  fee  under  Chapter 
110,  Laws  1911,  the  manifest  import  of  which  was  that  defendant, 
without  first  procuring  a  license,  engaeed  in  the  business  of  itiner- 
ant vender,  and  in  the  business  of  soliciting  orders,  Jield  sufficient 
to  charge  liafiilitj  for  the  license  as  itinerant  vender  at  least,  and 
that  therefore  a  demurrer  to  the  pleading  was  properly  overniled. 

[As  to  statutory  regulation  of  itinerant  physicians  and  venders  of 
drugs,  see  note  in  Ann.  Oas.  1913D,  1242.] 

Appeal  from  District  Court,  Ravalli  County;  B,  Lee  McCul- 
loch,  Judge. 

Action  by  the  State  against  E.  E.  Turnmire.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Judgment  afSrmed. 

Cause  submitted  on  briefs  of  CounseL 

Mr,  J.  D.  Taylor,  for  Appellant 

Mr.  J.  B.  Poindexter,  Attorney  Qeneral,  and  Mr.  J.  H.  Alvord, 
Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  SANNER  delivered  tbe  opinion  of  the  court 

Action  by  the  state  to  recover  of  E.  E.  Turnmire  $300  un- 
paid license,  $15  damages  and  costs  based  upon  the  following 
[1]  allegations:  ''That  from  and  since  the  1st  day  of  January, 
1915,  to  and  including  August  20,  1915,  in  the  county  of  Ravalli^ 
state  of  Montana,  the  above-named  defendant  did  conduct,  carry 
on  and  engage  in  the  business  of  an  itinerant  vender.  That 
during  all  of  said  time  he  was  engaged  in  traveling  about  from 
place  to  place  in  said  county  of  Ravalli,  state  of  Montana,  by 
means  of  a  team  of  horses  and  vehicle,  and  did  during  all  of 
said  time  transport,  exhibit  and  offer  for  sale,  and  sell  and  de- 
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liver,  as  an  itinerant  vender,  to  variona  perBons  and  at 
times,  goods,  wares  and  merehandise,  to-wit»  patent  medicines, 
toilet  articles,  soaps,  flavoring  extracts  and  spices,  and  said  de- 
fendant did,  daring  all  of  the  time  and  at  tbe  county  and  state 
aforesaid,  solicit  orders  from  various  persons  and  at  divers  times 
during  said  period  aforesaid,  for  the  future  delivery  of  goods, 
wares  and  merchandise,  both  with  and  without  sample,  with- 
out first  having  obtained  a  license  so  to  do,  from  the  county 
treasurer  of  Ravalli  county,  state  of  Montana."  The  defendant 
demurred  to  the  complaint  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  having  been  over- 
ruled, he  refused  to  further  plead  and  su£Fered  judgment  to 
be  entered  according  to  the  plaintiff's  prayer. 

This  appeal  is  from  that  judgment,  and  the  contention  is  that 
the  demurrer  should  have  been  sustained  for  these  reasons:  That 
the  defendant  is  sought  to  be  charged  with  liability  under  Chap- 
ter 110,  Laws  of  1911,  in  two  particulars,  viz.:  Soliciting  orders 
and  pursuing  the  business  of  itinerant  vender.  That  the  charge 
of  soliciting  orders  is  complete  since  the  allegation  is  that  this 
was  done  without  a  license,  but  is  ineffectual  because  the  statute, 
in  so  far  as  it  assumes  to  license  or  prohibit  the  soliciting  of 
orders,  is  unconstitutional.  That  the  charge  of  itinerant  vend- 
ing is  incomplete,  since  it  is  not  alleged  that  this  was  done  with- 
out a  license. 

The  ruling  assailed  was  correct.  The  complaint  is  not  a 
model,  but  its  manifest  import  is  that  the  defendant,  without 
first  procuring  a  license,  engaged  in  the  business  of  itinerant 
vender  and  in  the  business  of  soliciting  orders.  Therefore, 
whatever  may  be  said  of  the  provisions  of  the  statute  relating 
to  soliciting  orders,  the  complaint  is  sufficient  to  charge  liability 
for  the  license  as  an  itinerant  vender. 

The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Braktlt  and  Mr.  Justicb  Hollowat 

concur. 
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DE  SANDEO,  Respondent,  v.  MISSOULA  LIGHT  &  WATEE 

CO.,  Appellant. 

(No.  3,«48.) 
(Submittea  March  29,  1916.    Decided  May  8,  1916.) 

[157  Pac.  641.] 

Personal  Injuries  —  Master  and  Servant  —  Expert  Witnesses  — 
Hypothetical  Questions — Removal  of  Causes — BiU  of  Excep- 
tions— Record  on  Appeal. 

Appeal  and  Error — Removal  of  Causes — ^Bill  of  Exceptions — Becord  on 
Appeal. 

1.  An  order  denying  a  petition  to  remoYe  a  cause  to  the  federal 
court  cannot  be  reviewed  on  appeal  where  it  is  not  brought  into  the 
record  by  bill  of  exceptions  with  the  petition  and  bond,  properly 
authenticated. 

Personal  In  juries — Expert  Witnesses — ^Who  may  be. 

2.  In  an  action  to  recover  damages  sustained  by  the  caving  in  of 
a  ditch  while  plaintiff  was  at  work,  laborers  who  had  experience  in 
digging  trenches  for  gas  and  water  pipe  and  in  excavating  for  build- 
ings could  properly  testify  as  experts  as  to  where  in  the  ditch,  in 
their  opinion,  the  fall  of  earth  first  began. 

[As  to  qualification  of  witness  to  testify  as  expert  as  resting  in 
discretion  of  trial  court,  see  note  in  Ann.  Oaa.  1912D,  817.] 

Same — Hypothetical  Questions — Procedure. 

3.  In  putting  a  hypothetical  question  to  a  witness,  counsel  may  as- 
sume as  established  all  the  facts  in  evidence  tending  directly  or  by 
fair  inference  to  establish  his  theory  of  the  case,  and  need  not  in- 
clude all  the  evidence  on  the  subject,  opposing  counsel  having  the 

^  privilege  of  including  such  matters  as  he  deems  improperly  omitted, 
m  questions  propounded  by  himself;  whereupon  it  is  the  province  of 
the  jury  to  say  whether  the  facts  assumed  by  the  questions  were 
established  and  whether  the  opinion  based  on  them  has  any  proba- 
tive value. 

Appeal  from  District  Court,  Missoula  County;  J.  E.  Patter- 
son, Judge. 

Action  by  Angelo  De  Sandro  against  the  Missoula  Light  and 
Water  Company,  and  another.  Judgment  for  plaintiff,  and 
defendant  corporation  appeals  from  it  and  an  order  denying  it 
a  new  trial.    AfiBrmed. 

Messrs.  W.  M.  Bickford,  Wm.  L.  MurpKy  and  Wm.  Wayne, 
for  Appellant,  submitted  a  brief;  Mr.  Murphy  argued  the  cause 
orally. 

Upon  the  second  trial  of  this  case  there  were  but  two  parties, 
to- wit:  Angelo  De  Sandro,  a  citizen  of  Montana,  plaintiff,  and 
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the  )Cssoula  Light  and  Water  Company,  a  citizen  of  Washing- 
ton, defendant,  presenting  a  clear  case  of  diversity  of  citizen- 
ship upon  which  the  defendant  was  absolately  entitled  to  a 
removal  of  the  cause  into  the  federal  court  upon  application 
made  at  the  first  opportunity.  {Powers  v.  Chesapeake  dk  0.  R, 
Co.,  169  U.  S.  92,  42  L.  Ed.  673,  18  Sup.  a.  Rep.  264;  BoaU 
men's  Bank  v.  Fritzlen,  75  Kan.  479,  22  L.  E.  A.  (n.  s.)  1235, 
89  Pac.  915;  affirmed,  Fritzlen  v.  Boatmen's  Bank,  212  U.  S. 
364,  53  L.  Ed.  551,  29  Sup.  Ct.  Kep.  366;  Fogarty  v.  SoutJicm 
Pacific  Co,,  121  Fed.  941 ;  Aetna  Indemnity  Co.  v.  Little  Rock, 
89  Ark.  95,  115  S.  W.  960 ;  Bacon  v.  Rives,  106  U.  S.  99,  104, 
27  L.  Ed.  69,  1  Sup.  Ct.  Rep.  3 ;  Yarde  v.  Baltimore  &  0.  R.  Co., 
57  Fed.  913,  915.) 

The  evidence  leaves  entirely  to  conjecture  or  guess  the  follow- 
ing considerations  upon  which  alone  liability  could  be  predi- 
cated, to- wit:  (a)  Where  did  the  caving  start  1  Was  it  in  a 
completed  section  of  the  ditch  or  in  the  section  where  plaintiff 
was  working,  the  risk  of  which  ground  conditions  he  assumed? 
(b)  What  started  the  caving!  Was  it  something  done  by  plain- 
tiff himself?  Was  it  something  purely  accidental,  the  risk  of 
which  he  assumed  t  Was  it  something  for  which  the  defendant 
was  liable!  (c)  If  it  started  from  some  cause  involving  negli- 
gence of  the  defendant,  was  there  any  causal  connection  between 
such  negligence  and  plaintiff's  injury!  The  evidence  does  not 
tend  to  answer  any  of  these  questions,  and  the  language  of  this 
court  upon  the  former  appeal  is  applicable.  (See,  also,  Qhaw 
V.  New  Year  Oold  Mines  Co.,  31  Mont.  138,  77  Pac.  515 ;  Andree 
v.  Anacojida  Copper  Min.  Co.,  47  Mont.  554,  133  Pac.  1090; 
Wallace  v.  Chicago,  M.  &  P.  8.  R.  Co.,  48  Mont.  427,  138  Pac. 
499 ;  Howard  v.  Flathead  Ind.  Tel.  Co.,  49  Mont.  197,  141  Pac. 
153.)  At  the  close  of  the  evidence  the  plaintiff  was,  therefore, 
in  exactly  the  condition  mentioned  in  Gleason  v.  Missouri  River 
Power  Co.,  46  Mont.  395,  128  Pac.  586,  where  it  is  said:  ''Unless 
the  cause  of  this  injury  is  attributable  to  the  plaintiff's  own  act, 
then  it  was  left  entirely  to  conjecture  and  speculation  and  the 
verdict  is  but  the  result  of  the  jury's  guesswork,  and  upon  such 
flimsy  groundwork  a  judgment  cannot  rest." 
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Mr.  John  H.  Tolan  and  Mr,  R.  F.  Gaines,  for  Respondent,  sub- 
mitted a  brief;  Mr,  Oaines  argued  the  cause  orally. 

Commencing  with  the  decision  in  the  case  of  Whitcomb  v. 
SmitJison,  175  U.  S.  635,  637,  44  L.  Ed.  303,  20  Sup.  Ct.  Rep. 
248,  and  continuing  to  date  the  supreme  court  of  the  United 
States  has  consistently  and  persistently  limited  the  exception  to 
the  rule  as  to  time  of  filing  of  petitions  of  removal  cases  such 
as  Powers  v.  Chesapeake  <6  0.  B.  Co,,  169  U.  S.  92,  42  L.  Ed. 
673,  18  Sup.  Ct.  Rep.  264,  wherein  the  circumstance  which  re- 
sulted in  a  separable  controversy  was  a  direct  consequence  of  a 
voluntary  act  of  plaintiff  either  in  dismissing  the  action  as  to 
the  other  defendant  or  in  amending  his  pleadings  so  as  to  show 
the  existence  of  a  separable  controversy.  In  instances  where  a 
resident  defendant  has  been  removed  from  the  action  by  the 
sustaining  of  a  demurrer  to  the  evidence,  or  the  granting  of  a 
motion  for  nonsuit,  or  the  granting  of  directed  verdict  and  a 
dismissal  of  action  by  the  supreme  court  of  a  state  as  to  one 
defendant,  there  have  been  attempts  to  invoke  this  exception, 
but  in  all  cases  the  supreme  court  of  the  United  States  has  uni- 
formly held  that  where  the  resident  defendant  is  removed  from 
the  case  by  any  act  other  than  that  of  plaintiff,  and  plaintiff 
has  insisted  upon  the  liability  of  such  defendant  until  a  court 
or  jury  has  said  it  did  not  exist,  no  right  of  removal  exists. 
(Whitcomb  V.  Smithson,  175  U.  S.  635,  637,  44  L.  Ed.  303,  304, 
20  Sup.  Ct.  Rep.  248 ;  Kansas  City  Sub,  Belt  B,  Co,  v.  Herman, 
187  U.  S.  63,  47  L.  Ed.  76,  23  Sup.  Ct.  Rep.  24 ;  Alabama  G,  S, 
B,  Co.  V.  Thompson,  200  U.  S.  206,  4  Ann.  Cas.  1147,  50  L.  Ed. 
441,  26  Sup.  Ct.  Rep.  161 ;  Lathrop,  Shea  cfe  H,  Co.  v.  Interior 
Const,  etc,  Co,,  215  U.  S.  246,  54  L.  Ed.  177,  30  Sup.  Ct.  Rep. 
76;  Deming  v.  Carlisle  Packing  Co.,  226  U.  S.  102,  57  L.  Ed. 
140,  33  Sup.  Ct.  Rep.  30.) 

MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion  of 
the  court. 

On  the  second  trial  of  this  cause  heretofore  ordered  by  this' 
court  (48  Mont.  226,  136  Pac.  711),  the  plaintiff  had  a  verdict 
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and  judgment.  The  defendant  has  appealed  from  the  judgment 
and  an  order  den3dng  it  a  new  trial.  The  opinion  delivered  on 
the  former  appeal  contains  a  statement  of  the  issues  involved' 
and  of  the  facts  necessary  to  illustrate  the  question  submitted  on 
these  appeals. 

It  appears  from  that  statement  that  at  the  first  trial  the  jury 
returned  a  verdict  against  the  defendant  corporation  and  in  favor 
of  its  codef  end^ant  Hadalin.  The  judgment  as  to  the  latter  was 
permitted  to  become  final,  and  thus  he  was  eliminated  from  the 
case.  As  soon  as  the  remittitur  from  this  court  was  filed  in  the 
district  court,  counsel  for  the  defendant  corporation  applied  for 
an  order  removing  the  cause  to  the  United  States  court  for  the 
district  of  Montana.  After  argument  the  application  was 
denied.  Counsel  for  the  defendant  has  made  this  ruling  the 
subject  of  their  first  assignment  of  error. 

We  are  unable  to  review  the  action  of  the  court  in  denying 
[1]  the  petition.  We  have  no  doubt  that  it  would  have  been 
reviewable  on  appeal  from  the  judgment  as  an  intermediate 
order,  as  was  done  in  Oolden  v.  Northern  Pacific  By,  Co.,  39 
Mont.  435,  18  Ann.  Cas.  886,  34  L.  R.  A.  (n.  s.)  1154,  104  Pac. 
549,  if  it  had  been  properly  brought  into  the  record  by  bill  of 
exceptions,  along  with  the  petition  and  bond.  This  was  not 
done.  Though  a  petition,  bond  and  the  order  are  incorporated 
in  the  transcript,  they  are  not  identified  in  any  way.  There  is 
therefore  no  authenticated  record  before  us  to  which- we  may 
look  with  safety  to  ascertain  upon  what  the  action  of  the  court 
was  based.  {Latimer  v.  Nelson,  47  Mont.  545,  133  Pac.  680.) 
If  it  be  assumed  that  the  order  is  a  part  of  the  judgment-roll, 
the  petition  and  bond  are  not.  (Rev.  Codes,  sec.  6806.)  The 
order  on  its  face  does  not  disclose  the  reason  of  the  court's  ac- 
tion. Whether  the  petition  disclosed  a  case  showing  that  the 
federal  court  had  jurisdiction,  or  whether  the  bond  was  suffi- 
cient, we  are  unable  to  say.  Beyond  the  statement  in  the  order 
that  ** defendant's  petition  for  the  removal  of  this  action,  etc., 
is  denied,"  it  does  not  appear  that  any  petition  was  filed.  But 
counsel  say  that  the  order  denying  the  petition  was  made  in 
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their  absence,  and  insist  that  under  the  express  provision  of  the 
statute  it  was  deemed  excepted  to  and  became  a  part  of  the 
record  without  a  bill  of  exceptions.  (Rev.  Codes,  sec.  6784.) 
There  is  nothing  in  the  record  disclosing  whether  counsel  were 
present  or  not.  Even  so,  it  was  necessary  to  have  the  papers 
upon  which  the  order  was  based  authenticated  in  some  way. 
This  could  be  done  only  by  bill  of  exceptions.  {Borden  v. 
Lynch,  34  Mont.  503,  87  Pac.  609;  Latimer  v.  Nelson,  supra.) 

The  plaintiff's  injury  was  caused  by  the  caving  of  a  ditch 
which  he  was  engaged  with  others  in  excavating.  On  the  former 
appeal  it  was  pointed  out  that  the  evidence  wholly  failed  to  dis- 
close whether  the  fall  of  earth  by  which  plaintiff  was  injured 
was  due  to  the  negligence  of  the  defendant  corporation  in  failing 
to  crib  the  completed  portion  of  the  ditch,  or  by  the  act  of  the 
plaintiff  himself  in  the  construction  of  that  portion  of  it  in  which 
he  was  at  work.  It  was  held  that,  if  the  fall  had  been  shown 
to  be  due  to  the  failure  of  the  defendant  to  crib  the  completed 
portion,  the  fall  beginning  in  that  portion  and  extending  to  the 
part  where  the  plaintiff  was  at  work  thus  causing  the  fall  there, 
a  case  would  have  been  made  fixing  liability  upon  the  defend- 
ant; but  that,  inasmuch  as  the  evidence  did  not  show  this,  but 
left  room  for  the  inference  that  the  cause  of  the  fall  was  plain- 
tiff's own  carelessness  during  the  course  of  his  work,  it  failed  to 
show  a  causal  connection  between  The  injury  and  defendant's 
negligence,  even  though  it  appeared  that  the  fall  extended  to 
the  completed  portion  of  the  ditch,  and  hence  a  case  of  liability 
was  not  made  out.  The  plaintiff  was  the  only  eye-witness  of 
[2]  the  accident,  and,  since  he  could  not  say  at  what  point  the 
fall  started,  two  witnesses  were  called  and  permitted  to  say 
where,  in  their  opinion,  accepting  as  proven  the  facts  detailed 
with  reference  to  the  observed  difference  in  the  character  of  the 
soil  at  the  point  where  plaintiff  was  working,  from  that  along 
the  completed  portion,  the  fall  first  began.  Counsel  for  the 
defendant  objected  on  the  grounds  that  the  subject  was  not  one 
pertaining  to  an  art,  science  or  trade,  and  that  the  question  put 
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to  the  witness  incorporated  a  fact  not  disclosed  by  the  evidence 
either  directly  or  by  fair  inference. 

The  theory  npon  which  expert  testimony  is  held  competent 
is  that  there  are  persons  whose  knowledge  of  a  science,  art  or 
trade  being  superior  to  that  of  the  mass  of  mankind,  qualifies 
them  to  express  an  opinion  upon  any  matter  pertaining  thereto. 
That  the  subject  under  inquiry  here  was  such  as  to  permit  resort 
to  expert  evidence  we  have  no  doubt.  One  who  has  had  ex- 
perience in  work  such  as  that  called  for  by  the  digging  of  ditches 
for  gas  and  water  pipe  and  excavating  for  buildings,  from  the 
necessity  of  the  case  has  been  required  to  note  the  character  and 
consistency  of  the  different  kinds  of  earth  under  varying  condi- 
tions. He  must  therefore  be  presumed  to  have  special  knowl- 
edge of  the  subject  which  the  mass  of  mankind  does  not  and 
cannot  possess,  whether  his  work  is  technically  designated  as  a 
science,  art  or  trade,  or  not.  This  brings  the  case  within  the 
rule  of  the  statute,  and,  the  witnesses  having  shown  a  special 
knowledge  on  the  subject,  it  was  competent  to  take  their  opinion. 
(Copenhaver  v.  Northern  Pacific  Ry.  Co.,  42  Mont.  453,  113 
Pac.  467;  State  v.  Keeland,  39  Mont.  506,  104  Pac.  513.) 

In  putting  a  hypothetical  question  to  a  witness,  counsel  bas 
[3]  the  right  to  as^me  as  established,  for  the  time  being,  all 
the  facts  in  evidence  tending,  directly  or  by  fair  inference,  to 
establish  his  theory  of  the*case.  (State  v.  Peel,  23  Mont.  358, 
75  Am.  St.  Rep.  529,  59  Pac.  169.)  He  need  not  embody  all 
the  evidence  on  the  subject  to  which  it  relates.  If  opposing 
counsel  does  not  think  the  question  incorporates  all  of  the  facts 
in  evidence  he  can  include  them  in  questions  propounded  by 
himself.  (State  v.  Crowe,  39  Mont.  174,  18  Ann.  Gas.  643,  102 
Pac.  579.)  It  is  then  for  the  jury  to  say  whether  the  facts 
assumed  by  the  question  are  really  established  and  whether  the 
opinion  of  the  witness  has  any  probative  value. 

It  is  insisted  that  the  question  embodied  a  fact  which  the  evi- 
dence does  not  tend  to  show,  viz.,  that  the  earth  exposed  in  the 
walls  of  the  ditch  at  the  point  where  the  plaintiff  was  working 
was  different  in  texture  and  appearance  from  that  at  any  other 


52  Mont;]      Canton  Cbeek  Ibb.  Dist.  i;.  Mabtin.  339 

point  along  the  ditch.  The  only  direct  evidence  introduced  by 
the  plaintiff  on  this  point  was  that  of  the  plaintiff  himself  and 
one  Orantz.  The  evidence  is  not  as  satisfactory  as  it  might  have 
been,  because  it  is  not  entirely  clear  that  the  observation  of  these 
witnesses  was  sufficient  to  enable  them  to  describe  it  as  it  was. 
But  in  our  opinion,  in  the  light  of  all  the  circumstances  in  evi- 
dence, it  presented  a  case  for  the  jury.  Counsel  did  not,  there- 
fore, transcend  the  rule  by  incorporating  a  favorable  inference 
from  it  in  their  hypothetical  question. 

Counsel  undertook  to  supply,  by  circumstantial  evidence  and 
the  opinions  of  the  experts  referred  to,  the  causal  connection 
between  the  defendant's  fault  and  the  injury.  We  think  they 
succeeded  in  making  out  a  prima  facie  case.  The  finding  of  the 
jury  thereon,  confirmed  by  the  action  of  the  trial  judge  on  the 
motion  for  a  new  trial,  we  must  accept  as  conclusive. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justicb  Sanneb  and  Mb.  Justice  Holloway  concur. 


CANTON  CREEK  IRRIGATION  DISTRICT,  Respondent,  v. 

MARTIN,  Appellant. 

(No.  3,666,) 
(Submitted  March  31,  1916.    Decided  May  8,  1916.) 

[169  Pac.  418.] 

Injunction — Corporations — Sale  of  Assets — Stockholder's  Suit — 
Estoppel — Laches — Notice. 

Corporations — In j  unction — Stockholder's    Suit? — Estoppel — Laches. 

1.  A  stockholder  in  a  reservoir  company,  a  corporation  organized  for 
profit,  with  power  to  sell  its  assets  upon  a  proper  vote,  who,  upon  a 
sale  having  been  made,  took  no  timely  steps  to  assail  its  legality  (Bev. 
Codes,  sees.  3899,  3900) »  nor  brought  suit  until  after  the  lapse  of  five 
years,  was  estopped  by  his  delay,  under  the  sections  supra,  from  ques- 
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tioning  the  proceedings  leading  to  the  sale,  and  barred  by  either  sec- 
tion 6449  or  section  6451,  Revised  Codes,  from  prosecuting  the  action. 

[As  to  estoppel  by  acquiescence  of  silence,  see  notes  in  57  Am.  St. 
Bep.  429;  10  Am.  St  B«p.  22.] 

Same — Laches — Notice. 

2.  Until  plaintiff  irrigation  district  had  notice  of  defendant's  diver- 
sions of  its  impounded  waters,  it  could  not  be  charged  with  permitting 
him  to  do  so,  and  hence  with  laches  in  failing  to  institute  action  against 
him. 

Appeal  from  District  Court,  Bavalli  County,  in  the  Fourth 
Judicial  District;  J.  M.  Clements,  a  Judge  of  the  First  District, 
presiding. 

Action  by  the  Canyon  Creek  Irrigation  District  against  Van 
D.  Martin.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.    Affirmed. 

Messrs,  Wagner  &  Taylor,  for  Appellant,  submitted  a  brief; 
Mr.  J.  D.  Ta/ylor,  argued  the  cause  orally. 

When  a  water  right  is  once  acquired,  it  attaches  to  the  land 
as  an  appurtenance,  and  where,  as  in  the  instant  case,  a  number 
of  persons  associated  themselves  together  and  formed  a  corpora- 
tion for  mutual  benefit,  the  character  of  their  holdings  was  not 
thereby  changed  so  as  to  divest  a  nonconsenting  stockholder  of 
all  his  rights  therein.  {Cache  La  Poudre  Irr.  Co.  v.  Larimsr 
S  Weld  Reservoir  Co,,  25  Colo.  144,  71  Am.  St.  Rep.  123,  53 
Pac.  318.)  The  only  practical  right  resulting  from  member- 
ship in  such  a  corporation  is  to  have  furnished  to  its  members 
water  for  irrigation  purposes,  in  proportion  to  the  amount  of 
stock  held  by  them.  {MUler  v.  Imperial  W.  Co.,  156  Cal.  27, 
24  L.  R.  A.  (n.  s.)  372,  103  Pac.  227.)  We  think  there  can 
be  no  contention  but  that  each  share  of  stock  of  the  Canyon 
Creek  Reservoir  Company  represented  a  proportionate  part  of 
the  water  rights  and  the  reservoir  of  the  company.  (See  Richey 
V.  East  Redlands  Water  Co.,  141  Cal.  221,  74  Pac.  754.)  The 
ownership  of  the  property  is  in  the  stockholders.  The  rights 
of  the  company  are  limited  to  regulating  and  controlling  the 
supply  and  supervising  the  works.     {FiUler  v.  Azua  Irr.  Co., 
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138  Cal.  204,  71  Pac.  98 ;  Rocky  Ford  Canal  etc.  Co.  v.  Simpson, 
5  Colo.  App.  30,  36  Pac.  638 ;  Wadstuorth  Ditch  Co.  v.  Brawn, 
39  Colo.  57,  88  Pac.  1060.) 

Mr.  E.  C.  Kurtz  and  Mr.  Oeo.  T.  Baggs,  for  Respondent,  sub- 
mitted  a  brief  and  argued  the  cause  orally. 

MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court, 

The  plaintiff,  a  duly  created  irrigation  district  of  the  state 
of  Montana,  claiming  ownership  as  against  the  defendant  of 
certain  reservoirs  in  Ravalli  county,  with  the  waters  impounded 
thereby,  and  alleging  that  the  defendant  has  interfered  and  is 
interfering  with  its  property  by  diverting  and  using  its  said 
waters,  brought  this  suit  to  enjoin  him  from  continuing  so  to 
do.  The  answer  as  filed  sought  to  present  a  general  denial  and 
an  affirmative  defense  to  this  effect:  That  the  Canyon  Creek 
Reservoir  Company,  a  corporation,  acquired  a  site  and  thereon 
built  a  reservoir  for  the  storage  of  water  to  irrigate  the  lands 
of  its  stockholders;  that  the  reservoir  so  built  is  'Hhe  same  reser- 
voir mentioned  in  plaintiff's  complaint";  that  the  defendant 
was  and  is  a  stockholder  in  said  corporation,  as  also  were  certain 
other  persons  named  in  the  answer;  that  said  other  persons  on 
or  about  June  5,  1909,  caused  a  meeting  of  the  stockholders  of 
said  corporation  to  be  held  for  the  purpose  of  selling  and  dis- 
posing of  all  its  assets,  and  at  said  meeting,  by  voting  large 
amounts  of  the  stock  of  said  corporation  theretofore  unlawfully 
issued  to  them,  or  to  some  of  them,  and  against  the  defend- 
ant's protest,  adopted  a  resolution  by  the  terms  of  which  Miles 
Romney  and  William  Tate  became  the  purchasers  of  all  the 
assets  of  said  corporation ;  that  Romney  and  Tate  conveyed  the 
same  to  the  plaintiff  herein;  that  said  sale  is  void  as  against 
the  defendant,  and  did  not  operate  to  divest  him  of  his  share, 
as  represented  by  his  stock  in  said  company,  in  its  reservoir  and 
waters,  which  waters  are  necessary  to  the  irrigation  of  his  lands 
and  have  by  use  since  become  appurtenant  to  his  lands.  A 
reply  was  filed  admitting,  among  other  things,  the  sale  to  Rom- 
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ney  and  Tate  of  all  the  ajssets  of  said  reservoir  company  and 
the  purchase  thereof  by  the  plaintiff  district  from  said  Romney 
and  Tate,  but  denying  the  allegations  upon  which  the  illegality 
of  said  transactions  is  sought  to  be  based,  and  pleading  affirma- 
tively that  litigation  of  the  matters  and  things  alleged  by  the 
defendant  is  barred  by  the  provisions  of  sections  6449  and  6451, 
Revised  Codes. 

The  case  coming  on  for  trial,  the  plaintiff  moved  "for  judg- 
ment on  the  pleadings  as  to  the  affirmative  defenses  contained 
in  the  defendant's  answer,"  which  motion  was  by  the  court  sus- 
tained. Thereupon  evidence  was  introduced  tending  to  show 
that  the  defendant  had  interfered,  and  was  interfering,  as 
alleged,  with  the  water  supplied  by  plaintiff's  reservoirs,  in- 
cluding the  reservoir  which  had  originally  been  constructed  by 
the  reservoir  company,  but  which  in  1909  or  1910  had  been 
reconstructed  and  made  more  serviceable  by  the  plaintiff.  It 
also  conceded  that  the  defendant  owned  certain  shares  of  stock 
in  the  reservoir  company  and  that  he  protested  against  the  sale 
of  its  assets.  For  himself  the  defendant  testified,  suggesting 
that  one  or  two  of  the  members  of  the  plaintiff  district  had  con- 
sented to  his  using  the  water  after  the  plaintiff's  commissioner, 
by  whom  he  had  been  forbidden  so  to  do,  had  left,  and  he  offered, 
but  was  not  allowed,  to  support  his  right,  independently  of  such 
consent,  by  offering  in  evidence  the  articles  of  incorporation 
of  the  reservoir  company  and  certain  of  its  by-laws.  The  effect 
of  these  by-laws  is  to  limit  the  right  to  hold  stock  in  the  com- 
pany to  persons  owning  lands  irrigable  by  its  waters,  and  to 
such  persons  only  in  proportion  to  the  irrigable  acreage  held  by 
them  respectively.  At  the  close  of  all  the  evidence  the  court 
ordered  a  perpetual  injunction  to  issue  as  prayed,  and,  a  decree 
being  entered  accordingly,  this  appeal  therefrom  was  taken. 

The  argument  for  reversal  is  this:  That  the  offered  evidence 
shows  the  reservoir  company  to  have  been  an  organization 
mutual  in  character,  whose  functions  were  merely  those  of  a 
carrier  of  water  to  its  own  members  exclusively,  such  members 
being  in  law  tenants  in  common  of  the  reservoir,  waters  and 
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ditches  nominally  held  by  the  company;  that  the  defendant's 
interest  in  said  property  was  in  the  nature  of  an  easement  ap- 
purtenant to  his  lands,  and  of  it  he  could  not  be  divested  by  any 
sale  of  the  company's  assets  made  without  his  consent;  that  he 
could  not  be  barred  by  either  of  the  sections  pleaded  in  the  reply, 
because  the  plaintiff  had  since  its  organization  and  alleged  pur- 
chase of  the  reservoir  company's  assets  in  1909  permitted  the 
defendant  to  divert  such  water,  and  ''so  long  as  his  asserted 
rights  were  not  molested,  he  had  no  occasion  to  institute  an 
action  against  the  district  to  enforce  his  rights  in  the  reservoir" ; 
and  finally,  that  the  plaintiff  itself  is  estopped  by  laches  to 
assert  any  claims  hostile  to  the  defendant. 

There  is  no  merit  in  any  of  this.  Whether,  if  the  reservoir 
[1]  company  were  a  mutual  concern  with  functions  only  of 
carriage,  the  effect  of  membership  in  it  would  be  as  supposed 
by  the  defendant,  we  are  not  called  upon  to  say,  because  the 
articles  of  incorporation  of  the  reservoir  company  negative  any 
such  notion  of  its  character.  They  show  that  it  has  a  capital 
stock,  commercially  valued,  and  they  say:  **The  purposes  and 
objects  for  which  said  company  is  formed  are:  To  supply  water 
to  the  public;  to  construct  canals,  ditches,  flumes  and  other 
works  for  conveying  water  and  reservoirs  for  storing  same;  to 
dig  ditches,  build  flumes  and  run  tunnels;  to  purchase,  hold, 
develop,  improve,  use,  lease,  sell,  convey  or  otherwise  dispose 
of  water  and  water  powers  and  right  and  the  sites  thereof  and 
lands  necessary  or  useful  therefor,  for  the  industries  and  habita- 
tions arising  or  growing  up  or  to  arise  or  grow  up  in  connec- 
tion with  or  about  the  same ;  to  carry  on  any  branch  of  business 
designated  to  aid  in  the  industrial  and  productive  interests  of 
the  country  and  the  developments  thereof,  or  of  one  or  more 
of  the  branches  of  business  herein  mentioned  in  connection  with 
and  as  a  part  of  the  purposes  and  objects  above  mentioned  for 
which  this  company  is  formed  to  purchase,  develop,  acquire, 
buy  by  appropriation  or  otherwise,  hold,  lease,  mortgage,  sell 
and  convey  water,  water  rights,  water  privileges,  rights  of  way, 
pipes,  flumes  and  all  similar  property ;  to  construct  and  operate 
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ditches,  dams,  flumes,  canals,  reservoirs  and  other  means  of  col- 
lecting and  utilizing  water  for  irrigation,  power,  transmission 
of  power,  transportation  and  other  useful  or  beneficial  purposes ; 
to  sell,  lease,  give  and  supply  water  for  domestic,  mechanical, 
agricultural,  irrigation,  power  and  other  purposes."  This  fixes 
and  determines  the  character  of  the  reservoir  company;  in  it 
there  is  nothing  suggestive  of  mutuality,  nothing  to  indicate 
that  the  functions  of  the  corporation  are  confined  to  the  carriage 
of  water  to  its  members  so  as  to  make  them,  and  not  the  corpo- 
ration, the  owners  of  its  ostensible  assets.  If  it  be  supposed, 
however,  that  this  is  made  to  appear  from  the  by-laws  offered 
but  not  received  in  evidence,  the  answer  is  that  not  in  this  way 
can  the  essential  nature  of  a  corporation  be  affected.  The  reser- 
voir company  in  which  the  defendant  held  or  holds  shares  of 
stock  was  an  ordinary  corporation  for  profit,  with  a  scope  almost 
as  wide  as  language  can  make  it,  with  ownership  of  and  title 
to  its  assets,  and  with  power  to  sell  them  all  upon  a  proper  vote 
of  its  stockholders.  (Rev.  Codes,  sees.  3897-3900.)  It  made 
such  sale,  and  if  as  a  preliminary  in  so  doing,  frauds,  misfeas- 
ance or  violations  of  such  of  its  by-laws  as  were  legal  occurred, 
and  these  acts  constituted  an  invasion  of  defendant's  right  as 
a  stockholder,  he  could  have  effectually  assailed  them  if  he  had 
acted  in  time  and  in  a  proper  proceeding.  According  to  his 
own  pleading,  however,  he  has  delayed  too  long  (Rev.  Codes, 
sees.  3899,  3900,  6449,  6451),  and  the  transfer  must  be  con- 
sidered, as  against  him,  entirely  valid  and  efficient. 

It  results,  then,  that  by  the  resolution  of  June  5,  1909,  the 
reservoir  company  became  divested  of  the  reservoir  with  its  site 
and  with  any  waters  impounded  or  to  be  impounded  thereby, 
and  thereafter  the  plaintiff  district  became  the  owner. 

There  is  nothing  in  either  pleading  or  proof  to  suggest  that 
[2]  during  any  of  the  period  intervening  between  that  time 
and  August,  1914,  the  plaintiff's  diversions  of  the  waters,  if 
they  occurred,  were  such  as  to  challenge  its  notice.  It  there- 
fore cannot  be  charged  with  laches,  for,  to  paraphrase  the  lan- 
guage of  the  defendant  himself,  until  injury  occurred  it  had  no 
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occasion  to  institute  an  action  against  him  to  enforce  its  right 
in  the  reservoir  or  in  the  waters  in  question. 
The  decree  appealed  from  is  affirmed. 

Mb.  Chief  Justice'  Brantly  and  Mb.  Justice  Hollowat 
concur. 

Rehearing  denied  June  29,  1916. 


WALLACE,   Respondent,   v.    CHICAGO,    MILWAUKEE    & 
PUGET  SOUND  RY.  CO.  et  al..  Appellants. 

(No.  3,624.) 
(Submitted  February  18,  1916.    Decided  May  8,  1916.) 

[157  Pac.  955.] 

Personal  Injuries — Master  and  Servant — Bvles  of  Master — Ir^ 
structions — Appeal  and  Error — Law  of  the  Case. 

Appeal  and  Error — Law  of  the  Case. 

1.  Where  a  second  trial  is  had  upon  the  same  pleading  and  substan-' 
tially  the  same  evidence  as  upon  the  first,  the  decision  on  the  first  ap- 
peal is  the  law  of  the  case  on  the  second. 

Personal  In j  uries — Evidence — Immateriality. 

2.  Where  on  a  former  appeal  in  a  personal  injury  action  it  was  held 
that  the  failure  of  defendant  company  to  provide  a  safe  place  in  which 
or  safe  appliances  with  which  to  work  could  not  have  caused,  or  con- 
tributed to,  plaintiff's  injury,  offered  evidence  that  plaintiff  never  made 
any  complaint  as  to  the  dangerous  character  of  his  work  was  immaterial, 
and  its  rejection  not  error. 

Same — Rules  of  Employer — Matter  of  Defense. 

3.  A  trade  union  rule  offered  in  evidence  by  defendant  company,  rela- 
tive to  who  phould  direct  machinists  or  assume  responsibility  for  other 
men's  work,  which  had  not  been  shown  to  have  been  adopted  by  it,  was 
properly  rejected. 

Generally  on  the  question  of  vice-principalship  as  determined  with 
reference  to  character  of  act  causing  injury,  see  note  in  54  L.  R.  A.  37; 
and  as  to  statutory  liability  for  negligence  of  employees  exercising 
superintendence,  see  note  in  68  L.  Kb  A.  33^  And  for  cases  passing  on 
the  question,  for  what  acts  of  superior  servant  is  master  liable,  see  note 
in  51  L.  B.  A.  548. 

As  to  conclusiveness  of  prior  decisions  on  subsequent  appeals,  see  note 
in  34  L.  B.  A.  321. 
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Same — "Duty  of  Servant  to  Obey— Violation  of  Rnle — ^Effect 

4.  Plaintiff  having  been  directed  by  defendant's  foreman  to  obey  the 
ordei?  of  a  fellow-workman,  it  was  his  duty  to  obey,  even  though  con- 
trary to  a  rule  adopted  by  the  company,  the  violation  of  the  rule 
thereupon  not  constituting  a  defense  in  an  action  by  plaintiff  for  conse- 
quent injuries. 

[As  to  warnings  and  instructions  to  servants  engaged  in  dangerous 
work,  see  notes  in  1  Am.  St.  Bep.  28;  1  Am.  St.  Bep.  648.] 

Same — Liability  of  Employer — Instructions. 

5.  An  instruction  in  the  exact  language  of  section  5244,  Bevised 
Codes,  declaring  that  the  employer  must  in  all  cases  indemnify  the 
employee  for  losses  caused  by  the  former's  negligence,  was  properly 
given. 

Same — Impairment  of  Earning  Capacity — ^Instructions. 

6.  In  the  absence  of  a  request  for  a  more  specific  instruction  on  the 
plan  to  be  adopted  in  determining  the  damages  suffered  by  plaintiff 
for  impaired  earning  capacity,  one  in  substance  the  same  as  that 
reviewed  in  Bourke  v.  Butte  etc,  F,  Co.,  33  Mont.  267,  was  proper. 

Appeal  from  District  Court,  Custer  CourUy;  C,  C,  Hurley,, 
Judge. 

Action  by  William  Wallace  against  the  Chicago,  Milwaukee 
&  Puget  Sound  Railway  Company  and  Joseph  Peeley.  Judg- 
ment for  plaintiff,  and  defendants  appeal  from  it  and  an  order 
denying  them  a  new  trial.    Affirmed. 

Mr,  Geo,  W,  Farr,  Messrs,  H.  E.  Field  and  C.  8,  Jefferson 
of  the  Bar  of  Chicago,  Illinois,  of  Counsel,  submitted  a  brief 
in  behalf  of  Appellant ;  Mr.  Farr  argued  the  cause  orally. 

Was  Feeley  a  fellow-servant  or  a  vice-principal  T  Under  the 
rule  recognized  by  this  court,  the  question  of  whether  an  em- 
ployee is  a  vice-principal  or  a  mere  fellow-servant  is  to  be  de- 
termined, not  by  the  grade  of  service  assigned  to  him,  but  by 
the  character  of  his  service.  {Gregory  v.  Chicago,  M,  &  8t.  P. 
By,  Co.,  42  Mont.  551,  113  Pac.  1123 ;  Verlinda  v.  Stone  &  Web- 
ster Engineering  Corp.,  44  Mont.  223,  119  Pac.  573 ;  Kinsel  v. 
North  Butte  Min,  Co,,  44  Mont.  445,  120  Pac.  797 ;  McAllister 
V.  Bocky  Fork  Coal  Co,,  45  Mont.  433,  123  Pac.  696;  Vasby  v. 
United  States  Gypsum  Co,,  46  Mont.  411, 128  Pac.  606.)  Where 
the  injury  results  from  dangers  caused  in  the  progress  of  the 
work,  and  from  the  negligent  use  of  safe  appliances  by  fellow- 
servants,  or  from  the  failure  to  give  warning  to  a  servant  of 
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the  dangers  as  they  arise  from  time  to  time,  it  belongs  to  the 
details  of  the  work,  and  the  master  is  not  liable,  since  the  offend- 
ing servant  is  a  fellow-servant  with  a  fellow-servant,  on  the 
theory  that  his  negligence  relates  merely  to  the  details  of  the 
work.  {Indianapolis  Traction  &  T.  Co.  v.  Mathews,  177  Ind. 
88,  97  N.  E*  320 ;  Burch  v.  LovisvUle  etc.  By.  Supply  Co.,  146 
Ky.  272,  142  S.  W.  414 ;  Goulding  v.  Eastern  Bridge  &  8.  Co., 
210  Mass.  52,  96  N.  E.  71.)  A  master  is  deemed  to  have  per- 
formed his  whole  duty  where  he  has  supplied  an  instrumentality 
which  is  reasonably  safe  if  it  is  carefully  used  by  the  fellow- 
servants  of  the  injured  person;  or,  in  other  words,  where  an 
appliance  is  reasonably  safe  to  operate  and  the  operation  neces- 
sarily rests  upon  the  care,  intelligence  and  fidelity  of  fellow- 
servants  of  the  person  injured,  the  master  will  not  be  held  re- 
sponsible for  an  accident,  the  nature  of  which  indicates  that  it 
must  have  been  due  to  the  manner  in  which  the  appliances  were 
operated  by  one  of  these  workmen.  {Fowler  v.  Chicago  dk  N.  W. 
By.  Co.,  61  Wis.  159,  21  N.  W.  40 ;  Hogan  v.  Smith,  125  N.  T. 
774,  26  N.  E.  742;  Dana  v.  Crown  Point  Iron  Co.,  51  N.  Y. 
St.  Rep.  238,  22  N.  Y.  Supp.  455 ;  Portland  Gold  Mining  Co.  v. 
Duke,  164  Fed.  180,  90  C.  C.  A.  166.)  That  the  foreman  has 
the  power  to,  and  did,  direct  the  progress  of  the  work,  and  order 
another  servant  to  do  a  particular  thing,  in  which  he  was  hurt, 
does  not  make  him  a  vice-principal.  {Oittens  v.  William  Porten 
Co.,  90  Minn.  512,  97  N.  W.  378;  see,  also,  Qonsior  v.  Minneapo- 
lis &  St.  L.  By.  Co.,  36  Minn.  385,  31  N.  W.  515 ;  McBride  v. 
Union  Pac.  By.  Co.,  3  Wyo.  247,  21  Pac.  687 ;  Linderman  v. 
Tennessee  Coal,  I.  &  B.  Co.,  Yll  Ala.  378,  58  South.  900 ;  dun 
V.  WUlingham,  111  6a.  427,  36  S.  E.  804 ;  SummerseU  v.  Fish, 
117  Mass.  312 ;  Duffy  v.  Upton,  113  Mass.  544 ;  Andre  v.  Wins- 
law  Bros.  Elevator  Co.,  117  Mich.  560,  76  N.  W.  86.) 

The  respondent  was  guilty  of  such  contributory  negligence 
as  barred  his  recovery.  By  assuming  the  position  he  did  assume 
and  knowing  and  appreciating  the  conditions,  the  weight  of  the 
wheels,  the  dangers  incident  to  their  movements,  the  plaintiff  was 
guilty  of   contributory  negligence.     {Yicksburg   Mfg.   Co.   v. 
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Vaughn  (Miss.),  27  South.  599;  Simmons  v.  Chicago  A  T.  B. 
Co,,  110  111.  340;  Brooks  v.  W.  T.  Joyce,  127  Iowa,  266,  103 
N.  W.  91 ;  MUler  v.  Moran  Bros,  Co.,  39  Wash.  631,  109  Am.  St. 
Eep.  917,  1  L.  R.  A.  (n.  s.)  283,  81  Pac.  1089;  Kirkpatrick  v.  St 
Jjonis  &  8.  F.  B,  Co.,  159  Fed.  855,  87  C.  C.  A.  35 ;  Schmeizer  v. 
Central  Furniture  Co.,  134  Mo.  App.  493,  114  S.  W.  1043.) 

Messrs.  Loud,  Collins,  Campbell,  Wood  &  Leaviti,  for  Re- 
spondent, submitted  a  brief ;  Mr.  Chas.  S.  Loud  arg^ued  the  cause 
orally. 

The  person  on  whom  is  conferred  the  authority  and  power 
to  direct  work  for  the  safety  of  servants  engaged  therein  is  act- 
ing as  the  master,  or,  as  it  is  said,  is  his  alter  ego,  and  the  master 
is  liable  for  the  negligence  of  the  agent  he  has  selected  to  do 
his  (the  master's)  particular  work.  The  liability  does  not  de- 
pend upon  the  doctrine  of  respondeat  superior,  but  upon  the 
omission  of  some  duty  of  the  master  which  he  has  confided  to 
such  inferior  employee.  {Flike  v.  Boston  etc.  B.  Co.,  53  N.  Y. 
549,  13  Am.  Rep.  545;  Crispin  v.  Bahhitt,  81  N.  Y.  516,  37 
Am.  Rep.  521;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627; 
Hankins  v.  New  York  etc.  B.  Co,,  142  N.  Y.  416,  40  Am.  St.  Rep. 
616,  25  L.  R.  A.  396,  37  N.  E.  466.) 

It  is  our  contention  that  Mr.  Feeley  on  the  day  in  question 
was  in  the  performance  of  a  nondelegable  duty  of  the  master, 
to-wit,  the  duty  of  superintendence  and  supervision  of  the  work 
in  which  appellant  was  engaged  at  the  time  he  received  the 
injuries  complained  of,  and  that  he  was  the  vice-principal  of 
the  railway  company  in  the  giving  of  orders,  one  of  which  was 
a  proximate  cause  of  appellant's  injuries.  (See  Hall  v.  North- 
west Lumber  Co.,  61  Wash.  351,  112  Pac.  369 ;  Jackson  v.  Dana- 
her  Lumber  Co.,  53  Wash.  596,  102  Pac.  416;  Armstrong  v. 
Oregon  Short  Line  etc.  B.  Co.,  8  Utah,  420,  32  Pac.  693 ;  Louis- 
vUle  &  N.  B.  Co.  V.  Crady,  24  Ky.  Law  Rep.  2339,  73  S.  W. 
1126.) 
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The  supreme  court  of  California  has  held  that  between  the 
assistant  foreman  and  a  boy  subject  to  his  orders,  the  relation 
of  fellow-servant  does  not  exist  so  as  to  relieve  the  employer 
from  liability  for  injuries  received  by  the  boy,  having  obeyed 
the  orders  of  such  foreman.  (Foley  v.  California  Horseshoe 
Co,,  115  Cal.  184,  56  Am.  St.  Rep.  87,  47  Pac.  42;  Mxdlin  v. 
Calif  omia  Horseshoe  Co.,  105  Cal.  77,  38  Pac.  535.)  In  Cleve- 
land, C.  (6  C.  By,  Co,  V.  Keary,  3  Ohio  St.  201,  the  court,  in  its 
opinion,  in  discussing  this  question,  said :  ''No  service  is  common 
that  does  not  admit  of  a  common  participation,  and  no  servants 
are  fellow-servants  when  one  is  placed  in  control  over  the  other.'* 
The  facts  of  the  case  at  bar  are  much  stronger  than  are  those 
presented  in  the  case  of  Bowling  v.  Allen,  74  Mo.  13,  41  Am. 
Rep.  298,  but  they  are  so  similar  in  some  of  the  essential  par- 
ticulars that  we  desire  to  call  the  court's  attention  particularly 
to  this  case. 

This  question  is  a  question  of  fact  for  the  jury.  {Patnode 
V.  Warren  Cotton  Mills,  157  Mass.  283,  34  Am.  St  Rep.  275, 
32  N.  E.  161 ;  Hess  v.  Adamant  Mfg.  Co.,  66  Minn.  79,  68  N.  W. 
774 ;  Terras  v.  A.  Booth  &  Co.,  82  Minn.  191,  84  N.  W.  739,  85 
N.  W.  179 ;  Johnson  v.  Minneapolis  Gen.  Electric  Co.,  67  Minn. 
141,  69  N.  W.  713.) 

Contributory  negligence  should  be  pleaded  with  the  same  de- 
gree of  particularity  as  is  required  of  plaintiff  in  pleading  negli- 
gence. (Oleason  v.  Missouri  Biver  Power  Co.,  42  Mont.  238, 
112  Pac.  394.)  It  is  nowhere  alleged  in  defendant's  answer 
that  there  was  a  safe  and  unsafe  method  of  doing  this  work,  or 
that  the  plaintiff  chose  the  unsafe  method,  so  that  no  issue  was 
presented  by  the  pleadings.  The  burden  of  proof  is  upon  the 
defendant  to  establish  this  defense,  so  that  it  devolved  upon  it, 
in  this  case,  to  show,  if  it  could,  that  there  was  some  other 
method  which  was  safer  than  the  one  employed  for  the  doing  of 
the  work.  We  might  say,  further,  that  we  understand  the  rule 
to  be  that,  **One  in  the  performance  of  work  under  the  sanc- 
tion of  his  employer  is  not  at  fault  if  the  manner  resorted  to 
in  doing  the  work  is  similar  to  that  frequently  followed  by  other 
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workmen."     {Broadfoot  v.  Shrevepori  Cotton  OH  Co.,  Ill  La. 
467, 35  Soath.  643 ;  Coates  v.  Soley,  194  Mass.  386,  80  N.  E.  464.) 

HONORABLE  B.  LEE  WOBD,  a  Judge  of  the  First  Judicial 
District,  sitting  in  place  of  MB.  JUSTICE  SANNEB,  disquali- 
fied, delivered  the  opinion  of  the  court. 

On  a  former  appeal  in  this  cause  (48  Mont.  427,  138  Pac.  499) 
this  court  affirmed  the  order  granting  a  new  trial.  The  follow- 
ing passage  from  the  former  opinion  forms  a  pertinent  intro- 
duction to  a  consideration  of  the  questions  presented  on  this 
appeal:  "It  appears  that  the  plaintiff  and  other  laborers  were 
members  of  a  wheel-press  gang  at  defendant  company's  shop  in 
Miles  City,  and  on  April  4,  1912,  were  engaged  in  moving  the 
drive-wheels  of  a  locomotive  from  a  track  to  a  lathe,  some  thirty 
feet  distant,  for  the  purpose  of  truing  up  the  wheels;  that  the 
wheels  were  very  heavy,  and  it  was  necessary  to  block  them  in 
order  to  hold  them  stationary ;  that  for  this  purpose  they  used 
short  wooden  blocks  about  two  inches  by  six  or  eight  inches, 
placed  in  front  of  and  behind  the  wheels;  that  this  blocking 
was  required  on  account  of  the  block  or  iron  cast  between  two 
or  four  of  the  spokes  of  each  wheel,  called  a  counterpoise  or 
balance ;  and  that  defendant  Feeley  was  in  charge  of  the  lathe. 
The  testimony  is  conflicting  as  to  whether  or  not  the  work  of 
moving  the  wheels  by  the  wheel-press  gang  on  the  occasion  re- 
ferred to  was  under  the  direction  and  supervision  of  defendant 
Feeley. ' ' 

After  a  careful  examination  of  the  evidence  and  the  law 
applicable  thereto,  this  court  came  to  the  conclusion  that  the 
only  ground  of  negligence  that  found  support  in  the  evidence 
was  the  careless  and  negligent  removal  of  the  block  of  wood 
from  its  position  in  front  of  the  wheel.  It  was  further  held 
that  under  the  evidence  the  question  whether  the  defendant 
Feeley  was  a  fellow-servant  of  the  plaintiff  or  was  a  vice-princi- 
pal of  the  defendant  company  should  have  been  submitted  to 
the  jury  under  proper  instructions. 
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On  the  second  trial  the  question  of  the  negligence  of  the  com- 
pany in  removiiig  the  wooden  block  from  its  position  in  front 
of  the  wheel  and  the  question  whether  at  the  time  of  the  injury 
the  defendant  was  a  vice-principal  of  the  company,  and  not  the 
fellow-servant  of  plaintiff,  were  submitted  to  the  jury.  By  their 
verdict  the  jury,  in  effect,  found  that  the  company  was  negli- 
gent in  removing  the  wooden  block  from  the  front  of  the  wheel ; 
that  this  negligence  was  the  proximate  cause  of  the  plaintiff's 
injuries;  and  that  the  defendant  Feeley  was  a  vice-principal  of 
the  defendant  company.  The  appeals  are  from  the  judgment 
and  from  an  order  denying  a  new  trial. 

The  second  trial  was  upon  the  same  pleadings.  The  evidence 
[1]  was,  in  substance,  the  same  as  upon  the  first.  The  deci- 
sion upon  the  former  appeal  is  the  law  jof  the  case  upon  this. 
Numerous  errors,  both  in  the  admission  and  in  the  exclusion  of 
evidence,  and  in  instructions  given  and  refused,  are  assigned  by 
appellants.  All  have  been  carefully  considered.  Some  will  bo 
particularly  noticed  herein.    None  are  prejudicial. 

Assignments  Nos.  2  and  3  relate  to  the  refusal  of  the  court 
to  permit  appellants  to  show,  upon  the  cross-examination  of  the 
[2]  witness  B.  H.  Smith,  that  the  plaintiff  had  never  made 
any  complaint  as  to  the  dangerous  character  of  the  work.  Aa 
this  court  held  upon  the  former  appeal  that  a  failure  of  the 
company  to  provide  a  safe  place  to  work  or  safe  appliances  with 
which  to  do  the  work,  if  any  such  failure  existed,  did  not  or 
could  not  have  caused  or  contributed  to  plaintiff's  injury,  the 
offered  evidence  was  immaterial.  At  best  it  was  a  matter  of 
defense,  and  one  which  appellants  could  not  properly  introduce 
upon  the  cross-examination  of  plaintiff's  witness. 

Nor  did  the  court  err  in  refusing  to  admit  in  evidence  rule 
[3]  No.  18,  which  is  as  follows:  ''Men  in  charge  of  machinists' 
work  shall  themselves  be  machinists.  Men  not  bearing  the  title 
of  foreman,  with  pay  accordingly,  shall  not  direct  other  men, 
or  assume  the  responsibility  of  other  men's  work."  Three  of 
the  assignments  of  error  as  to  the  exclusion  of  the  offered  rule 
arose  upon  cross-examination  of  plaintiff's  witness,  B.  H.  Smith. 
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The  principal  defense  was  that  plaintiff  had  assumed  the  risk 
incident  to  any  neglect  or  failure  to  act  on  the  part  of  the  em- 
ployees of  defendant  company  who  were  alleged  to  have  been 
the  fellow-servants  of  the  plaintiff.  Upon  his  direct  examina- 
tion the  witness  Smith  had  only  testified  to  certain  specific 
directions  that  he  had  given  to  Feeley  and  the  wheel-press  gang, 
of  which  plaintiff  was  a  member.  Under  this  state  of  facts 
the  appellants  were  not  entitled  to  introduce  in  evidence,  on 
cross-examination,  the  rule  in  question,  which,  if  admissible  at 
all,  was  a  matter  of  defense.  The  witness  Smith  did  not  come 
within  the  prohibition  of  the  rule,  because  he,  as  machine  fore- 
man, had  charge  of  the  men  and  machines  in  the  machine-shop. 
The  rule  was  a  trade  union  rule,  and,  so  far  as  the  record  shows, 
was  never  adopted  by  the  railway  company.  But,  even  if  the 
[4]  rule  had  been  in  force  as  a  rule  of  the  company,  it  would 
not  constitute  a  defense  to  this  action,  in  view  of  the  fact  that 
the  plaintiff  had  been  directed  by  the  witness  Smith,  the  rep- 
resentative of  the  master,  to  obey  the  orders  of  the  defendant 
Feeley.  (Mason  v.  Richmond  &  D,  R,  Co.,  Ill  N.  C.  482,  32 
Am.  St.  Rep.  814,  18  L.  R.  A.  845,  16  S.  E.  698.) 

Error  is  predicated  upon  instructions  4,  17,  18,  19,  20  and  24 
as  given.  While  the  giving  of  these  instructions  was  not  preju- 
dicial, we  note  some  of  the  objections  urged:  Instruction  No.  17 
[5]  is  in  the  exact  language  of  section  5244  of  the  Revised 
Codes,  and  was  properly  given  under  Hardesty  v.  Largey  Lum- 
ber Co,,  34  Mont.  151,  86  Pac.  29. 

Under  the  law  of  this  case  as  declared  by  this  court  on  the 
former  appeal,  instructions  Nos.  18,  19  and  20,  which  submitted 
to  the  jury  the  question  of  the  negligence  of  the  company  in 
removing  the  block  from  its  position  in  front  of  the  wheel,  and 
the  question  whether  or  not  Feeley  was  a  vice-principal,  were 
proper. 

Instruction  No.  24,  the  giving  of  which  is  urged  as  error,  is 
[6]  the  substance  of  the  holding  of  this  court  in  Bourke  v. 
Butte  etc.  Power  Co,,  33  Mont.  267,  289,  83  Pac.  470.  If  the 
defendants  had  desired  a  more  specific  instruction  in  reference 
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to  the  plan  or  standard  to  be  adopted  in  determining  the  dam- 
ages for  impaired  earning  capacity,  they  should  have  asked  for 
it.     (Bourke  v.  Butte  etc.  Power  Co.,  supra.) 

Nor  do  we  find  that  the  court  committed  error  in  refusing 
the  instructions  requested  by  defendants.  In  the  main,  they 
were  covered  by  those  given.  The  others  were  incorrect  in  point 
of  law  or  inapplicable  to  the  issues  as  this  court  declared  them 
to  be  on  the  first  appeal. 

We  find  no  prejudicial  error  in  the  record* 

The  judgment  an^  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justiob  Bbantlt  and  Mb.  Justiob  Hollowat 
concur. 


CITY  OF  LEWISTOWN,  Appellant,  v.  WABR,  Respondent. 

(No.  3,650.) 
(Submitted  March  30,  1916.    Decided  May  S,  1916.) 

[157  Pac.  964.] 

Cities  and  Towns — Improvement  Districts — Favlty  Description 
—Effect. 

Special  Improvement  Districts — ^Faulty  Description — ^Effect. 

1.  B^  a  resolution  to  create  a  special  improvement  district  described 
as  being  bounded  bj  certain  lots,  such  lots  were  not  incorporated  in, 
but  excluded  from,  the  proposed  district. 

Same— Assessment — ^Description  of  District — ^Deflniteness. 

2.  Proceedings  for  the  imposition  of  a  special  improvement  tax  are 
in  invitum,  and  before  property  can  be  held  subject  to  the  burden,  it 
must  be  described  with  sufficient  certainty  that  the  owner  cannot  be 
misled;  it  being  the  intention  of  the  statute  that  the  resolution  of  in- 
tention shall  contain  a  description  of  the  proposed  district  by  a  line 
which  marks  its  exterior  boundaries. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

63  Mont. — 23 
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Action  by  the  City  of  Lewistown  against  A.  W.  Warr.  De- 
murrer to  complaint  sustained  and  judgment  of  dismissal  en- 
tered.   Plaintiff  appeals.    AfSrmed* 

Mr.  L  B.  Kirkland,  for  Appellant,  submitted  a  brief, 

Mr.  0.  W.  Belden,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  1909  a  petition  was  presented  to  the  city  council  of  Lewis- 
town  for  the  creation  of  a  special  improvement  district  A  reso- 
lution of  intention  was  adopted  by  the  council  which,  among 
other  things,  provided:  "Said  special  improvement  boulevard- 
ing  district  hereby  intended  to  be  created  is  bounded  as  follows : 
On  the  northeast  by  lot  7  in  block  11,  lots  6  and  7  in  block  15, 
and  lots  6  and  7  in  block  18  of  Stafford  Addition ;  on  the  north- 
west by  lot  7  in  block  11  and  the  southeast  half  of  block  10  of 
Stafford  Addition  and  the  southeast  comer  of  a  certain  piece 
or  parcel  of  ground  abutting  on  Eighth  Avenue  opposite  lot  7 
in  block  10  of  said  Stafford  Addition;  on  the  southwest,  by  a 
certain  piece  or  parcel  of  ground  abutting  on  Eighth  Avenue 
opposite  lot  7  in  block  10  of  Stafford  Addition  and  a  certain 
piece  or  parcel  of  ground  abutting  on  Eighth  Avenue  opposite 
block  16  of  Stafford  Addition  and  lying  between  Broadway 
Street  and  Main  Street,  and  all  that  portion  of  that  piece  or 
parcel  of  ground  abutting  on  Main  Street,  directly  opposite  to 
block  1  of  Stafford  Addition  No.  1  and  the  northwest  half  and 
lots  1  and  12  of  block  1  of  Stafford  Addition  No.  1 ;  on  the  south- 
east by  the  intersection  of  Janeaux  Street  with  Seventh  and 
Eighth  Avenues,  all  in  the  city  of  Lewistown,  Fergus  County, 
Montana."  Subsequently  such  proceedings  were  had  that  a  tax 
payable  in  five  annual  installments  was  levied  to  defray  the 
expense  of  the  improvement,  A.  W,  Warr,  the  owner  of  a  por- 
tion of  that  parcel  dosisrnated  in  the  resolution  of  intention,  as 
"^te  block  16  of  Stafford  Addition,  and  block  1  of  Stafford 
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Addition  No.  1,  failed  or  refused  to  pay  the  assessment  sought 
to  be  levied  against  his  property,  and  the  city  brought  this 
action  to  enforce  payment.  The  complaint  by  reference  makes 
the  resolution  of  intention  a  part  of  it.  A  general  demurrer 
to  the  complaint  was  sustained,  and  the  city,  electing  to  stand 
on  its  pleading,  suffered  a  judgment  of  dismissal  to  be  entered 
against  it  and  appealed. 

But  a  single  question  is  presented:  Is  defendant's  property 
[1]  included  within  the  boundaries  of  the  special  improvement 
district  as  described  in  the  resolution  of  intention  t  Or,  in  other 
words,  does  the  district  include  the  parcels  of  land  by  which  it 
is  bounded!  For  instance,  the  resolution  recites  that  the  dis- 
trict is  bounded  '*on  the  northeast  by  lot  7  in  block  11,  lots  6 
and  7  in  block  15,  and  lots  6  and  7  in  block  18  of  Stafford 
Addition." 

Does  the  resolution  by  that  description  incorporate  those  five 
lots  into  and  make  them  a  part  of  the  district  t  To  ask  the 
question  is  to  answer  it.  If  the  city  really  intended  to  include 
any  of  these  parcels  of  ground  in  the  proposed  district,  it  could 
not  have  employed  more  apt  language  to  defeat  its  own  purpose. 
But  even  if  the  city's  intention  were  manifest,  that  alone  would 
not  suffice.  All  proceedings  which  have  for  their  ultimate  object 
[2]  the  subjection  of  property  to  the  imposition  of  a  tax  are 
in  invitum,  and  before  property  can  be  held  subject  to  the  bur- 
den, it  must  be  described  with  sufficient  certainty  that  the  owner 
cannot  be  misled.  (37  Cyc.  1051.)  The  statute  clearly  contem- 
plates that  the  resolution  of  intention  shall  contaii^  the  descrip- 
tion of  the  district  by  a  line  which  marks  its  exterior  boundaries. 

The  resolution  in  question  excludes  defendant's  property  from 
the  special  improvement  district,  and  the  city  cannot  collect  the 
tax  which  was  sought  to  be  imposed. 

The  judgment  is  affirmed. 

Affirtned, 

Mb.  Chisf  Justice  Bbaktly  and  Mb.  Justice  Sanneb  concur. 
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CITY   OF   LEWISTOWN,    Appellant,   v.   WABBEN, 

Respondent. 

(No.  8,652.) 
(Submitted  March  30,  1916.    Decided  Uaj  B,  1916.) 

[157  Pac.  95i.] 

Cities  and  Towns — Special  Improvement  Districts — Estoppd — 
Paymsnt  of  Installment  of  Tax — Prejudice. 

Special  Improyeme^t  Districts — Creation — Estoppel  bj  Joining  in  Petition. 

1.  Where  an  owner  joined  in  a  petition  for  the  creation  of  a  speeial 
improvement  district,  and  thereafter  in  creating  it  a  large  part  of  the 
property  described  therein  was  excluded  bj  the  citj  council,  the  peti- 
tioner was  not  estopped  to  subsequently  attack  the  validity  of  its  crea- 
tion  by  the  fact  that  he  joined  in  the  petition. 

Same — Estoppel — Payment  of  Installment  of  Tax. 

2.  To  estop  a  taxpayer  from  attacking  the  validity  of  the  creation  of 
a  special  improvement  district  by  payment  of  an  installment  of  the  tax, 
the  payment  must  have  been  voluntarily  made. 

[As  to  taxpayers'  actions,  see  note  in  Ann.  Oaa.  19130,  898.] 

Same— Estoppel — ^Payment  of  Installment  of  Tax — ^Prejudice, 

8.  Defendant  city  could  not  have  been  prejudiced  by  the  payment  of 
an  installment  of  a  special  improvement  fix,  which,  being  invalid,  it 
was  not  entitled  to  collect,  and  was  therefore  not  in  position  to  claim 
an  estoppel. 

Appeal  from  District  Court,  Fergus  County;  Bay  E.  Ayers, 

Judge. 

Action  by  the  City  of  Lewistown  against  Jennie  W.  Warren. 
Judgment  for  defendant  and  plaintiff  appeals.    AflBrmed. 

Ciiuie  submitted  on  briefs  of  CounseL 

Mr.  I,  B,  Kirkland,  for  Appellant 

Mr,  0.  W.  Belden,  for  Respondent 

Mil.  iinHTK.^E  IIOLLOWAY  delivered  the  opinion  of  the 

Tha  fhi'lM  in  ibis  case  are  substantially  the  same  as  in  cause 

"'fr    ;iflW),  (Hlu  of  LtuMown  v.  Warr,  ante,  p.  353,  157  Pac. 

;i     Tlift  iMini\nni  owns  lot  7  in  block  15  of  Stafford  Ad- 
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dition,  and  her  property  is  exdnded  from  the  proposed  im- 
provement district  by  the  description  contained  in  the  resolu- 
tion of  intention. 

But  counsel  for  the  city  insists  that  defendant  is  estopped  to 
contest  the  legality  of  the  city's  proceedings  because:  (a)  She 
petitioned  for  the  creation  of  the  district;  and  (b)  she  paid  the 
first  installment  of  the  tax  without  protest. 

(a)  By  reference  the  petition  is  made  a  part  of  the  complaint. 
[1]  It  discloses  that  this  defendant  did  join  in  the  petition  for 
the  creation  of  a  special  improvement  district  to  include  all  of 
the  property  mentioned  in  the  petition.  In  creating  the  dis- 
trict, however,  the  city  excluded  a  very  considerable  portion  of 
the  property,  and  cannot  now  be  heard  to  say  that  the  defend- 
ant should  be  estopped  by  her  conduct.  She  may  have  been 
desirous  that  a  district  be  created  with  a  large  area  and  a  cor- 
respondingly low  tax,  and  justly  opposed  to  the  creation  of  a 
district  with  a  less  area  and  a  higher  tax.  (2  Page  &  Jones  on 
Taxation  by  Assessment,  sec.  1013.) 

(b)  The  complaint  does  not  allege  that  defendant  paid  the 
[2]  first  installment,  though  that  might  be  inferred  from  the 
allegation  that  she  did  not  pay  the  second  or  third  installment ; 
but  even  if  such  an  inference  might  be  drawn,  the  complaint 
is  barren  of  any  suggestion  that  such  payment  was  made  vohin- 
[3]  tarily.  However,  the  city  could  not  be  misled  to  its  preju- 
dice by  the  payment  to  it  of  one  installment  of  a  tax  to  which 
it  was  not  entitled,  and  there  is  therefore  no  element  of  estoppel 
presented  upon  this  phase  of  the  case. 

The  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justigb  Brantlt  and  Ms.  Justiob  Sanneb  concur. 
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CITT  OF  LEWISTO^VN,  AFPSLLixr,  v.  WABB,  Bbpondeht. 

(No.  3;601.) 

(Snbmittod  March  90,  IttlO.    Doeldtd  M^  t,  Ul«.) 

[1B7  Pm.  B54.] 

(For  Byllabos,  me  City  of  Lewittown  y.  Warr,  ante,  p.  353.) 

Appeal  from  District  Court,  Fergu»  County;  Boy  S.  Ayert, 
Judge. 

Action  by  City  of  Lewktown  against  Helen  Warr.  ETndg- 
ment  for  defendant  and  plaintiff  appeala.    Affirmed. 

Mr.  I.  B.  KirHand,  for  Appellant 

Mr.  0.  W.  Belden,  for  Reapondent 

MR.  JUSTICE  HOLLOWAT  deUvered  the  opinion  of  the 
court. 

The  facta  in  this  case  are  identical  with  those  in  canse 
No.  8650  {ante,  p.  353,  157  Pac.  953),  and  upon  the  authority 
of  that  case  the  judgment  herein  ia  affirmed. 

Affinned. 

Mr.  Ciiilif'  JusnoB  Bbantlt  and  Mb.  Justioi  Sanneb  concur. 


52  Mont]    FiBST  Nat.  Bank  of  Milbs  City  v.  Babbett.       359 


FIRST  NATIONAL  BANK  OF  MILES  CITY,  Appellant,  v. 

BARRETT,  Respondent. 

(No.  3,647.) 
(Submitted  March  29,  1916.    Decified  May  8,  1916.) 

[157  Pac.  951.] 

Negotiable  InstrumenU — What  Constitutes — Defenses — Want  of 
Consideration — Erroneotts  Instruction, 

Negotiable  Instruments — ^What  Constitutes. 

1.  To  constitute  an  instrument  a  negotiable  one,  it  must,  under  sec- 
tion 6032,  Revised  Codes,  be  in  writing,  signed  by  the  maker,  contain 
an  unconditional  promise  to  pay  a  sum  certain  in  money,  and  be  pay- 
able, on  demand  or  at  a  fixed  or  determinable  future  time,  to  order 
or  bearer. 

[As  to  what  is  negotiable  instrument,  see  notes  in  14  Am.  Doc.  421; 
Ann.  Cas.  1912D,  4.] 

Same — Negotiability  not  Destroyed,  by  What. 

2.  The  negotiable  character  of  a  promissory  note  which  met  the  re- 
quirements of  the  statute  enumerated  above  was  not  affected  by  recitals 
therein  contained:  That  the  makers  had  purchased  a  stallion  from  the 
payee;  that  the  indebtedness  should  bear  interest  at  a  fixed  rate,  pay- 
able semi-annually;  that  upon  default  of  an  interest  installment,  the 
principal  sum  with  interest  should  become  due;  that  the  makers  should 
pay  an  attorney  fee  in  case  collection  had  to  be  enforced,  coupled  with 
an  order  authorizing  delivery  of  the  animal  to  any  one  of  the  makers. 

Same — Defenses  Available. 

3.  The  defenses  of  want  of  title  in  plaintiff  and  forgery  of  defend- 
ant's signature  are  available  whether  the  instrument  sued  on  be  negotia* 
ble  or  non-negotiable. 

Same — Want  of  Consideration — ^When  not  Defense. 

4.  In  an  action  by  an  indorsee  before  maturity  to  enforce  collection 
of  a  negotiable  promissory  note,  an  instruction  that  if  there  was  not 
any  consideration  for  the  instrument  as  between  the  maker  and  the 
payee,  verdict  must  be  for  defendant,  watf  erroneous. 

Appeal  from  District  Court,  Beaverhead  County;  W.  A. 
Clark,  Judge. 

Action  by  the  First  National  Bank  of  Miles  City  against 
M.  Barrett.  From  a  judgment  for  defendant  and  an  order 
denying  a  new  trial,  plaintiff  appeals.    Beversed  and  remanded. 


As  to  effect  of  provisions  accelerating  maturity,  as  affecting  nego- 
tiability of  note,  see  note  on  the  different  phases  of  the  question  in 
S5  L.  B.  A.  (n.  B.)  390;  It.  B.  A.  1915B,  472. 

For  authorities  passing  on  the  question  of  provisions  for  attorney's 
fees  as  affecting  negotiability  of  note,  see  note  in  L.  B.  A.  1915B,  675. 
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Messrs.  Loud,  Collins,  Campbell,  Wood  dk  Leavitt   and  Mr. 

i 

H.  B.  Duff,  for  Appellant,  submitted  a  brief;  Mr.  C.  H.  Loud 
argued  the  cause  orally. 

A  note  which  contains  a  statement  of  the  particular  trans- 
action giving  rise  to  the  instrument  is  not  thereby  rendered  non- 
negotiable.  (Selover  on  Negotiable  Instruments,  2d  ed.,  50; 
Newton  Wagon  Co.  v.  Diers,  10  Neb.  284,  4  N.  W.  995 ;  Doherty 
V.  Perry,  38  Ind.  15 ;  Bank  of  Sherman  v.  Apperson,  4  Fed.  25 ; 
First  National  Bank  v.  Michael,  96  N.  C.  53,  1  S.  E.  855.) 
**Thus  a  promise  to  pay  a  stated  sum  for  the  privilege  of  placing 
advertising  signs  in  street-cars  is  negotiable,  and  a  statement 
that  the  note  was  given  for  insurance,  or  for  personal  property 
or  for  rent,  does  not  destroy  its  negotiability."  {Id.;  Siegel  v. 
Chicago  Trust  etc.  Bank,  131  111.  569,  19  Am.  St.  Hep.  51,  7 
L.  R.  A.  537,  23  N.  E.  417 ;  American  Ins.  Co.  v.  OalUihan,  75 
Ind.  168;  Kirk  v.  Dodge  County  Mui.  Ins.  Co.,  39  Wis.  138, 
20  Am.  Rep.  39 ;  Union  Ins.  Co.  v.  Greenleaf,  64  Me.  123 ;  Taylor 
V.  Curry,  109  Mass.  36,  12  Am.  Rep.  661 ;  Collins  v.  Bradbury, 
64  Me.  37;  Buchanan  v.  Wren,  10  Tex.  Civ.  560,  30  S.  W.  1077.) 

Fraud  in  the  contract,  or  in  the  consideration  out  of  which 
the  note  arose,  is  no  defense  in  favor  of  the  maker  against  the 
boTia  fide  holder  thereof.  {Culver  v.  Hide  &  Leather  Bank,  78 
111.  625;  Wood  V.  Waters,  1  Litt.  (Ky.)  176,  13  Am.  Dec.  228; 
FarreU  v.  Lovett,  68  Me.  326,  28  Am.  Rep.  59 ;  Boss  v.  Webster, 
63  Conn.  64,  68,  26  Atl.  476 ;  Bam&y  v.  Earle,  13  Ala.  106 ;  King 
V.  Doane,  139  U.  S.  166,  35  L.  Ed.  84,  11  Sup.  Ct.  Rep.  465; 
Middletown  Bank  v.  Jerome,  18  Conn.  443;  Strough  v.  Oear, 
48  Ind.  100.) 

If  the  maker,  or  other  party  bound  by  the  original  considera- 
tion of  negotiable  paper,  proves  that  there  was  fraud  in  the 
inception  of  the  instrument,  or  circumstances  raising  a  strong 
suspicion  of  fraud,  the  general  presumption  in  favor  of  the 
holder  is  then  overcome,  and  he  is  bound  to  show  that  he  acquired 
the  paper  bona  fide,  for  value,  before  maturity,  and  in  the  usual 
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course  of  business,  and  under  circumstances  creating  no  pre- 
sumption that  he  knew  of  the  fraud.  {Beddl  y.  Herring,  77 
Cal.  572,  11  Am.  St.  Rep.  307,  20  Pac.  129 ;  Carrier  v.  Cameron, 

31  Mich.  373, 18  Am.  Rep.  192;  Hamilton  v.  Marks,  63  Mo.  167.) 

Messrs,  Norris,  Hvrd  &  Smith,  for  Respondent,  submitted  a 
brief ;  Mr.  Edwin  L.  Norris,  argued  the  cause  orally. 

The  lower  court  held  that  the  stockholders'  purchasing  con- 
tract in  issue  here  was  a  non-negotiable  instrument,  and  that 
any  defense  thereto  which  might  have  been  made  against  C.  W. 
Green,  the  original  payee  named  therein,  might  be  made  as 
against  the  plaintifF  and  appellant  herein.  This  holding  is  sup- 
ported by  the  provisions  of  section  5853,  Revised  Codes,  and  the 
case  of  State  v.  Mitton,  37  Mont.  366,  375,  127  Am.  St.  Rep.  732, 
96  Pac.  926. 

Whether  the  bank  was  a  beneficial  holder  of  the  note  or  held 
the  same  for  collection  purposes  was  a  disputed  and  material 
fact  in  the  case,  and  a  fact  which  the  jury  had  the  right  to,  and 
doubtless  did,  pass  upon  in  rendering  its  verdict. 

The  jury  having  in  its  verdict  found  all  the  issues  in  favor 
of  respondent,  it  must  be  presumed  that  it  found  that  the  appel- 
lant was  not  the  beneficial  owner  of  said  instrument,  and  held 
the  same  merely  for  collection  purposes. 

If  the  bank  was  not  the  beneficial  holder  of  said  note  and 
held  the  same  merely  for  collection  purposes,  then  any  defense 
that  might  have  been  offered  by  the  respondent  against  C.  W. 
Qreen,  the  payee  named  in  said  instrument,  could  with  like 
effect  be  offered  against  the  appellant.  {Craig  v.  Palo  Alto 
Stock  Farm,  16  Idaho,  701,  102  Pac.  393 ;  Smith  v.  Bayer,  46 
Or.  143,  114  Am.  St.  Rep.  858,  79  Pac.  497 ;  Prescott  v.  Leonard, 

32  Kan.  142,  4  Pac.  172 ;  Saulsbury  v.  Corwin,  40  Mo.  App.  373 ; 
Johnston  v.  Schnabaum,  86  Ark.  82,  126  Am.  St.  Rep.  1082,  15 
Ann.  Cas.  876, 17  L.  R.  A.  (n.  s.)  838, 109  S.  W.  1163;  Schneider 
V.  Johnson,  161  Mo.  App.  375,  143  S.  W.  78 ;  Wilson  v.  Tolson, 
79  Ga.  137,  3  S.  E.  900;  Holcowb  v.  Sayers,  173  Mich.  238,  138 
N.  W.  1043.) 
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Regardless  of  whether  or  not  the  stockholdero'  purchasing  oon- 
tract  was  a  f orgery,  there  can  be  no  question  but  that  the  same 
was  obtained  bj  or  originated  in  fraud,  and  under  such  condi- 
tions it  is  necessaiy  for  the  appellant  to  show  that  it  was  the 
holder  in  due  course  as  defined  by  statute,  and  this  the  appel- 
lant failed  to  do.  No  witness  for  appellant  anywhere  states  that 
the  bank  took  the  note  in  good  faith  and  for  value,  or  that  the 
bank  had  no  notice  of  the  infirmity  in  the  instrument  or  defect 
in  the  title  of  Mr.  Ingham  or  Mr.  Green  thereto.  The  appellant 
by  failing  to  bring  itself  within  the  purview  of  the  definition  of 
a  holder  in  due  course  may  not  now  insist  that  it  was  such  holder, 
or  that  it  may  be  exempt  from  the  fraud  practiced  by  Oreen, 
the  original  payee  and  holder  of  the  note,  upon  respondent  and 
the  persons  whose  names  are  purported  to  be  attached  to  said 
instrument. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  upon  an  instrument  in 
writing  which  it  is  alleged  was  transferred  to  plaintiff  by  in- 
dorsement before  maturity.  The  writing,  without  the  indorse- 
ment, follows: 

''Stockholders'  Purchasing  Contract. 

*'Nov.  15th,  1910. 
**  After  a  good  and  satisfactory  examination  of  the  Percheron 
stallion  named  Bobino  No.  33674  owned  by  C.  W.  Qreen,  of 
Miles  City,  Mont.,  and  recognizing  his  value  as  a  means  of  im- 
proving our  horse  stock,  we,  the  undersigned  subscribers,  hereby 
purchase  said  stallion  of  C.  W.  Green  accordingly,  and  we  hereby 
authorize  the  delivery  of  said  horse  to  any  one  of  the  subscribers 
hereto. 

*' $3,600.00.  Miles  City,  Mont.,  Nov.  15th,  1910. 

**For  value  received,  I  promise  to  pay  to  the  order  of  C.  W. 
Qreen,  the  sum  of  thirty-six  hundred  dollars,  payable  at  the 
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First  National  Bank  of  Miles  City,  Montana,  in  payments  as 
follows : 

Thirty-Six  Hundred  Dollara,  Nov.  16th,  1911. 

191-. 

191-. 

with  interest  from  date  at  the  rate  of  8  per  cent.,  payable  semi- 
annually, and,  if  not  so  paid,  the  whole  sum  of  both  principal 
and  interest  to  become  due  and  collectible  at  the  option  of  the 
holder  hereof,  and,  in  case  suit  or  action  is  instituted  to  collect 
payment,  I  agree  to  pay  reasonable  attorney  fees. 

'*M.  Babbbtt. 

''James  F.  Blaib. 

**W.  Q.  Blaib. 

**Nay  &  Jacobs. 

''Jambs  Mansfibld. 

"John  Thoma. 

"Fbank  Estebwold. 

"M.  K.  Davison. 

"James  Elmose  Co. 

"J.  R.  Scorr/' 

The  answer  consists  of  a  general  denial  of  all  the  allegations 
in  the  complaint,  a  specific  denial  that  there  was  ever  any  con- 
sideration for  the  instrument,  and  the  further  denial  that  the 
defendant  ever  executed  it.  The  answer  alleges  afBrmatively 
that,  if  defendant's  signature  is  afiSxed  to  the  writing,  it  was 
obtained  by  fraud.    The  reply  denies  all  new  matters. 

Upon  the  trial  the  court  adopted  the  theory  of  the  defendant 
that  the  instrument  is  non-negotiable  in  character,  and  that  any 
defenses  available  as  against  the  original  payee  were  equally 
available  as  against  the  plaintiff,  and  instructed  the  jury  accord- 
ingly. In  answer  to  a  special  interrogatory  the  jury  found  that 
there  was  not  any  consideration  for  the  writing.  A  general  ver- 
dict in  favor  of  the  defendant  was  returned,  and  from  the  judg- 
ment entered  thereon  and  from  an  order  denying  a  new  trials 
the  plaintiff  appealed* 
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Appellant  insists  that  the  instrament  in  question  is  a  nego- 
tiable promissory  note,  and  that  the  court  erred  in  the  theory 
adopted  for  the  trial  of  the  case.  Our  Negotiable  Instruments 
Act  (Rev.  Codes,  sees.  5842-6037)  defines  a  negotiable  promis- 
[1]  sory  note  as  follows:  **A  negotiable  promissory  note  within 
the  meaning  of  this  Act  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another  signed  by  the  maker  engaging 
to  pay  on  demand,  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to  bearer.  Where  a  note  is 
drawn  to  the  maker's  own  order,  it  is  not  complete  until  indorsed 
by  him.*'  (Sec.  6032.)  The  essential  elements  are:  (1)  It  must 
be  in  writing;  (2)  it  must  be  signed  by  the  maker;  (3)  it  must 
contain  an  unconditional  promise  to  pay  a  sum  certain  in  money ; 
(4)  it  must  be  payable  to  order  or  to  bearer;  (6)  it  must  be  pay- 
able on  demand  or  at  a  fixed  or  determinable  future  time.  These 
are  the  tests  prescribed  by  statute  to  which  every  instrument 
must  be  subjected  in  order  to  maintain  the  character  and  enjoy 
the  privileges  of  a  negotiable  promissory  note. 

To  what  extent  does  the  instrument  in  question  meet  these 
[2]  statutory  requirements t  (1)  It  is  in  writing.  (2)  It  is 
signed  by  the  makers.  (3)  It  contains  an  unconditional  promise 
to  pay  a  sum  certain  in  money,  to-wit,  $3,600.  (4)  It  is  pay- 
able at  a  fixed  time,  November  15,  1911.  (5)  It  is  payable  to 
the  order  of  C.  W.  Green.  The  instrument  recites  that  the 
makera  have  purchased  from  C.  W.  Green  the  Percheron  stallion 
Bobino,  but  this  addition  does  not  transgress  any  provision  of 
the  Negotiable  Instruments  Act ;  on  the  contrary,  such  a  recital 
is  specifically  authorized.  Section  5851  provides  that  an  un- 
qualified promise  is  unconditional  within  the  meaning  of  the 
Act,  though  it  is  coupled  with  a  statement  of  the  transaction 
which  gives  rise  to  the  instrument.  This  writing  in  question 
also  provides :  (a)  That  the  indebtedness  shall  bear  interest  at 
a  fixed  rate,  payable  semi-annually;  (b)  that  upon  default  in 
the  payment  of  an  interest  installment  the  principal  sum,  with 
interest,  shall  become  due;  and  (c)  that  the  makers  shall  pay 
an  attorney  fee  in  case  it  is  necessary  to  enforce  collection  of  the 
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indebtedness.  Provision  is  made  in  the  Negotiable  Instruments 
Act  for  all  of  these  apparent  qualifications  to  the  terms  of  the 
definition.  Section  5850,  subdivision  1,  covers  the  first;  sub* 
division  3  the  second;  and  subdivision  5  the  third.  This  leaves 
nothing  of  the  instrument  except  the  following:  *'We  hereby 
authorize  the  delivery  of  said  horse  to  any  one  of  the  subscribers 
hereto."  Respondent's  counsel  direct  our  attention  to  the  fact 
that  the  promise  to  pay  is  coupled  with  an  order  for  the  delivery 
of  the  horse.  Even  so,  it  does  not  affect  the  negotiable  charac- 
ter of  the  instrument.  It  still  meets  every  requirement  of  the 
definition  contained  in  section  6032,  above. 

The  statement  of  our  reason  for  the  decision  in  State  v.  Mitton, 
37  Mont.  366,  127  Am.  St.  Rep.  732,  96  Pac.  926,  is  not  as  dear 
as  it  might  have  been,  though  the  correctness  of  the  conclusion 
upon  the  character  of  the  instrument  there  involved  cannot  be 
questioned.  That  writing  contained  an  order  for  school  sup- 
plies to  be  shipped  "subject  to  approval,"  and  this  clearly  ren- 
dered the  promise  to  pay  conditional — conditioned  upon  the 
approval  of  the  goods  ordered.  The  decision  in  Cornish  v.  WooU 
verton,  32  Mont.  456,  108  Am.  St.  Rep.  598,  81  Pac.  4,  was  ren- 
dered under  a  different  statute  and  is  not  in  point  here. 

The  writing  in  question  is  a  negotiable,  promissory  note  within 
the  meaning  of  our  Code.  (See  Crawford's  Annotated  Nego- 
tiable Instruments  Law,  4th  ed.,  p.  17.) 

But  counsel  for  respondent  insist  that  the  pleadings  raise  an 
issue  as  to  plaintiff's  ownership  of  the  note  and  as  to  whether 
defendant  ever  signed  the  instrument  in  question,  and  that  the 
general  verdict  in  favor  of  the  defendant  is,  in  effect,  a  finding 
that  plaintiff  is  not  the  owner  of  the  note,  and  that  defendant's 
[3,4]  signature  thereto  is  a  forgery.  It  follows,  of  course, 
that  if  plaintiff  has  no  title  to  the  note,  it  cannot  maintain  this 
action,  and  it  is  equally  clear  that,  if  defendant's  signature  to 
the  instrument  is  a  forgery,  and  he  is  not  precluded  from  set- 
ting up  this  defense,  he  cannot  be  held  to  the  original  payee  or 
to  anyone  else ;  but  the  general  verdict  was  apparently  prompted 
solely  by  the  finding  of  no  consideration.    In  an  action  by  Qreen, 
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the  original  payee,  that  finding  would  be  eondiudTe.  The  de* 
fenjsea  of  want  of  title  in  plaintiff  and  forgery  of  defendant's 
signature  were  equally  available  whether  the  instrument  be  nego- 
tiable or  non-negotiable;  so  that  the  only  defense  to  which  the 
court's  instruction  No.  2  could  have  referred  properly  was  the 
defense  of  want  of  consideration,  and  that  instruction  therefore, 
in  effect,  charged  the  jury:  **If  you  find  that  there  was  not 
any  consideration  for  the  instrument  as  between  Oreen  and 
Barrett,  then  your  general  verdict  must  be  for  the  defendant." 
In  view  of  our  decision  that  the  instrument  is  negotiable  in 
character,  this  instruction  is  erroneouS|  as  was  likewise  the 
theory  upon  which  the  case  was  tried. 

The  judgment  and  order  are  reversed  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chibp  Justigb  Bsantlt  and  Mb.  Jubtigb  Sannbb  concur. 


In  be  WILLIAMS'  ESTATE.    WILLIAMS,  Kbspondbnt,  v. 

DAVIS  ET  Ali.,  APPEt4LANT8. 

(No.  3,726.) 
(Submitted  March  23,  1916.    Decided  May  11,  1916.) 

[157  Pac.  963.] 

Appeal  and  Error — Costs  on  Appeal — Order  of  Supreme  Court 
— Jurisdiction  of  District  Court — Taxing  Costs. 

Costs  on  Appeal — Order  of  Supreme  Court — ^Taziiig  Costs— District  Courts 
— Jurisdiction. 

1.  Over  an  order  made  by  the  supreme  court  granting  a  new  trial 
"at  the  costs  of  respondents,"  which  became  final  upon  issuance  of  the 
remittitur,  the  district  court  had  no  jurisdiction;  hence  a  motion  of 
respondents  to  tax  costs  was  properlj  denied. 

Appeal  and  Error — Taxing  Costs — ^Nonappealable  Orders. 

2.  The  costs  incurred  become  a  part  of  the  judgment,  and  their  dis- 
position is  reviewable  onlj  on  an  appeal  from  that  judgment,  and  not 
from  an  order  taxing  or  refusing  to  tax  them. 

[As  to  allowance  of  costs  and  counsel  fees  to  unsuccessful  party 
in  suit  to  construe  will,  see  note  in  Ann.  Cas.  19160,  714.] 
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Appeal  from  Districi  Court,  Silver  Bow  County,  in  t\e  Sec- 
ond Judicial  District;  J.  Miller  Smith,  Judge  of  the  First 
District,  presiding. 

Proceeding  by  Andrew  J.  Davis  and  another  for  the  prohate 
of  the  will  of  Rachel  B.  Williams,  deceased,  contested  by  Dor- 
othy Alice  Williams,  by  her  guardian,  Sibyl  Spott.  A  judg- 
ment admitting  the  instrument  to  probate,  and  an  order  refus- 
ing a  new  trial  were  reversed  on  appeal,  and  a  new  trial  ordered 
at  the  cost  of  proponents.  From  an  order  denying  a  motion 
to  tl<(e  district  court  to  tax  costs  against  the  funds  of  the  estate, 
proponents  appeal.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  Shelton  &  Wurman  and  Mr.  J.  A.  Poore,  for  Appel- 
lants. 

Ordinarily,  the  proponent  of  a  will  is  entitled  to  recover  his 
costs  out  of  the  estate,  whether  he  be  successful  or  not,  because 
it  is  his  duty  to  present  the  will  for  probate".  (40  Cyc.  1362, 
and  cases  cited.)  And  since  it  is  the  duty  of  an  executor  or 
one  having  possession  of  a  paper  purporting  to  be  the  last  will 
of  a  decedent  to  produce  and  file  the  same  for  probate,  in  the 
event  of  a  contest  which  is  determined  adversely  to  the  will, 
he  is  not  personally  liable  for  costs,  in  the  absence  of  a  showing 
of  bad  faith.  (40  Cyc.  1363  j  Abbott's  Probate  Law,  sees.  657, 
391.), 

Mr.  J.  E.  Healy,  for  Respondent. 

Broadly  speaking,  parties  to  a  will  contest  must  bear  their 
own  costs.  (Borland  on  Wills,  sec.  89,  note  48,  and  cases  cited.) 
The  court  may  not  exercise  its  discretion  as  to  costs  or  •attor- 
neys' fees  in  favor  of  the  proponents  where  the  will  has  not 
been  admitted  to  probate.  {Henry  v.  Superior  Court,  93  Cal. 
569,  29  Pac.  230;  Marrey's  Estate,  65  Cal.  287,  3  Pac.  896; 
Jessup's  Estate,  80  Cal.  625,  22  Pac.  260;  McKinney's  Estate, 
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112  Cal.  447,  44  Pac.  743.)  The  costs  of  the  first  trial  and 
second  trial  are  properly  taxable.  {SerUor  v.  Anderson,  130 
Cal.  290,  62  Pac.  563;  Kerr's  Code  Civ.  Proc,  sec.  1021, 
p.  1538.) 

.  MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

When  this  cause  was  before  us  on  the  first  appeal  (50  Mont. 
142,  145  Pac.  957),  the  judgment  and  order  were  reversed,  and 
a  new  trial  ordered  '*at  the  cost  of  the  respondents."  When 
appellant  presented  her  memorandum  of  costs  incurred  on 
appeal,  respondents  moved  the  district  court  to  tax  all  proper 
costs  against  the  funds  of  the  estate  and  not  against  them  indi- 
vidually, and  appealed  from  the  order  denying  their  motion. 

In  determining  the  appeals  as  was  done,  the  disposition  of 
[1]  the  costs  was  within  the  discretion  of  this  court.  (Sees. 
7158,  7718,  Rev.  Codes.)  We  directed  that  the  costs  of  appeal 
be  charged  against  the  respondents.  We  were  not  requested 
to  modify  that  order,  and  it  became  final  when  the  remittitur 
issued.  Over  that  order  the  district  court  had  no  jurisdiction 
except  to  enforce  it.  It  might  determine  disputed  items  of 
cost  {State  ex  rel.  Hurley  v.  District  Court,  27  Mont.  40,  69 
Pac.  244),  but  it  could  not  change  or  modify  the  order  as  made 
[2]  by  this  court.  The  costs  incurred  in  the  district  court 
became  a  part  of  the  judgment,  and  their  disposition  is  review- 
able only  on  an  appeal  from  that  judgment.  {Ferris  v.  Mc- 
Nally,  45  Mont.  20,  121  Pac.  889.) 

The  order  is  affirmed. 

Affirmed. 

Mb.  Chief  Justigb  Brantly  and  Mk.  Jusncs  Sanneb  concur. 


52  Mont.]  Statb  v.  Williams.  869 

STATE,  Respondent,  v.  WILLIAMS,  Appellant. 

(No.  3,863.) 
(Submitted  May  3,  1916.    Decided  May  13,  1916.) 

[167  Pac.  957.] 

OanUng — Possession    of   Impletnevis — Faro — Evidence  —  Suffi- 
ciency. 

1.  Evidenee  showing  that  defendant  had  in  his  possession  or  control 
a  faro  lay-out  contrary  to  section  8417,  Bevised  Codes,  held  sufficient 
to  warrant  conviction,  proof  that  he  also  had  a  dealer's  box — ^without 
which  the  game  of  faro  cannot  be  played — ^not  being  necessary  to 
complete  the  offense. 

[As  to  rebuttal  presumptiona  as  evidence,  see  note  in  Ann.  Oas. 
191SB,  977.] 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

C.  A.  Williams  was  convicted  of  a  violation  of  the  gaming 
law,  and  appeals  from  the  judgment  of  conviction.    Afirmed. 

Cause  submitted  on  briefs  of  GounseL 

Mr.  George  D.  Toole,  for  Appellant 

Mr.  J.  B.  Poindexter,  Attorney  Qeneral,  and  Mr.  Wm.  H. 
Poorman,  Assistant  Attorney  General,  for  Respondent 

ME.  JUSTICE  SANNEB  delivered  the  opinion  of  the  court. 

The  appellant  was  accused,  tried  and  convicted  of  a  violation 
of  section  8417,  Revised  Codes,  the  charge  being  that  at  the 
time  and  place  mentioned  in  the  information  he  did  willfully 
and  unlawfully,  etc.,  ''have  in  his  possession  and  under  his 
control  and  did  keep"  in  a  certain  room,  in  Butte,  occupied 
by  him,  ''gambling  implements,  to- wit,  a  faro  lay-out,"  etc.; 
and  he  seeks  a  reversal  of  the  judgment  against  him,  principally 
because,  as  he  contends,  the  evidence  is  insufficient. 


Authorities  on  the  question  of  power  to  seize   gambling  devices  in 
absence  of  charge  of  violation  of  laws  against  gambling,  see  note  in 
L.  B.  A.  1915A,  232. 
62  Mont. — 24 
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The  record  diBcloees  that  on  December  27,  1915,  the  appel* 
[1]  lant's  room  was  visited  by  the  police  and  others,  who 
therein  seized  certain  gambling  deirices,  including  what  some 
of  the  witnesses  call  '^a  faro  lay-ont/'  besides  $192.50  in  silver 
wrapped  up  in  a  ''crap  doth."  The  devices  so  fonnd  consti- 
tuted, according  to  at  least  one  of  the  witnesses,  all  the  para- 
phernalia used  to  conduct  the  game  of  faro,  except  the  "dealer's 
box/'  The  contention  is  that  the  term  ''faro  lay-out,"  as  used 
in  section  8417,  means  the  complete  outfit  requisite  to  conduct 
the  game  of  faro,  and,  as  the  game  cannot  be  carried  on  with- 
out the  dealer's  box,  the  failure  to  find  that  entitles  the  appel- 
lant to  his  discharge.  This  is  not  correct.  According  to 
standard  authorities,  there  are  for  the  game  of  faro  two  essen- 
tials and  various  accessories;  the  essentials  are  the  "dealer's 
box"  and  the  "lay-out,"  the  latter  being  a  board  commonly 
covered  with  green  cloth  to  which  the  entire  spade  suit  is  afiBxed 
in  a  certain  order.  (3  Century  Dictionary,  2144;  Standard 
Dictionary,  20th  Century  ed.,  662 ;  10  Britannica,  11th  ed.,  186 ; 
Foster's  Complete  Hoyle,  p.  487.)  That  this  was  known  to 
and  appreciated  by  the  legislature  in  framing  section  8417  is 
clear  from  the  fact  that,  omitting  the  colorless  accessories,  it 
fixed  upon  the  essentials  and  denounced  as  a  crime  the  pos- 
session of  either  the  dealer's  box  or  the  lay-out — a  meaningless 
provision  if  the  dealer's  box  were  in  legislative  contemplation 
a  necessary  part  of  the  lay-out  itself.  The  possession  of  the 
'Uay-out"  as  defined  above  was  amply  established;  the  case  was 
therefore  properly  submitted  to  the  jury,  who  were  authorized 
to  accept  or  reject  the  appellant's  explanation  of  such  posses- 
sion.   Their  verdict  cannot  be  disturbed. 

Some  minor  errors  of  a  procedural  character  are  also  as- 
signed, but  examination  of  them  fails  to  disclose  anything  to 
call  for  a  reversal. 

The  judgment  is  affirmed* 

Affirmed, 

Mb.  Chief  Justics  Bbantlt  and  Me.  Justigb  Hollowat 
concur. 
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STATE  EX  BEL.  McOBADE  bt  al.,  Relators,  v.  DISTRICT 

COURT  et  al.^  Deviendants. 

(No.  8,881.) 
(Sobmitted  Maj  11,  1916.    Bedded  May  19,  1916.) 

[157  Pac  1157.] 

Office  and  Officers — Removal — Nature  of  Proceeding — County 
Attorneys  —  Disqtudification  —  Appointment  of  Substitute — 
Power  of  District  Court — Compensation. 

Office   and   Officers — ^Removal — ^Disqualification   of   Coontj    Attorney — Ap- 
pointment of  Substitute — Power  of  District  Court. 

1.  Proceedings  for  the  removal  of  a  public  officer  under  section  9006, 
Berised  Codes,  being  of  a  criminal  nature,  the  district  court  is  em- 
powered by  section  9309  to  appoint  some  attorney  in  such  a  proceeding 
to  perform  the  duties  of  the  county  attorney  whenever  the  latter  is 
absent  on  account  of  either  neglect  or  sickness,  or  is  disqualified  for 
any  reason. 

[As  to  removal  of  public  officers  for  cause,  see  note  in  185  Ael  Et 
Bep.  250.] 

Same — Statutes. 

2.  The  power  granted  to  the  district  court  by  section  9005,  Bevised 
Codes,  in  a  proceeding  looking  to  the  removal  of  the  county  attorney, 
to  appoint  the  county  attorney  of  an  adjoining  county  to  act  as  prose- 
cuting officer,  may  only  be  exercised  when  charges  are  preferred  by  a 
grand  jury  under  section  8992. 

Same — Compensation  of  Substitute  for  County  Attorney. 

3.  An  attorney  appointed  under  section  9309,  Revised  Codes,  to  per- 
form the  duties  of  a  county  attorney  in  a  proceeding  in  which  the 
latter  was  sought  to  be  removed  upon  the  accusation  of  a  taxpayer 
charging  neglect  of  duty,  may  not  demand  or  receive  compensation 
for  his  services  out  of  the  county  treasury,  the  statute  not  making  any 
provision  therefor,  and  the  county  not  being  liable  as  upon  an  implied 
contract  to  pay  what  the  services  are  reasonably  worth. 

Same. 

4.  A  county  attorney  called  into  an  adjoining  county  by  appointment 
under  section  9005,  Revised  Codes,  to  act  as  prosecuting  officer  in  a 
proceeding  of  the  nature  of  that  referred  to  in  paragraph  2,  supra,  is 
not  entitled  to  compensation  for  services  thus  rendered. 

Original  application  by  the  State,  at  the  relation  of  Bamey 
McGrade  and  others,  for  a  writ  of  certiorari,  against  the  Dia- 
trict  Court  of  Silver  Bow  County,  and  Michael  Donlan,  a  judge 
thereof.    Order  complained  of  annulled. 

Messrs.  M.  F.  Canning,  A.  B.  Melzner  and  Dan  T.  MaOoy, 
for  Relators,  submitted  a  brief;  Mr.  MaUoy  argued  the  eauae 
orally. 
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Mr.  Frank  Walker  and  Mr.  T.  F.  Shea,  for  BeapondentSi 
argroed  the  cause  orally. 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  coart. 

Certiorari.  The  facts  disclosing  the  ground  of  the  applica- 
tion are  these:  On  January  10  of  this  year,  John  Johnson, 
filed  in  department  3  of  the  district  court  of  Silver  Bow  county 
an  accusation  charging  M.  F.  Canning,  the  county  attorney  of 
Silver  Bow  county,  with  neglect  and  failure  to  perform  his  duty 
as  such  o£Scer  in  the  enforcement  of  the  gaming  laws  of  the 
state,  and  demanding  that  he  be  removed  from  ofSce.  When  in 
response  to  a  citation  Canning  appeared  and  entered  his  plea 
of  not  guilty,  Honorable  Michael  Donlan,  the  judge  presiding, 
by  formal  order  called  upon  T.  F.  Shea,  Esq.,  county  attorney 
of  Powell  county,  to  prosecute  the  accusation.  PoweU  county 
docs  not  adjoin  Silver  Bow  county.  Mr.  Shea  appeared  and 
assumed  charge  of  the  proceedings.  The  trial  was  set  for 
February  16.  Pending  the  examination  of  witnesses  for  the 
accuser,  Mr.  Shea  moved  for  a  dismissal  of  the  accusation.  The 
motion  was  sustained  and  judgment  of  acquittal  was  entered. 
On  March  2  Mr.  Shea  presented  to  the  county  auditor  of  Silver 
Bow  county,  for  allowance  for  his  services,  a  claim  for  $500. 
The  auditor  refused  to  allow  it.  On  March  6,  upon  applica- 
tion of  Mr.  Shea  and  as  a  part  of  the  proceedings  in  the  matter 
of  the  accusation,  the  court  made  an  order  which,  omitting 
recital  of  the  action  taken  by  the  auditor,  reads:  **It  is  hereby 
ordered  and  this  does  order,  that  the  board  of  county  commis- 
sioners of  Silver  Bow  county  and  Qus  Stromme,  Barney  Mc- 
Grade,  Otto  Simonson,  members  of  said  board,  and  the  county 
clerk  and  recorder  of  Silver  Bow  county,  Montana,  and  the 
county  treasurer  of  Silver  Bow  county,  approve  said  claim; 
issue  a  warrant  upon  the  treasury  of  said  county  for  the  pay- 
ment of  said  sum  from  the  funds  of  the  county  of  Silver  Bow, 
and  pay  said  warrant  out  of  the  funds  of  the  treasury  of  Silver 
Bow  county,  in  its  proper  course."    On  March  10  the  oflScers 
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named  in  the  order  filed  a  motion  to  have  it  vacated.  The  court 
overruled  the  motion.  Thereupon  this  proceeding  was  insti- 
tuted to  have  the  order  annulled  on  the  ground  that  the  court 
was  without  power  to  make  it. 

The  solution  of  the  question  presented  requires  notice  of 
[1]  several  provisions  of  the  Revised  Codes  touching  the  power 
of  the  district  court  to  appoint  a  substitute  for  the  county 
attorney  in  criminal  cases,  and  an  answer  to  the  inquiry  what 
provision,  if  any,  is  made  for  the  compensation  of  the  substi- 
tute by  the  county,  and  how  the  amount  is  to  be  fixed.  That 
the  court  has  power  to  make  such  an  appointment  in  a  proceed- 
ing under  section  9006  of  the  Revised  Codes,  for 'the  summary 
removal  of  a  public  officer,  we  have  no  doubt.  The  proceeding, 
though  it  may  be  instituted  by  a  private  person,  is  a  public  pro- 
ceeding, and«  except  that  it  is  summary  in  its  nature,  is  to  be 
classed  as  a  prosecution  for  crime.  (Rev.  Codes,  sec.  8107; 
State  ex  rel.  Rowe  v.  District  Court,  44  Mont.  318,  Ann.  Cas. 
1913B,  396,  119  Pac.  1103 ;  State  v.  DriscoU,  49  Mont.  558,  144 
Pac.  153.)  In  State  ex  rel.  Rowe  v.  District  Court,  supra,  it 
was  referred  to  as  a  griio^i-criminal  proceeding ;  yet,  since  under 
section  9006  the  result  of  a  conviction  is  removal  from  office, 
and  this  is  defined  by  section  8107  as  a  punishment  for  a  crime, 
the  qualifying  term  ^^quasi"  might  as  well  have  been  omitted. 
Therefore,  except  when  he  is  himself  the  accused,  the  duty  de- 
volves upon  the  county  attorney  to  prosecute.  (Rev.  Codes, 
sec.  3052.)  Section  9309,  found  in  Chapter  II,  Title  VIII, 
Part  II,  relating  to  trials  in  criminal  cases,  provides:  "If  the 
county  attorney  fails  to  attend  at  the  trial,  the  court  must 
appoint  some  attorney  at  law  to  perform  the  duties  of  the  county 
attorney  before  the  grand  jury  or  otherwise."  Any  fair  con- 
struction of  this  provision  leads  to  the  conclusion  that  the  pur- 
pose of  the  legislature  in  enacting  it  was  to  empower  the  court 
to  appoint  some  attorney  to  perform  the  duties  of  the  county 
attorney  whenever,  owing  to  the  existence  of  an  emergency 
created  by  the  absence  of  this  officer  caused  by  his  negligence, 
sickness  or  disqualification,  the  latter  cannot  or  ought  not  to 
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act.  Obviously  when,  with  Teferenee  to  the  busmen  on  band, 
he  is  wholly  disqualified  to  act  by  reason  of  personal  interest 
in  it,  he  may  not  undertake  to  act  In  such  an  emergency  the 
court  must  necessarily  have  the  same  power  as  when  the  failure 
to  appear  is  attributable  to  negligrace  or  disability.  Otherwise 
the  accident  of  his  disqualification  would  wholly  interrupt  the 
business  of  the  court. 

In  appointing  Mr.  Shea,  the  court  evidently  proceeded  under 
[2]  section  9005.  Apparently  this  section  applies  to  proceed- 
ings instituted  by  charges  preferred  by  a  grand  jury  under 
section  8992.  We  incline  to  the  opinion  that  it  does,  for  the 
reason  that  it  refers  only  to  a  case  in  which  an  accusation  is 
presented  by  a  grand  jury.  This  being  so,  the  calling  in  of 
Mr.  Shea  in  his  ofScial  capacity  cannot  be  upheld  under  it, 
for  it  does  not  confer  upon  the  court  the  power  to  impose  any 
duty  upon  a  county  attorney  of  another  coimty  as  such,  except 
in  the  particular  emergency  named.  Nor  does  it  authorize  the 
calling  in  of  a  county  attorney  from  any  other  than  an  adjoin- 
ing county.  Even  so,  section  9309  is  broad  enough  to  warrant 
the  appointment  of  some  attorney  in  any  criminal  case  when 
the  emergency  contemplated  by  it  arises;  and  while  in  making 
its  selection  of  the  attorney  the  court  will  usually  choose  some- 
one from  among  the  local  attorneys,  it  is  not  required  to  do  so. 
It  may  for  the  best  of  reasons  be  compelled  to  call  upon  an 
attorney  residing  in  another  county,  as,  for  illustration,  when 
the  local  attorneys  who  are  otherwise  competent  may  also  them- 
selves be  disqualified. 

It  results  from  the  foregoing  considerations  that  while  Mr. 
Shea  was  authorized  by  his  appointment  to  appear  and  prose- 
cute the  accusation,  he  appeared  in  his  capacity  as  attorney, 
and  not  in  his  oflSeial  capacity  as  county  attorney.  This  brings 
[3,4]  us  to  the  question  whether  an  attorney  appointed  to 
perform  the  duties  of  the  county  attorney  in  the  emergency 
contemplated  by  the  statute  is  of  right  entitled  to  demand  and 
receive  compensation  for  his  services  out  of  the  county  treasury. 
We  do  not  find  any  provision  of  the  statute  so  declaring.    [We 


62  Mont.]     State  ex  eel.  MoGradb  v.  District  Coubt.        375 

think  that  if  Mr.  Shea  had  been  called  under  the  authority  con- 
ferred by  section  9005,  he  would  not  have  been  entitled  to  any 
compensation,  for  his  appearance  would  have  been  in  an  official 
capacity  in  obedience  to  a  requirement  which  the  district  judge 
would  have  been  authorized  to  make  of  him  as  an  officer.  His 
services  in  this  capacity  would  include  all  the  duties  imposed 
upon  him  by  law,  and  his  compensation  is  his  salary,  the  amount 
of  which  is  fixed  by  statute.  (Const.,  Art.  VIII,  sec.  19;  Kev. 
Codes,  sees.  362,  3052-3056,  3116.) 

*  It  is  contended,  however,  that  though  the  statute  does  not 
provide  any  compensation,  still  inasmuch  as  the  services  were 
rendered  by  Mr.  Shea,  the  county  is  liable  as  upon  an  implied 
contract  to  pay  what  they  were  reasonably  worth.  This  con- 
tention is  disposed  of,  we  think,  by  former  decisions  of  this 
court.  In  the  early  case  of  Johnston  v.  Leiois  and  Clark  County, 
2  Mont.  159,  the  question  presented  was  whether  an  attorney 
appointed  to  defend  an  indigent  person  accused  of  crime  was 
entitled  to  compensation  for  his  services.  The  statute  then  in 
force  (Crim.  Prac.  Act,  sec.  196;  Codified  Stats.  1871-72, 
p.  220),  required  the  court  to  appoint  attorneys  in  such  cases, 
but  made  no  provision  for  their  compensation.  The  court  held 
that  though  attorneys  so  appointed  must  perform  the  duties 
assigned  them,  they  could  not  recover  compensation  from  the 
county:  (1)  Because  there  was  no  provision  of  law  for  their 
compensation;  and  (2)  because  it  was  a  part  of  their  general 
duties  to  render  services  in  such  cases  when  required  to  do  so. 
In  a  concurring  opinion,  Mr.  Chief  Justice  Wade  said:  *'The 
statute  provides  that  it  shall  be  the  duty  of  the  court  to  assign 
counsel  to  defendants  in  certain  cases,  of  which  this  case  is  one ; 
and  the  plaintiff  rests  his  case  against  the  county  upon  the 
theory  that,  when  the  law  requires  a  service  to  be  performed, 
the  presumption  necessarily  arises  that  compensation  shall  be 
awarded  therefor,  and  that  no  service  can  be  required  unless 
payment  is  provided.  This  would  be  a  forcible  proposition  to 
urge  before  a  legislature  whose  province  it  is  to  make  laws,  but 
before  a  court  the  law  must  be  taken  as  it  is,  and  not  as  it  ought 
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to  be.    The  statute  does  require  the  service,  and  it  does  not 
provide  any  means  for  payment." 

In  Sears  ▼.  GdUatin  County,  20  Mont.  462,  40  L.  B.  A.  405, 
52  Pae.  204,  a  claim  had  been  presented  by  plaintiff  to  the 
board  of  commissioners  of  the  county  for  allowance  for  services 
as  a  member  of  a  posse  comitatus.  This  court  held  that  he 
could  not  sustain  his  claim,  quoting  with  approval  the  follow- 
ing from  State  v.  Baldwin,  14  S.  C.  135:  ^'One  who  renders 
service  to  the  state,  for  which  there  is  no  compensation  provided 
by  statute  cannot,  as  in  the  case  of  services  rendered  to  a  private 
person,  raise  an  implied  €Lssumpsit  against  the  state,  and  for  such 
service  he  has  no  legal  daim,  *  *  *  no  claim  which  can  be 
enforced  by  law.'* 

Again,  in  Wade  v.  Letvis  and  Clark  Cotmty,  24  Mont.  335, 
61  Pac.  879,  the  court  had  before  it  the  question  whether  under 
a  statute  then  in  force  a  county  surveyor  was  entitled  to  mile- 
age for  the  distance  actually  traveled  in  the  discharge  of  his 
ofBcial  duties.  The  statute  provided  that:  **The  county  sur- 
veyor of  each  county  shall  receive  as  full  compensation  for  the 
performance  of  his  duties  as  county  surveyor,  in  connection 
with  the  roads  and  otherwise,  the  sum  of  five  dollars  per  day." 
The  conclusion  was  that  this  officer  was  not  entitled  to  such 
mileage  because  the  statute  did  not  impose  upon  the  county 
liability  for  it. 

After  the  decision  in  Johnston  v.  Lewis  and  Clark  County, 
supra,  the  legislature  enacted  a  provision  under  which  attorneys 
appointed  to  defend  indigent  defendants  in  criminal  cases  might 
claim  and  receive  compensation  from  the  county  in  an  amount 
to  be  fixed  by  the  court  as  therein  prescribed.  (Laws  1881, 
p.  12.)  And  a  like  provision  is  found  in  section  9189  of  the 
Revised  Codes.  As  we  have  already  said,  there  is  no  provision 
allowing  compensation  for  services  performed  in  pursuance  of 
an  appointment  under  section  9309,  supra.  Since  this  is  so, 
the  court  cannot  charge  the  county  with  it.  As  was  aptly  said 
by  Chief  Justice  Wade  in  Johnston  v.  Leuris  and  Clark  County, 
supra:  **  Money  can  only  be  drawn  from  the  county  treasury 
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in  pursuance  of  the  statute,  and  as  authorized  by  law,  and  any 
order  drawn  on  the  treasury  without  this  authority  is  void. 
There  is  no  statute  in  the  territory  authorizing  courts  to  order 
attorneys  to  be  paid  from  the  county  treasury  for  services  ren- 
dered in  defending  prisoners;  there  is  no  statute  authorizing 
the  buard  of  commissioners  to  draw  an  order  on  the  treasury 
in  payment  for  such  services;  and  there  is  no  statute  authoriz- 
ing the  county  treasurer  to  pay  for  such  service;  and  in  the 
absence  of  authority  it  would  be  simply  judicial  legislation,  or 
worse,  for  the  courts  to  open  the  door  of  the  treasury  to  any 
demands  not  authorized  by  law."  The  same  rule  applies  here. 
Courts  cannot  legislate;  much  less  may  a  district  court  in  exer- 
cising the  authority  conferred  by  the  statute  create  a  liability 
when  the  legislature  has  not  sanctioned  it.  Its  authority  is 
confined  exclusively  to  the  appointment  of  an  attorney  to  per- 
form the  duty  required,  and  does  not  extend  to  the  employment 
of  an  attorney  for  the  county,  thus  fixing  a  liability  upon  the 
county  for  any  amount. 

It  may  be  contended  that  the  state  cannot  lawfully  exact 
services  of  an  attorney  in  such  cases  without  compensation. 
This  question  we  are  not  required  to  decide.  If  it  cannot,  the 
attorney  is  not  obliged  to  perform  the  services.  If  he  does,  he 
acts  with  full  knowledge  that  the  legislature  has  made  no  pro- 
vision for  his  compensation,  and  he  cannot  demand  any. 

The  district  court  had  no  authority  to  make  the  order.  It  is 
therefore  annulled. 

Order  anniMed. 

Mb.  Justice  Sanneb  and  Mb.  Jxtsticb  Hollowat  concur. 
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HILL,   Appellant,  v.  BAE,  Statb   Tbeasuber,  Bbspondent. 

(No.  8,870.) 
(Submitted  Maj  22,  1916.    Deddad  June  2,  1916.) 

[158  Pac.  826.] 

Injunction— Farm  Loan  Aci—Cowtautional  Law— Equal  Pro- 
tection of  Laws— Appropriations— Lending  Credit  of  State- 
Exemptions— Recordation  Fees— Mortgages. 

InjunctioD-.Taipayer's  Suit— District  Court— Juriadictioii. 

I.  The  diatnct  court  had  jurigdiction  to  hear,  and  a  citizen  and  tax- 
payer could  maintain,  a  suit  to  enjoin  the  state  treasurer  from  issuinff, 
negotiating  or  selling  bonds  pursuant  to  the  provisions  of  the  Farm 
Loan  Act  (Chap.  28,  Laws  1915). 

Constitutional  Law— Equal  Protection  of  the  Laws— Discrimination. 

Q  >,       ^^®   meaning  of  the  Fourteenth   Amendment  to  the  United 

States  Constitution,  a  privilege  conferred  upon  one  class  is  a  discrimina- 
tion m  favor  of  that  class  and  against  all  others  not  similarly  favored, 
as  a  burden  upon  one  class  is  a  discrimination  against  it  and  in  favor 
of  all  others  not  similarly  burdened. 

[As  to  the  constitutional  requirement  of  equal  protection  of  laws, 
see  note  in  25  Am.  St.  B«p.  878.] 

Same. 

3.  A  privilege  or  a  burden  is  or  is  not  a  denial  of  the  equal  protection 
of  the  laws,  under  the  Fourteenth  Amendment,  swpra,  according  to 
whether  the  discrimination  relates  to  a  matter  upon  which  classifica- 
tion is  legally  permissible,  and,  if  so,  whether  the  classification  ij  a 
reasonable  one. 

Same — Classification — To  be  Upheld,  When. 

4.  If  the  classification  adopted  by  the  legislature  in  enacting  a  stat- 
ute conferring  a  privilege  is  practical,  it  is  not  reviewable  unless  pal- 
pably arbitrary. 

Same  —  Construction  of  Statutes  —  Wisdom  of  Legislation  —  Province  of 
Court. 

5.  In  determining  the  constitutionality  of  a  statute,  the  supreme  court 
may  not  concern  itself  with  the  accuracy  or  wisdom  of  the  view  enter- 
tained by  the  legislature  in  making  it. 

Farm  Loan  Act — Constitution — Equal  Protection  of  the  Laws. 

6.  Meld,  that  the  Farm  Loan  Act  (Chap.  28,  Laws  1915),  in  selecting 
the  agricultural  interests  of  the  state  as  the  beneficiary  of  its  provi- 
sions to  the  exclusion  of  others,  and  in  discriminating  in  favor  of  such 
farmers  only  who  are  able  to  offer  a  certain  kind  of  security,  thus 
excluding  all  those  who  have  less  desirable  or  no  security  at  all,  is  not 
unconstitutional  as  denying  the  equal  protection  of  the  laws. 

Same— Appropriations — Constitutionality. 

7.  Section  12,  Article  XII,  of  the  state  Constitution,  forbidding  appro- 
priations for  a  longer  term  than  two  years,  operates  as  an  automatic 
Umit,  so  that  an  unlimited  appropriation  as  to  time  will  expire  at  the 
end  of  two  years,  and  is  not  void  ab  wititK 
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Same — Appropriations — Separate  Bills. 

8.  Where  an  appropriation  is  a  mere  incident  to  a  larger,  but  single, 
subject  of  legislation — such  as  the  creation  of  a  Farm  Loan  Commis- 
sion under  Chapter  28,  Laws  of  1915,  and  providing  funds  for  its 
inauguration  and  conduct — ^it  need  not  be  made  bj  separate  bill  as 
otherwise  required  by  section  33,  Article  V,  of  the  Constitution. 

Same— Appropriations—Lending  Credit  of  State— Constitution. 

9.  Held,  that  the  provision  of  Chapter  28,  Laws  of  1915,  appropriat- 
ing $20,000  to  serve  as  a  guaranty  fund  to  assure  prompt  payment  of 
interest  on  farm  loan  bonds,  is  void  under  section  85  of  Article  V  of 
the  Constitution,  because  the  funds  thus  appropriated  are  "not  under 
the  absolute  control  of  the  state,"  and  under  section  1,  Article  XIII, 
because  by  it  the  credit  of  the  state  is  given  as  an  assurance  for  the 
benefit  of  those  who  may  become  lenders  under  the  Act. 

Statutes-rConstitution— Partial  Invalidity. 

10.  The  insertion  of  a  void  provision  in  an  Act  otherwise  valid  does 
not  render  it  inoperative  as  a  whole  unless  the  objectionable  clause  is 
indispensable  to  its  operation  or  constituted  the  inducement  to  its 
enactment. 

Farm  Loan  Act — Fees — exemptions — ^Power  of  State. 

11.  The  state  could  properly  exempt  itself  or  its  officers  from  the 
payment  of  recording  fees  on  mortgages  given  under  the  Farm  Loan 
Act. 

Mortgages — ^Recordation — Fees — ^By  Whom  to  be  Paid. 

12.  Becording  fees  are  to  be  paid  by  those  whose  interests  are  pro- 
tected by  recordation — ^in  case  of  mortgage,  by  tbe  mortgagee. 

Farm  Loan  Act — Exemptions — Equal  Protection  of  Laws. 

13.  Inasmuch  as  the  exemption  from  payment  of  fee  for  recording 
the  mortgage  placed  upon  his  land  for  a  loan  obtained  under  the  Farm 
Loan  Act  is  not  for  the  benefit  of  the  farmer — the  borrower — but  for 
that  of  the  lender — the  real  mortgagee — ^the  discrimination  between 
the  latter  and  all  other  mortgagees  l^ld  to  vitiate  the  Act  so  far  as 
the  exemption  is  concerned,  under  the  equal  protection  of  the  law 
clause  of  the  Constitution. 

Statutes — Constitutionality — ^Who  may  not  Question. 

14.  One  not  prejudicially  affected  by  unconstitutional  clauses  of  a 
statute  is  not  entitled  to  complain  of  its  unconstitutionality. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  B.  Lee 
Word,  Judge. 

Suit  by  George  H.  Hill  to  enjoin  William  C.  Bae,  as  State 
Treasurer  of  the  State  of  Montana,  from  issuing,  negotiating 
or  selling  boiids  pursuant  to  the  Farm  Loan  Act.  Judgment 
for  defendant,  and  plaintiff  appeals.     Affirmed. 

Messrs.  Wight  &  Pew,  for  Appellant,  submitted  a  brief;  Mr. 
Chas.  E.  Pew  argued  the  cause  orally. 

In  behalf  of  Respondent,  there  was  a  brief  by  Mr,  /.  B. 
Poindexter,  Attorney  Qeneral|  Mr.  Wm.  H.  Poorman  and  Mr. 
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Cha^s.  S.  Wag^ier,  Assistant  Attorneys  General,  and  oral  argu- 
ment by  Mr.  Poomian  and  Mr,  Wagner, 

MR.  JUSTICE  SANNBR  delivered  the  opinion  of  the  court. 

The  plaintiff,  alleging  his  status  ajs  citizen  and  taxpayer  of 
Lewis  and  Clark  county,  Montana,  brought  this  suit  to  enjoin 
the  defendant,  as  state  treasurer,  from  issuing,  negotiating  or 
selling  certain  bonds  pursuant  to  the  provisions  of  Chapter  28 
of  the  Laws  of  1915,  commonly  called  the  Farm  Loan  Act. 
Claim  to  the  relief  sought  is  based  upon  the  contention  that  the 
Act  is  unconstitutional,  and  that,  in  connection  with  the  pro- 
posed issue,  negotiation  and  sale  of  bonds  thereunder,  the  de- 
fendant has  expended,  and,  unless  restrained,  will  expend,  large 
sums  of  money  belonging  to  the  -state.  The  defendant  de- 
murred, questioning  the  plaintiff's  main  contention,  his  right 
to  maintain  the  suit,  and  the  power  of  the  court  to  hear  it. 
The  demurrer  was  sustained,  not,  however,  on  either  of  the 
technical  grounds  assigned,  and  the  plaintiff,  refusing  to  plead 
further,  suffered  judgment  of  dismissal  to  be  entered.  This 
appeal  is  from  that  judgment. 

1.  The  defendant  again  insists  that  the  court  had  no  juris- 
[1]  diction  to  hear  this  suit,  and  the  plaintiff  none  to  maintain 
it — the  former  because  "an  injunction  cannot  be  granted 
•  •  •  to  prevent  the  execution  of  a  public  statute,  by  officers 
of  the  law,  for  the  public  benefit*'  (Rev.  Codes,  sec.  6121) ;  the 
latter  because  it  does  not  appear  that  the  plaintiff  will  suffer 
any  other  or  different  injury  than  the  taxpayers  of  the  state  in 
general.  The  assumption  that  the  Farm  Loan  Act  or  its  execu- 
tion is  for  the  public  benefit  begs  the  whole  question;  while 
the  plaintiff's  right  as  citizen  and  taxpayer  to  maintain  such  a 
suit  as  this  is  settled  by  a  long  line  of  decisions  in  this  state, 
extending  from  Chumasero  v.  Potts,  2  Mont.  242,  to  Poe  v. 
Sheridan  County,  52  Mont.  279,  157  Pac.  185. 

2.  In  its  general  scope  and  purpose  the  Farm  Loan  Act  is 
[2]  assailed  as  obnoxious  class  legislation,  or  a  denial  of  the 
equal  protection  of  the  laws,  contrary  to  the  Fourteenth  Amend- 
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ment  to  the  national  Constitution.  Whether  this  is  so  or  not 
depends  on  what  the  Act  designs  to  do,  how  it  designs  to  do  it, 
and  what  may  be  its  effect  upon  those  without  as  well  as  those 
within  its  scope.  It  may  be  analyzed  as:  (1)  Creating  a  de- 
partment of  farm  loans,  for  which  the  state  treasurer  is  the 
commissioner  or  head,  the  several  county  treasurers  are  local 
representatives,  the  attorney  general  is  the  legal  adviser,  the 
state  examiner  is  the  auditor,  and  the  several  county  attorneys 
are,  as  such,  required  to  render  legal  service;  (2)  imposing 
upon  that  department  the  duty  to  formulate  and  receive  appli- 
cations for  loans  on  nonurban  property,  to  require  and  pass 
upon  proof  of  title,  productive  value  and  other  facts  pertinent 
to  the  security  offered,  to  formulate  all  mortgages  given  to 
secure  such  loans  and  be  named  as  mortgagee  therein,  to  formu- 
late, issue  and  offer  for  sale  the  bonds  intended  as  evidence 
of  such  loans,  to  collect  all  payments  as  they  become  due,  and 
to  pay  the  bonds  as  they  mature  according  to  the  scheme  set 
forth;  (3)  prescribing  the  character  of  property  which  shall  be 
accepted  as  security  and  how  it  shall  be  held  as  such,  the  gen- 
eral nature  of  the  bonds,  the  rate  of  interest  they  shall  bear, 
how  they  shall  mature,  where  they  shall  be  payable,  the  manner 
in  which  payments  shall  be  taken  up,  and  the  means  to  be 
employed  in  caring  for  cases  of  default;  (4)  appropriating 
$25,000  out  of  the  state  treasury,  of  which  $5,000  is  to  be  used 
for  administrative  purposes,  but  to  be  recouped,  so  far  as  may 
be,  by  taking  one-eighth  of  each  payment  required  of  the  mort- 
gagors, and  $20,000  to  serve  as  a  guaranty  fund  to  assure  the 
prompt  payment  of  maturing  bonds,  with  interest,  and  to  be 
recouped  by  the  proceeds  of  foreclosures  against  defaulting 
debtors,  or,  if  necessary,  by  assessments  upon  nondefaulting 
owners  whose  mortgages  are  security  for  the  same  series  of 
bonds;  and  (5)  exempting  from  recording  fees  and  from  taxa- 
tion the  mortgages  given  to  secure  such  loans.  In  short,  for 
reasons  not  declared  in  the  Act  itself,  it  designs  to  assist  agri- 
culturists in  securing  loans  on  their  real  estate  by  and  through 
the  activities  of  a  public  department,  aided  to  greater  or  less 
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extent  by  public  funds,  and  fhiu  to  confer  npon  tiiat  partienlar 
elaas  certain  privileges  not  as  yet  enjoyed  by  any  other. 

In  the  application  of  the  Fourteenth  Amendment  to  the  Con* 
stitution  of  the  United  States  no  distinction  is  to  be  observed 
between  the  effect  of  privileges  conferred  and  the  effect  of 
burdens  imposed.  A  privilege  conferred  upon  one  class  is  a 
discrimination  in  favor  of  that  class  and  against  all  others  not 
similarly  endowed,  aa  a  burden  upon  one  class  is  a  discrim- 
ination against  it  and  in  favor  of  all  others  not  similarly  afiSicted. 
But  a  discrimination  is  not  necessarily  unlawful  merely  be* 
cause  it  is  a  discrimination.  Indeed,  the  greater  part  of  all 
legislation  is  discriminatory  either  in  the  extent  to  which  it 
operates,  the  manner  in  which  it  applies,  or  the  objects  sought 
to  be  attained  by  it;  and  we  are  commanded  by  the  highest 
judicial  authority  of  the  land  ''to  be  cautious  about  pressing 
the  broad  words  of  the  Fourteenth  Amendment  to  a  dryly 
logical  extreme.  Many  laws  which  it  would  be  vain  to  ask  the 
court  to  overthrow  could  be  shown,  easily  enough,  to  transgress 
a  scholastic  interpretation  of  one  or  another  of  the  great  guar- 
anties in  the  Bill  of  Rights."  (Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  Ann.  Cas.  1912A,  487,  32  L.  B.  A.  (n.  s.)  1062, 
[8]  55  L.  Ed.  112,  31  Sup.  Ct.  Rep.  186.)  A  privilege,  or  a 
burden,  is  or  is  not  a  denial  of  the  equal  protection  of  the  laws, 
according  to  whether  the  discrimination  relates  to  a  matter 
upon  which  classification  is  legally  permissible,  and,  if  so, 
whether  the  classification  is  a  reasonable  one.  That  classifica- 
tion is  permissible,  because  in  the  essential  nature  of  things 
and  in  any  due  appreciation  of  equality  in  the  operation  of 
the  law  it  is  necessary  in  legislation  for  purposes  of  revenue, 
or  in  the  application  of  the  police  power  strictly  so  called,  or 
in  legislation  designed  to  increase  the  industries  of  the  state, 
develop  its  resources,  or  add  to  its  wealth  and  prosperity,  is 
abundantly  settled  by  judicial  decision  as  well  as  by  the  course 
of  legislation.  To  cover  the  entire  field  of  this  subject  is  impos- 
sible within  any  reasonable  limits.  Suffice  it  to  say  that  by  the 
supreme  court  of  the  United  States,  construing  this  very  amend- 
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ment,  classifications  have  been  sustained  based  upon  differences 
in  the  amount  of  legacies,  differences  between  corporations, 
differences  between  land  dependent  on  its  use  for  agricultural 
and  other  purposes,  differences  between  fire  insurance  and  other 
insurance,  differences  in  the  character  of  work,  differences  be- 
tween hiring  persons  to  labor  in  the  state  and  hiring  persons 
to  labor  out  of  the  state,  differences  between  sugar  refineries 
based  entirely  on  whether  the  sugar  refined  was  purchased  or 
produced  by  the  refiner,  as  well  as  various  other  differences 
too  numerous  to  mention.  {Magoun  v.  IlUnois  T.  dk  S.  Bank, 
170  U.  S.  283,  42  L.  Ed.  1037,  18  Sup.  Ct.  Rep.  594;  Clark  v. 
Kansas  City,  176  U.  S.  114,  44  L.  Ed.  392,  20  Sup.  Ct.  Rep. 
284;  Chindling  v.  Chicago,  177  U.  S.  183,  44  L.  Ed.  725,  20 
Sup.  Ct.  Rep.  633 ;  Petit  v.  Minnesota,  177  U.  S.  164,  44  L.  Ed. 
716,  20  Sup.  Ct.  Rep.  666;  Williams  v.  Fears,  179  U.  S.  270, 
45  L.  Ed.  186,  21  Sup.  Ct.  Rep.  128 ;  American  Sugar  Refining 
Co.  V.  Louisiana,  179  U.  S.  89,  45  L.  Ed.  102,  21  Sup.  Ct.  Rep. 
43,  and  cases  cited  in  these  decisions.) 

In  Barbier  v.  ConnoUy,  113  U.  S.  27,  28  L.  Ed.  923,  5  Sup. 
Ct.  Rep.  357,  Mr.  Justice  Field,  speaking  for  the  court,  said: 
''Neither  the  amendment,  broad  and  comprehensive  as  it  is,  nor 
any  other  amendment,  was  designed  to  interfere  with  the  power 
of  the  state,  sometimes  termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals,  education  and 
good  order  of  the  people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state,  develop  its  resources,  and  add  to  its 
wealth  and  prosperity.  From  the  very  necessities  of  society, 
legislation  of  a  special  character,  having  these  objects  in  view, 
must  often  be  had  in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains.  Special  burdens  are  often 
necessary  for  general  benefits — for  supplying  water,  preventing 
fires,  lighting  districts,  cleaning  streets,  opening  parks  and  many 
other  objects.  Regulations  for  these  purposes  may  press  with 
more  or  less  weight  upon  one  than  upon  another,  but  they 
are  designed,  not  to  impose  unequal  or  unnecessary  restrictions 
upon  anyone,  but  to  promote,  with  as  little  individual  incon- 
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venience  as  possible,  the  general  good.  Though  in  many  respects 
necessarily  special  in  their  character,  they  do  not  famish  just 
ground  of  complaint  if  they  operate  alike  upon  all  persons  and 
property  under  the  same  circumstances  and  conditions." 

In  Clark  v.  Kanscts  City,  supra,  a  state  statute  was  under 
consideration  which  authorized  certain  cities  to  annex  lands 
adjoining  the  city  limits,  but  provided  that  "nothing  in  this 
Act  shall  be  taken  or  held  to  apply  to  any  tract  or  tracts  of 
land  used  for  agricultural  purposes  when  the  same  is  not  owned 
by  any  railroad  or  other  corporation,"  and  the  court  upheld 
the  distinction,  declaring  that  it  was  justified  by  the  principle 
of  the  cases  cited  above:  ''That  principle  leaves  to  the  state 
the  adaptation  of  its  laws  to  its  conditions.  The  growth  of 
cities  is  inevitable,  and  in  providing  for  their  expansion  it  may 
be  the  judgment  of  an  agricultural  state  that  they  should  find 
a  limit  in  the  lands  actually  used  for  agriculture." 

In  American  Sugar  Refining  Co.  v.  Louisiana,  supra,  a  state 
statute  imposing  a  license  tax  upon  persons  and  corporations 
carrying  on  the  business  of  refining  sugar  and  molasses,  but 
exempting  from  its  operation  ''planters  and  farmers  grinding 
and  refining  their  own  sugar  and  molasses,"  was  sustained  with 
the  remark  that:  "The  discrimination  is  obviously  intended  as 
an  encouragement  to  agriculture,  and  does  not  deny  to  persons 
and  corporations  engaged  in  a  general  refining  business  the 
equal  protection  of  the  laws." 

So,  too,  legislative  activity  having  for  its  avowed  purpose 
the  encouragement  of  this  or  that  particular  industry  deemed 
of  importance  to  the  state  has  been  prolific  of  results.  We  need 
not  go  beyond  the  boundaries  of  our  own  commonwealth  for 
instances  which  now  form  part  and  parcel  of  our  very  political 
and  economic  life.  We  cite  the  state  board  of  stock  commis- 
sioners, the  state  board  of  sheep  commissioners,  and  the  live- 
stock sanitary  board,  specifically  charged  with  the  supervision 
and  protection  of  the  stock  interests  of  the  state,  together  with 
the  considerable  mass  of  legislation  enacted  to  foster  this  in- 
dustry; the  state  board  of  horticulture,  with  the  laws  for  the 
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prevention  and  eradication  of  insect  pests  and  plant  diseases, 
distinctly  held  by  this  court  to  be  a  vaild  exercise  of  the  power 
vested  in  the  state  to  promote  the  general  welfare  (ColvUl  ▼. 
Fox,  51  Mont.  72,  149  Pac.  496) ;  the  bureau  of  agriculture  and 
publicity  and  the  bureau  of  labor  and  industry,  whose  functions 
are  to  further,  in  certain  ways,  **the  agricultural,  commercial, 
mining,  manufacturing  and  labor  interests  of  the  state";  the 
state  fair;  our  extensive  Code  of  labor  statutes,  including  the 
regulations  for  mining,  and  the  laws  for  the  compensation  of 
injured  workmen;  the  state  board  of  poultry  husbandry;  the 
maintenance  of  experiment  stations,  substations  and  county 
agriculturists;  our  provisions  for  the  organization  of  irrigation 
and  drain  districts;  and,  in  part,  the  institution  and  main- 
tenance of  the  Agricultural  College  and  the  School  of  Mines 
themselves.  In  the  face  of  all  that  has  been  said  and  done 
in  this  connection,  it  ia  too  late  to  claim  that  the  mere  selection 
of  a  given  industry  or  pursuit  for  favorable  consideration  by 
the  state  is  a  denial  to  others  of  the  equal  protection  of  the  law. 
Plaintiff  urges  as  decisive  against  the  Act  that  in  State  v. 
Cudahy  Packing  Co.,  33  Mont.  179,  114  Am.  St.  Rep.  804,  8 
Ann.  Cas.  717,  82  Pac.  833,  this  court,  following  the  decision 
of  the  national  supreme  court  in  Connolly  v.  Union  Sewer  Pipe 
Co,,  184  U.  S.  540,  46  L.  Ed.  679,  22  Sup.  Ct.  Rep.  431,  held  an 
anti-trust  law  of  this  state  to  be  invalid  as  a  denial  of  the  equal 
protection  of  the  laws  because,  though  forbidding  persons,  cor- 
porations and  associations  generally  from  combining  to  fix 
prices,  regulate  production  or  create  restrictions  in  trade,  it 
exempted  from  its  operation  **  persons  engaged  in  horticulture 
or  agriculture  with  a  view  of  enhancing  the  price  of  their 
products."  The  idea  underlying  both  these  decisions  is  that 
if,  in  the  large  design  to  protect  the  public  from  extortion, 
combinations  to  control  prices  should  be  forbidden,  all  should 
be,  because,  with  reference  to  that  design,  no  legitimate  dis- 
tinction can  be  made  among  them.  This  ia  apparent  from  the 
fact  that  in  the  ConnoUy  Case  the  court,  reasserting  the  right  of 
the  states  to  classify,  insists  that  classification  '^must  always  rest 
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apon  some  difference  which  bears  a  reasonable  and  jnst  rela- 
tion to  the  Act  in  respect  to  which  the  classification  is  proposed." 
[4]  It  does  not  follow,  however,  that  the  object  in  respect  to 
which  the  classification  is  made  must  commend  itself  to  ''cer- 
tain preconceived  and  deeply  rooted  notions  of  lawyers"  (Ctitv- 
ningham  v.  Northwestern  Imp.  Co.,  44  Mont.  180,  204,  119 
Pac.  554),  or  that  the  classification  must  always  depend  ''on 
scientific  or  marked  differences  in  things  or  persons  or  rela- 
tions ;  it  suffices  if  it  is  practical,  and  it  is  not  reviewable  unless 
palpably  arbitrary."  (Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557, 
562,  43  L.  Ed.  552,  19  Sup.  Ct.  Eep.  281.) 

The  question  then  is  whether,  within  the  lines  thus  drawn, 
[6,  6]  the  selection  of  agriculturists  for  the  particular  form 
of  consideration  here  accorded  can  be  justified.  We  think  it 
can,  bearing  in  mind  that  with  the  accuracy  or  wisdom  of  the 
legislative  view  we  may  not  concern  ourselves.  (Mobile  County 
V.  Kimball,  102  U.  S.  691,  26  L.  Ed,  238 ;  Magoun  v.  Illinois  T. 
dk  8.  Bank,  supra;  Atchison,  T.  &  8.  F.  B.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  102,  43  L.  Ed.  909,  19  Sup.  Ct.  Rep.  609 ;  Clark 
V.  Kansas  City,  supra;  BiUings  v.  Illinois,  188  U.  S.  97,  102, 
47  L.  Ed.  400,  23  Sup.  Ct.  Rep.  272.)  It  is  a  matter  sufficiently 
notorious  to  charge  the  court  with  judicial  knowledge  that, 
according  to  the  federal  census  of  1910,  approximately  one- 
third  of  our  productive  population  is  engaged  in  agriculture. 
From  time  immemorial  it  has  been  fully  realized  that  the  eco- 
nomic relations  of  that  pursuit  to  all  other  forms  of  human  ac- 
tivity are  of  the  first  importance;  other  things,  other  occupa- 
tions, may  be  dispensed  with  at  more  or  less  cost  to  society,  but 
without  agriculture,  civilization  itself  must  fail.  For  several 
years  last  past  there  has  been  growing  the  conviction,  based  to 
some  extent  on  government  investigations  and  reports,  that 
farmers  requiring  money  to  carry  on  and  extend  their  operations 
are  subjected  to  disadvantages  which,  not  altogether  necessary 
and  not  suffered  by  other  classes,  seriously  hamper,  if  they  do 
not  imperil,  the  progress  and  welfare  of  agriculture.  The  rec- 
tification of  this  condition  has  engaged  and  is  engaging  the  at- 
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tention  of  Congress  as  well  as  the  attention  of  several  of  the 
states.  At  the  general  election  of  1914  the  people  of  this  state 
undertook  to  aid  in  the  solution  of  the  problem  by  means  of  the 
initiative,  authorizing  farm  loans  to  be  made  out  of  the  school 
funds,  and  the  governor  in  his  annual  message  to  the  Fourteenth 
Legislative  Assembly  directing  notice  to  certain  constitutional 
objections  which  had  been  raised  against  such  use  of  school  funds, 
urged  the  subject  of  farm  loans  upon  the  legislative  mind.  In 
the  light  of  these  circumstances  it  is  impossible  to  avoid  the  con- 
clusion that  the  subject  appeared  to  be  one  ''held  by  the  strong 
and  preponderant  opinion  to  be  greatly  and  immediately  neces- 
sary to  the  public  welfare"  {Noble  State  Bank  v.  Haskell, 
supra),  and  that,  whether  wisely  or  not,  the  legislature,  in  en- 
acting the  law  in  question,  did  believe  that  it  was  legislating  to 
develop  the  resources  of  the  state  and  to  add  to  its  prosperity. 
It  is  not  our  province  to  assert  that  this  was  a  mistaken  belief. 

It  is  urged,  however,  that  the  Act  is  unequal,  even  as  respects 
the  agricultural  class,  because  farmers  who  have  only  chattel 
security  and  farmers  who  have  no  security  cannot  avail  them- 
selves of  its  provisions.  This  argument  mistakes  the  purpose 
of  the  Act;  for  it  surely  is  not  sound  criticism  that  such  pur- 
pose was  not  to  further  improvidence  nor  to  furnish  a  panacea 
for  all  the  financial  ills  to  which  the  farmer,  like  the  most  of  us, 
is  heir.  The  legislative  view  undoubtedly  was  that  the  cap- 
ital necessary  to  enlarge  and  develop  our  productive  area  could 
best  be  acquired  by  individual  long-time  loans  at  a  moderate  rate 
of  interest.  But  to  every  lender,  particularly  to  the  makers  of 
such  loans,  assurance  of  repayment  with  interest  is  a  command- 
ing factor ;  and  the  Act  cannot  be  condemned  because  it  does  not 
attempt  the  impracticable  task  of  procuring  long-time  loans  at 
moderate  interest  on  chattel  security  or  on  no  security  at  all. 
In  our  opinion,  the  Act  is  general  so  far  as  it  goes,  because  the 
conditions  of  security  exacted  by  it  are  adapted  to  the  character 
of  loans  which  its  aid  is  offered  to  obtain,  and  because  such  aid 
is  open  to  all  who  comply  with  these  conditions. 
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We  see  nothing  in  the  general  seope  and  pnrpoae  of  tiie  Act 
whieh  constitutes  a  denial  of  the  equal  protection  of  the  Una. 

3,  Because  of  the  appropriation  it  eontains,  the  Act  is  for- 
[7]  ther  assailed  as  contrary  to  sectiona  33  and  34  of  Article 
y,  section  12  of  Artide  XII,  and  section  1  of  Article  XTTT  of  our 
atate  Constitation. 

Conceding  that  the  appropriation  is  not  limited  in  terms  as 
to  time,  it  is  our  opinion  that  the  provision  in  section  12,  Article 
XII,  forbidding  appropriations  for  a  longer  term  than  two 
years,  operates  as  an  automatic  limit,  so  that  the  appropriation, 
if  otherwise  valid,  would  expire  at  the  end  of  that  time,  rather 
than  to  void  it  db  initio. 

Nor  do  we  think  there  was  any  violation  of  section  33,  Article 
[8]  y,  which  provides  that  appropriations,  other  than  for  the 
ordinary  expenses  of  the  legislative,  executive  and  judicial  de- 
partments of  the  state,  interest  on  the  public  debt,  and  for  pub- 
lic schools,  ''shall  be  made  by  separate  bills,  each  embracing  but 
one  subject. ' '  Counsel  for  appellant  construes  this  to  mean  that 
appropriations  for  a  special  purpose  shall  in  all  cases  be  made 
by  a  bill  containing  nothing  but  the  appropriation  itself.  Where 
the  appropriation  constitutes  the  entire  purpose  in  view,  this  is 
doubtless  correct ;  but  it  is  not  correct  if  the  appropriation  is  a 
mere  incident  to  a  larger,  but  still  single,  subject  of  legislation. 
There  is  no  violation  of  this  provision  where  the  legislature  es- 
tablishes a  bureau  or  commission,  and  appropriates  funds  for 
its  inauguration  or  to  carry  out  the  objects  for  which  it  was 
created. 

''No  appropriation  shall  be  made,''  says  section  35  of  Article 
[9]  y,  "for  charitable,  industrial,  educational  or  benevolent 
purposes  to  any  person,  corporation  or  community  not  under 
the  absolute  control  of  the  state,"  and,  says  section  1  of  Article 
Xllly  "neither  the  state,  nor  any  county,  city,  town,  municipal- 
ity, nor  other  subdivision  of  the  state  shall  ever  give  or  loan 
its  credit  in  aid  of,  or  make  any  donation  or  grant,  by  subsidy 
or  otherwise,  to  any  individual,  association  or  corporation." 
The  appropriation  in  this  Act  has  two  defined  purposes,  vie.: 
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Five  thousand  dollars  to  set  in  motion  the  department  created 
by  the  Act,  to  which  extent  it  cannot  be  assailed  as  contravening 
the  provisions  quoted ;  and  $20,000  to  serve  as  a  guaranty  fund 
to  assure  lenders  that  the  interest  on  maturing  bonds  will  be 
promptly  met,  whether  the  mortgagors  have  made  their  pay- 
ments or  not.  Manifestly,  this  sum  of  $20,000  is  both  an  appro- 
priation and  a  credit  assurance;  for  it  is  no  longer  available 
as  a  part  of  the  public  funds,  and  it  is  set  apart  as  a  guaranty 
fund  to  be  drawn  upon  to  make  good  pro  tempore  the  defaults 
of  mortgagors.  It  will  not  sufSce  to  say  that,  the  general  pur- 
poses of  the  Act  being  to  foster  agriculture,  and  thus  to  promote 
the  public  welfare,  such  purpose  is  a  public  one;  in  the  broad 
sense  considered  above  it  is  so,  and  so,  likewise,  are  all  the  pur- 
poses mentioned  in  section  35  of  Article  V;  yet  money  for  them 
may  not  be  appropriated  unless  the  specific  objects  are  under 
the  absolute  control  of  the  state.  The  ultimate  purpose  of  the 
Farm  Loan  Act  comes  fairly  within  the  term  'industrial,"  as 
used  in  section  35  of  Article  Y ;  but  it  is  not,  so  far  as  the  use 
of  this  fund  is  concerned,  under  the  absolute  control  of  the  state, 
for  the  obvious  reason  that  the  state  cannot  direct  the  conduct 
or  judgment  of  mortgagors  in  the  handling  of  their  property, 
nor  anticipate  or  prevent  the  cases  of  default  which  are  to  be 
the  occasion  for  such  use.  Nor  does  the  fact  that  the  fund  is 
to  be  recouped  as  used,  save  it  from  the  ban  of  the  Constitution, 
because,  whether  used  or  not,  it  stands  as  an  appropriation  and 
an  assurance  for  the  benefit  of  the  individuals  who  may  become 
lenders  under  the  Act.  {In  re  Belief  BiUs,  21  Colo.  62,  39  Pac. 
1089 ;  Fox  V.  Mohawk  etc.  Soc,  165  N.  Y.  517,  80  Am.  St.  Rep. 
767,  51  L.  R.  A.  681,  59  N.  B.  353.) 

It  does  not  follow,  however,  that  the  Act  itself  must  fall. 
[10]  There  is  nothing  to  indicate  that  any  part  of  this  $20,000 
has  ever  been  used  or  that  its  presence  in  the  Act  was  the  induce- 
ment to  its  passage.  A  statute  solemnly  enacted  is  not  to  be 
overthrown  by  anything  short  of  positive  conviction  of  its  ille- 
gality, and  it  is  not  destroyed  in  toto  because  of  an  improper 
provision,  unless  such  provision  is  necessary  to  the  integrity 
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of  the  statute  or  was  the  inducement  to  its  enactment.  It  is 
perfectly  clear  that  this  Act  can  be  carried  out  without  the  un- 
lawful provision,  while  it  is  pure  speculation  whether  the  loss 
of  the  unlawful  appropriation  will  in  the  slight^t  degree  affect 
its  serviceability. 

4.  The  last  and  final  assault  upon  the  Act  is  based  upon  the 
[11-13]  provision  exempting  from  taxation  and  recording  fees 
the  mortgages  to  be  given  pursuant  to  its  terms.  So  far  as  the 
exemption  from  taxation  is  concerned,  the  Act  creates  no  real 
distinction  between  these  and  other  mortgages.  Mortgages  are 
not  now  taxed  save  as  the  notes,  bonds  or  other  choses  in  action 
secured  by  them  are  taxed;  and  it  is  so  here.  The  bonds  are 
to  be  taxed,  and,  because  they  are  to  be  taxed,  the  mortgages  are 
not. 

It  is  not  difiScult  to  understand  the  theory  upon  which  the  ex- 
emption from  recording  fees  was  made.  By  the  terms  of  the 
Act  the  mortgages  are  to  run  to  the  commissioner  of  farm  loans, 
and  the  state  may  clearly  exempt  itself  and  its  officers  from  pay- 
ing such  fees.  It  happens,  however,  that  the  commissioner  of 
farm  loans  is  only  a  nominal  mortgagee,  made  so  for  convenience, 
the  real  mortgagees  being  the  holders  of  the  bonds  secured  by 
the  mortgages.  It  is  the  contemplation  of  our  law,  whatever  may 
be  the  commercial  custom,  that  recording  fees  are  to  be  paid  by 
those  whose  interests  are  protected  by  recordation, — ^in  case  of 
mortgage  the  mortgagee.  It  is  never  legally  a  charge  against  the 
mortgagor,  and  exemption  from  it  is  not  for  his  benefit.  This 
exemption,  therefore,  furthers  the  interests  neither  of  the  farmer 
— the  mortgagor — nor  of  the  state ;  but,  being  for  the  sole  benefit 
of  the  lender,  the  discrimination  between  him  and  all  other  mort- 
gagees is  not  justified  by  any  such  relation  to  the  encouragement 
of  agriculture  or  any  public  purpose  as  would  warrant  the  up- 
holding of  the  exemption.  It  must  be  said  again,  however,  that 
the  Act  itself  is  not  involved  in  the  condemnation  of  this  provi- 
sion, because  it  is  not  so  interwoven  with  the  texture  of  the  Act, 
so  indispensable  to  the  purposes  or  operation  of  the  Act  as  to 
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compel  the  view  that  without  the  provision  the  Act  would  not 
have  been  passed. 

The  bonds  proposed  to  be  issued,  as  shown  by  a  form  copy 
[14]  attached  to  the  complaint,  contain  various  references  to 
the  $20,000  appropriation  as  a  guaranty  fund;  and  it  follows 
from  the  above  discussion  that  they  ought  not,  as  a  matter  of 
fair  dealing,  to  be  issued  in  that  form,  because  there  is  no  such 
appropriation,  legally  speaking.  Of  this,  however,  the  plain- 
tiff cannot  complain,  since,  whether  these  references  remain  in 
the  bonds  or  not,  they  can  have  no  force  or  effect  prejudicial 
to  him.  Nor  can  he  be  affected  by  the  invalid  exemption  from 
recording  fees,  because  the  several  county  recorders  are  respon- 
sible for  their  collection.  He  was  therefore  not  entitled  to  the 
injunction  sought,  and  the  judgment  appealed  from  was  cor- 
rect.   It  is  accordingly  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


HONSTAIN,  Appellant,  v.  BOARD  OF  COUNTY  COMMIS- 
SIONEBS  OF  RICHLAND  COUNTY,  Respondent. 

(No.  3,658.) 
(Submitted  May  11,  1916.    Decided  June  2,  1916.)] 

[158  Fac.  476.] 

Intoxicating  Liquors — License — Renewal — Procedwre  —  Burden 

of  Proof — Transfer — Number  of  Saloons — Statutes. 

• 

Intoxicating  Liquors — ^License — Transfer — Appeal — Moot  Questions. 

-1.  Where,  after  an  appeal  from  a  judgment  affirming  a  decision  of 
the  county  commissioners  refusing  an  application  for  the  renewal  of 
a  liquor  license,  the  county  in  question  became  subject  to  the  local 
option  statute,  the  appeal  held  to  present  only  moot  questions,  inas- 
much as  a  new  trial,  if  error  occurred,  would  not  avail  appellant. 

Same — Application  for  License — Contest — Nature  of  Proceeding — Parties. 
2.     Upon  a  contested  application  for  a  retail  liquor  license,  the  pro- 
ceedings are  analogous  to  a  trial,  the  applicant  being  the  plaintiff,  the 
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contestlants  the  defendants,  and  the  board  of  eounty  commiBBioners  the 
tribunal  which  hears  the  contest. 

Same — Board  of  County  Commissioners — Discretion — Burden  of  Proof. 

3.  Before  the  discretion  of  a  board  of  county  commissioners  can  bo 
appealed  to  in  the  matter  of  an  application  for  a  retail  liquor  license, 
it  must  appear  affirmatively  that  it  has  the  power  to  act,  the  applicant 
having  the  burden  of  proof. 

Same — License — ^Renewal — ^Refusal — Appeal — Trial  De  Novo. 

4.  On  appeal  to  the  district  court  from  the  decision  of  a  board  of 
county  commissioners  refusing  an  application  for  the  renewal  of  a 
saloon  license,  the  cause  is  tried  de  novo,  and  the  relative  situation  of 
the  parties  is  the  same  as  before  the  commissioners,  it  being  incumbent 
upon  appellant  to  make  out  his  prima  facie  right  to  a  license  before 
invoking  the  discretion  of  the  court. 

Same — ^License — Transfer — Statutes. 

5.  Though,  under  Chapter  35  of  the  Laws  of  1913,  a  retail  liquor 
license  is  negotiable  and  transferable  within  the  county  of  its  issuance, 
a  purchaser  of  such  a  license  entitling  the  holder  to  engage  in  the  saloon 
business  in  the  town  of  J.  may  not,  by  virtue  of  such  license,  under- 
take to  carry  on  the  same  business  in  the  town  of  F.,  in  the  same  county, 
where  the  maximum  number  of  saloons  allowed  by  law  was  already 
being  conducted. 

[As  to  validity  of  statute,  ordinance  or  order  limiting  the  number  of 
saloons  in  municipality,  see  note  in  Ann.  Cas.  191SE,  366.] 

Appeal  from  Districi  Court,  Richland  County;  C.  C.  Hurley, 
Judge^ 

Appuoation  by  I.  S.  Honstain  for  the  renewal  of  a  saloon 
license.  From  a  judgment  of  the  district  court  afSrming  the 
decision  of  the  county  commissioners  refusing  the  petition,  the 
petitioner  appeals.    Affirmed. 

Cause  submitted  on  brief  of  Counsel  for  Appellant. 

Mr.  B.  0.  Lunke  and  Mr.  Henri  J.  Haskell,  for  Appellant. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  November,  1913,  a  license  to  engage  in  the  saloon  business 
at  Java  was  granted  to  John  Steele.  On  the  same  day  Steele 
assigned  and  transferred  the  license  to  I.  S.  Honstain,  who  em- 
ployed it  to  engage  in  the  saloon  business  at  Fairview.  When 
the  license  expired  in  June,  1914,  Honstain  applied  for  a  re- 
newal.   A  protest  was  presented,  a  hearing  had,  and  the  license 


52  Mont.]     HoNSTAiN  i;.  Boabd  of  County  Commbs.  893 

refused.  Honstain  appealed  from  the  decision  of  the  county 
commissioners,  but  the  district  court  likewise  refused  his  peti- 
tion, and  from  the  adverse  judgment  he  appealed  to  this  court. 

After  the  appeal  was  perfected,  Bichland  county,  by  a  vote  of 
[1]  the  electors,  became  subject  to  the  local  option  statute,  and  it 
is  now  unlawful  for  anyone  to  engage  in  the  retail  liquor  business 
in  that  county.  This  appeal,  therefore,  presents  only  moot  ques- 
tions, aside  from  the  consideration  of  the  subject  of  costs.  If 
the  trial  court  erred,  we  cannot  order  a  license  to  issue  in  viola- 
tion of  the  local  option  law,  and  a  new  trial  would  be  unavailing 
to  appellant.  Our  investigation  of  the  merits  will  be  limited 
to  determining  whether  the  judgment,  in  so  far  as  it  awards 
costs  against  the  appellant,  shall  stand. 

It  is  the  rule  in  this  state  that  upon  a  contested  application 
[2]  for  retail  liquor  license  the  proceedings  are  analogous  to 
a  trial.  The  board  of  county  commissioners  is  the  tribunal 
which  hears  the  contest ;  the  applicant  for  the  license  is  the  plain- 
tiff, and  the  protestants  against  its  issuance  are  the  defendants. 
{State  ex  rel.  More  v.  District  Court,  49  Mont.  577,  143  Pac. 
[3,  4]  1193.)  Within  the  compass  of  its  jurisdiction  the  board 
may  exercise  wide  discretion,  but  its  jurisdiction  is  limited, 
and  before  any  appeal  can  be  made  to  its  discretion  it  must  ap- 
pear afiSrmatively  that  it  has  the  power  and  authority  to  act, 
and  the  applicant  for  the  license  has  the  burden  of  proof.  Upon 
appeal  to  the  district  court  the  Practice  Act  applicable  to  ap- 
peals from  a  justice  court  is  invoked  (sec.  3,  Chap.  35,  Laws 
1913).  The  cause  is  tried  de  novo,  and  the  relative  situation 
of  the  contending  parties  is  the  same  as  before  the  commission- 
ers. The  burden  was  therefore  upon  the  appellant  to  make 
out  his  prima  facie  right  to  a  license,  before  any  appeal  to  the 
court's  discretion  could  be  made,  and  in  this  respect  he  failed. 

Section  1  of  Chapter  35,  above,  limits  the  number  of  saloon 
licenses  which  may  be  issued  to  one  license  to  every  500 
[6]  inhabitants  of  the  city  or  town  where  the  business  is  to 
be  carried  on,  provided  that  in  any  city  or  town  two  licenses 
may  be  issued.    The  testimony  before  the  trial  court  discloses 
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that  at  the  date  of  appellant's  application  and  the  hearing  be- 
fore the  board  of  commissioners  Fairview  was  an  unincorpo- 
rated town.  The  number  of  its  inhabitants  is  left  altogether 
uncertain,  but  it  cannot  be  contended  that  the  record  discloses 
that  it  had  as  many  as  1,000.  The  only  legitimate  inference 
from  appellant's  own  testimony  is  that  it  had  much  less  than 
1,000.  Two  saloons  were  engaged  in  business  there  then,  and 
had  been  for  some  time,  so  that  appellant  failed  to  disclose  any 
right  to  a  third  license.  Section  2  of  Chapter  35,  above,  how- 
ever, is  invoked  to  aid  appellant 's  case.  That  section  provides : 
''This  Act,  in  so  far  as  it  limits  the  issuance  of  licenses  for  the 
sale,  or  the  offering  for  sale,  of  spirituous,  malt  or  fermented 
liquors,  or  wine,  shall  not  affect  any  person,  company  or  corpo- 
ration now  regularly  licensed,  nor  the  party  to  whom  such  license 
may  be  transferred,  to  sell,  or  offer  for  sale,  any  spirituous, 
malt  or  fermented  liquors,  or  wine,  or  the  reissuance  or  transfer 
of  a  license  to  such  persons  in  accordance  with  existing  laws 
upon  this  subject."  It  is  true  that  under  section  2759,  Revised 
Codes,  the  license  issued  to  Steele  was  negotiable  and  transfer- 
able within  Richland  county,  but  neither  of  these  sections  au- 
thorized appellant,  a  resident  of  Fairview  with  its  maximum 
number  of  saloons  already,  to  go  out  into  another  section  of  the 
county,  purchase  a  license  and  under  it  operate  a  third  saloon 
in  Fairview  in  violation  of  section  1.  Section  2  was  only  in- 
tended to  protect  licensees  and  their  assignees  in  places  having 
more  retail  liquor  licenses  in  force  than  the  maximum  allowed 
under  Chapter  35  at  the  time  that  Act  went  into  effect. 

It  is  unnecessary  to  consider  appellant's  contention  that  he 
was  entitled  to  a  jury  trial.  He  failed  to  make  out  a  prima  facie 
case,  and  there  was  therefore  nothing  to  be  determined  by  a 
jury. 

The  judgment  of  the  district  court  is  affirmed. 

Afflrtned. 

Mr.  Chief  Justice  Bvllstly  and  Mr.  Justice  Sanner  concur. 
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HAUP,  Rbspondknt,  v.  SCHOOL  DISTRICT  NO.  1  bt  al.. 

Appellants. 

(No.  3,663.) 
(Submitted  May  13,  1916.    Decided  June  3,  1916.) 

[158  Pac.  315.] 

Real  Property — School  Districts — Equity — Quieting  Title — In- 
junction —  Conditional  Deeds — Complaint — Sufficiency — Fix- 
tures— Jurisdiction. 

Quieting  Title — Injunction — ^Bemoval  of  School  Building — Complaint — Suffi- 
ciency. 

1.  In  a  suit  to  quiet  title  to,  and  for  an  injunction  against  removing^ 
a  school  building  located  on  land  deeded  to  defendant  district,  with  the 
condition  that  when  abandoned  for  school  purposes  it  should  revert 
back  to  the  grantor,  complaint  which  alleged  that  defendant,  with  in- 
tent to  abandon  the  premises,  ceased  to  use  them  for  school  purposes, 
quit  them  and  allowed  plaintiff  to  re-enter,  and  that  the  district  had 
offered  the  building  for  sale,  held  sufficient,  a  technical  abandonment 
not  being  necessary  to  plaintiff's  suit. 

Real  Property — Fixtures — ^What  Constitutes. 

2.  In  the  absence  of  anything  showing  an  intention  to  the  contrary, 
things  affixed  to  realty — such  as  buildings  resting  upon  foundations  im- 
bedded in  the  soil — ^are  part  of  the  realty  and  pass  with  it ;  hence  owner- 
ship of  such  a  structure  necessarily  followed  ownership  of  the  land 
rightfully  decreed  to  plaintiff. 

[As  to  what  are  fixtures,  see  notes  in  14  Am.  Dec.  303;  17  Am.  Dec. 
686;  24  Am.  Dec.  726.] 

Same — Quieting  Title — In j  unction — Equity — ^Jurisdiction, 

3.  The  district  court  had  jurisdiction,  under  its  equity  powers,  of  a 
suit  of  the  character  mentioned  in  paragraph  1,  supra. 

Appeal  from  District  Court,  Ravalli  County;  R.  Lee  McCtd- 
loch,  Judge. 

Suit  by  J.  E.  Hauf ,  against  School  District  No.  1  of  Corvallis, 
Ravalli  County,  and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Mr,  J.  D.  Taylor,  for  Appellants,  submitted  a  brief  and  argued 
the  cause  orally. 

Mr,  E.  C.  Kurtz  and  Mr,  R.  A.  O'Hara,  for  Respondent,  sub- 
mitted a  brief ;  Mr.  0  'Hara  argued  the  cause  orally. 
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MR.  JUSTICE  SANNBE  delivered  the  opinion  of  the  court. 

The  amended  complaint  in  this  case  alleges :  That  on  July  10, 
1896,  the  plaintiff,  who  was  then  the  owner  and  in  possession 
of  lot  3,  in  section  2,  of  township  6  north,  range  21  west,  Ravalli 
county,  conveyed  a  portion  thereof,  to-wit,  a  tract  210  feet 
square,  to  school  district  No.  11  of  said  county;  that  such  con- 
veyance was  by  deed  duly  executed,  running  to  the  school  dis- 
trict, its  successors  or  assigns,  and  containing  this  clause:  ''Pro- 
vided, however,  that  this  deed  is  given  with  the  express  under- 
standing that  the  said  party  of  the  second  part  shall  use  the 
said  above-described  property  hereby  conveyed  for  the  purpose 
of  erecting  a  public  school  building  thereon  and  for  maintaining 
and  conducting  a  public  school  and  such  other  public  use  as  the 
directors  may  see  fit  and  for  no  other  purpose ;  the  said  above- 
described  property  to  revert  to  the  said  parties  of  the  first  part 
whenever  said  school  district  shall  use  or  attempt  to  use  said 
property  for  any  otber  purpose  than  that  herein  expressly  agreed 
upon,  or  cease  to  use  it  for  school  purposes";  that  the  grantee 
entered  upon  the  premises  so  conveyed,  built  and  maintained  a 
schoolhouse  thereon  and  conducted  school  therein,  said  school- 
house  being  a  frame  structure  built  upon  a  stone  foundation 
imbedded  in  the  soil;  that  in  1914  said  school  district  No.  11, 
with  intent  to  abandon  the  premises,  permanently  ceased  to  use 
the  same  for  school  or  any  purposes,  whereupon,  and  in  August, 
1914,  the  plaintiff  went  into  and  has  since  been  in  possession 
of  said  premises  and  building;  that  school  district  No.  11  has 
consolidated  and  merged  with  defendant  school  district  No.  1, 
which  consolidated  district  maintains  school  elsewhere ;  that  the 
defendant  school  district  No.  1  and  its  trustees  have  advertised 
and  offered  said  building  for  sale  to  the  highest  bidder,  and  have 
threatened  to  sell  and  move  the  same  from  said  premises,  and 
will  do  all  this,  unless  restrained,  to  plaintiff's  irreparable  dam- 
age. The  principal  relief  asked  is  a  decree  establishing  plain- 
tiff's ownership  and  right  to  the  possession  of  the  premises,  in- 
cluding the  building,  and  enjoining  the  defendants  from  selling 
or  removing  said  building,  or  attempting  so  to  do.    The  defend- 
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ants  failed  to  answer.  Their  default  was  entered,  and  judg- 
ment followed.  This  appeal  is  from  that  judgment,  the  defend- 
ants contending  that  the  complaint  does  not  state  any  cause  of 
action  and  does  not  support  the  judgment. 

The  supposed  inadequacy  of  the  complaint  is  based  upon  the 
[1]  view  that  its  allegations  of  abandonment  are  insufficient 
because:  (a)  They  are  mere  conclusions;  and  (b)  they  are 
not  directed  to  school  district  No.  1,  which,  by  virtue  of  the  con- 
solidation alleged,  became  vested  with  the  property.  Assuming 
this  to  be  so,  the  complaint  is  not  therefore  valueless.  A  tech- 
nical abandonment  is  not  necessary  to  the  plaintiff's  suit,  and 
though  the  complaint  is  not  a  model  of  precision,  its  fair  effect 
is  to  say  that,  with  intent  to  abandon  the  premises,  school  dis- 
trict No.  11  ceased  to  use  them  for  school  or  any  purposes,  quit 
them,  allowed  plaintiff  to  re-enter  them,  and  that  since  its  mer- 
ger with  school  district  No.  1  the  premises  have  not  been  used 
for  school  purposes,  but  have  been,  and  are,  offered  for  sale  by 
the  consolidated  district,  acting  through  its  trustees.  We  think 
this  was  sufficient  to  authorize  whatever  relief  the  plaintiff 
might  be  entitled  to  in  virtue  of  the  condition  in  the  deed. 

By  the  judgment  the  plaintiff  is  decreed  to  be  the  owner  of 
[2]  the  premises,  including  the  building,  and  the  defendants, 
adjudged  to  have  no  further  interest  therein,  were  enjoined  from 
in  any  manner  interfering  with  the  same.  It  is  not  seriously 
contended  that  the  judgment  was  unjustified  so  far  as  it  decreed 
plaintiff  to  be  the  owner  of  the  land;  but  if  this  was  correct, 
ownership  of  the  building  necessarily  follows  if  the  complaint 
sufficiently  alleges  that  the  building  became  part  of  the  realty. 
We  think  it  does  so  allege  when  it  describes  the  building  as  a 
frame  structure,  constructed  and  built  upon  a  stone  foundation 
imbedded  in  the  soil.  ''Quicquid  plant atur  solo,  solo  cedit/' 
In  the  absence  of  anything  to  show  an  intention  to  the  contrary, 
things  affixed  to  the  realty,  such  as  buildings  permanently  rest- 
ing upon  foundation  imbedded  in  the  soil,  are  part  of  the  realty 
and  pass  with  it     (Bev.  Codes,  sees.  4425,  4427 ;  Montana  Elec- 
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trie  Co.  V.  Northern  Vall&y  Min,  Co.,  51  Mont.  266,  153  Pac. 
1017.) 

The  power  of  the  court  below  sitting  in  equity  to  entertain 
[3]  this  suit  is  questioned,  but  without  reason,  in  our  opinion. 
{Papst  V.  Hamilton,  133  Cal.  631,  66  Pac.  lO.X 

The  judgment  is  affirmed. 

A.ffinned. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Hollowat 
concur. 


BERKIN  ET  AL.,  RESPONBENTBy  V.  HE  ALT  ET  AL.,  APPELLANTS. 

(No.  3,661.) 
(Submitted  Maj  12,  1916.    Decided  June  3,  1916.) 

[158  Pac.  1020.] 

Mortgage  Lien  —  Extinguishment  —  Statute  of  Limitations  — 
Power  of  Sale — Quieting  Title — Re-creation  of  Lien — Statutes 
— Constitution, 

Mortgage  Lien — Extinguishment — Statute  of  Limitation!. 

1.  While  in  the  absence  of  legislation  declaring  a  different  rule  the 
lien  of  a  mortgage  on  real  property  is  not  extinguished  by  the  lapse  of 
the  period  fixed  by  the  statute  within  which  an  action  to  enforce  pay- 
ment of  the  debt  may  be  brought  and  prosecuted  to  a  successful  ter- 
mination, such  lien  held  to  be  so  extinguished  by  section  5728,  Revised 
Codes. 

Same — Re-creation — How  not  Effected. 

2.  In  view  of  section  5749^  Revised  Codes,  providing  that  a  mort- 
gage of  real  property  can  be  created,  renewed  or  extended  only  by 
writing  with  the  formalities  required  in  the  case  of  a  grant  of  real 
property,  a  part  payment  by  a  mortgagor  after  the  principal  obligation 
was  barred  could  not  re-create  the  lien  of  the  mortgage. 

Same — Quieting  Title — Barred  Mortgage. 

3.  Notwithstanding  a  mortgage  had,  ceased  to  be  a  lien  upon  the  prop- 
erty, it  was  a  cloud  upon  the  title  thereto,  because  it  was  ostensibly  a 
mortgage  valid  on  its  face  and  required  extrinsic  evidence  to  demon- 
strate that  it  was  in  fact  of  no  force. 

[As  to  cloud  on  title  and  who  may  sue  to  remove,  see  note  in  45  Am. 
St.  Bep.  373.] 

Same — Mortgages — ^Power  of  Sale — Exercise — Extinguishment  of  Lien. 

4.  Proceedings  under  a  power  of  sale  contained  in  a  mortgage  pre- 
suppose a  valid  mortgage  lien  upon  the  property  originally  mortgaged, 
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80  that,  where  the  lien  of  the  mortgage  had  been  extinguished  as  set 
forth  in  paragraph  1  above,  the  mortgagee  could  no  longer  exercise 
sueh  power  of  sale. 

Same — Renewal. 

5.  Though  the  legislature  has  the  power  to  so  change  the  statute  as  to 
revive  the  right  of  action  on  a  barred  debt,  such  revival  cannot,  against 
the  property  owner's  consent,  re-create  a  mortgage  lien  which  was  ex- 
tinguished by  failure  to  bring  action  upon  the  debt  within  the  period 
fixed  by  statute. 

Same — ^Renewal  Against  Owner's  Consent^ — Statutes — Constitution. 

6.  If  by  Chapter  27,  Laws  of  1913,  it  was  intended  to  enable  a  mort- 
gagee whose  mortgage  had  been  extinguished  by  lapse  of  time,  to  re- 
vitalize the  security  and  impose  a  lien  upon  proj>erty  without  the  own- 
er's consent,  it  to  that  extent  deprives  him  of  hu  property  without  due 
process  of  law,  and  is  invalid. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  T.  A.  Berkin  and  another  against  Tena  De  Witt 
Healy  and  others.  Decree  for  plaintiffis,  and  defendants  appeal. 
Affirmed. 

Messrs.  Wight  dk  Pew,  for  Appellants,  submitted  a  brief ;  Mr. 
Chas.  E.  Pew  argued  the  cause  orally. 

A  mortgagor  cannot  have  a  mortgage  canceled  as  a  cloud 
upon  his  title  on  the  sole  ground  that  it  is  outlawed,  nor  can 
his  successor  in  interest  have  such  relief.  Nothing  less  than 
payment  of  the  debt  will  entitle  either  of  them  to  have  the 
record  cleared.  {Tracy  v.  Wheeler,  15  N.  D.  248,  6  L.  E.  A. 
(n.  s.)  516,  107  N.  W.  68;  De  Cazara  v.  Orena,  80  Cal.  132,  22 
Pac.  74;  Bums  v.  Hiati,  149  Cal.  617,  117  Am.  St.  Rep.  157, 
87  Pac.  196;  Merriam  v.  Ooodlett,  36  Neb.  384,  54  N.  W.  686.) 
The  principle  of  these  cases  is  very  forcibly  discussed  by  Chief 
Justice  Cullen  in  Hov^e  v.  Carr,  185  N.  Y.  453, 113  Am.  St.  Rep. 
936,  7  Ann.  Cas.  185,  6  L.  R.  A.  (n.  s.)  510,  78  N.  B.  171. 

Under  the  facts  in  this  case,  the  respondents  occupy  no  better 
position  than  Miller,  the  original  mortgagor.  Even  if  an  action 
to  foreclose  the  mortgage  in  court  were  barred,  it  will  be  observed 
that  the  mortgage  contains  a  power  of  sale.  This  court  has  held 
that  such  a  power  of  sale  is  valid.  (First  Nat,  Bank  v.  Bell 
8.  d;  C.  Mif^  Co.,  8  Mont.  32,  19  Pac.  403 ;  Muth  v.  Oaddard, 


400  BraooK  BT  AL.  v.  Healt  ct  aLu       [liar.  T.  '16 

28  Mont.  237,  98  Anu  St  Rep.  553,  72  Pac.  621.)  The  rtatates 
of  limitation  apply  only  to  actions  in  court,  and  do  not  apply 
to  f  orecloBures  under  a  power  of  sale.  (House  v.  Carr,  185  N.  Y. 
453,  113  Am.  St.  Rep.  936,  7  Ann.  Gas.  185,  6  L.  B.  A.  (n.  s.) 
510,  78  N.  B.  171.) 

Chapter  27  of  the  Laws  of  1913  provides  for  the  renewal  of 
a  real  estate  mortgage  by  the  filing  of  an  affidavit  containing 
certain  matters.  The  court  below  apparently  held  the  Act  of 
1913  unconstitutional;  otherwise  the  demurrer  to  the  answer 
could  not  have  been  sustained.  The  Act  is  valid  and  the  affi- 
davit of  renewal  gave  the  mortgage  full  vitality  for  the  pur- 
pose of  a  foreclosure  in  this  case.  (See  House  v.  Carr,  supra; 
Orman  v.  Van  ArsdeU,  12  N.  M.  344,  67  L.  B.  A.  438,  78  Pac. 
48;  Mutual  Benefit  Life  Ins.  Co.  v.  Winne,  20  Mont.  20, 
49  Pac.  446 ;  Hulhert  v.  Clark,  128  N.  T.  295,  14  L.  B.  A.  59, 
28  N.  E.  638.)   . 

Mr.  E,  K.  Cheadle,  for  Bespondents,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

In  the  complaint  in  this  action  it  is  alleged  that  on  November 
6,  1885,  David  C.  Miller  executed  and  delivered  to  C.  A.  De 
Witt  his  promissory  note  and  a  mortgage  upon  160  acres  of 
land  to  secure  the  payment;  that  the  mortgage  was  duly  re- 
corded and  ever  since  has  remained  of  record  and  uncanceled; 
that  the  indebtedness  has  never  been  paid  in  whole  or  in  part; 
that  the  right  to  recover  it  is  barred  by  statutes  of  limitation, 
the  appropriate  sections  of  which  are  cited;  and  that  the  lien 
of  the  mortgage  has  been  extinguished.  It  is  further  alleged 
that  the  plaintiffs  are  the  present  owners  of  the  land;  that  the 
defendants  are  the  heirs  and  successors  of  De  Witt;  that  in 
July,  1913,  defendants  executed  and  filed  for  record  an  affidavit 
purporting  to  extend  or  renew  the  mortgage  of  1885;  that  the 
affidavit  was  made  and  filed  without  the  consent  of  plaintiffs; 
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and  that  the  mortgage  and  this  affidavit  constitute  clouds  upon 
plaintiff's  title  and  should  be  canceled. 

The  answer  admits  substantially  all  of  the  allegations  of  the 
complaint  and,  by  way  of  equitable  counterclaim,  repeats  the 
history  of  the  mortgage  transaction,  and  alleges  that  in  1906 
Miller,  the  original  mortgagor,  then  the  owner  of  the  land,  com- 
menced an  action  to  have  the  mortgage  canceled,  and  that  his 
complaint  constituted  such  an  acknowledgment  as  operated  to 
take  the  case  out  of  the  statute  of  limitations.  The  prayer  is 
that  the  mortgage  be  decreed  to  be  a  valid  lien  upon  the  land 
and  that  it  be  foreclosed.  There  is  an  allegation  that  a  payment 
of  $S)0  was  made  by  Miller  in  1896.  To  this  counterclaim 
plaintiffs  interpose  a  general  demurrer  which  was  sustained, 
and,  defendants  failing  to  plead  further,  a  decree  conforming 
to  the  prayer  of  the  complaint  was  rendered  and  entered,  and 
from  that  decree  this  appeal  is  prosecuted. 

It  may  be  conceded  at  once  that,  in  the  absence  of  a  statute 
[1]  declaring  a  different  rule,  the  lien  of  a  mortgage  is  not  ex- 
tinguished by  the  mere  lapse  of  the  period  fixed  by  the  statute 
within  which  an  action  to  enforce  the  payment  of  the  debt  may 
be  brought  and  prosecuted  to  a  successful  termination.  This 
rule  was  declared  by  the  courts  of  New  York  (Pratt  v.  Hug  gins, 
29  Barb.  (N.  T.)  277;  Waltermire  v.  Westover,  14  N.  T.  16), 
and  was  incorporated  in  the  proposed  Civil  Code  prepared  by 
David  Dudley  Field  and  his  associates  for  the  state  of  New  York 
(sec.  1605).  That  proposed  Code  was  adopted,  almost  in  its 
entirety,  by  California;  but  the  legislature,  for  reasons  satisfac- 
tory to  itself,  changed  the  language  of  section  1605  to  read: 
"A  lien  is  extinguished  by  the  lapse  of  the  time  within  which, 
under  the  provisions  of  the  Code  of  Civil  Procedure,  an  action 
can  be  brought  upon  the  principal  obligation."  (Sec.  2911,  Cal. 
Civ.  Code.)  In  Muttuil  Life  Ins.  Co.  v.  Pacific  Fruit  Co.,  142 
Cal.  477,  76  Pac.  67,  the  California  court  refers  to  this  bit  of 
legislative  history  as  follows:  **It  should  be  remarked  that  sec- 
tion 2911  was  designedly  passed  to  change  the  former  rule  re- 
specting the  continued  existence  of  a  lien  after  the  statute  of 
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limitations  has  barred  the  remedy  upon  the  principal  obligation. 
Thus  the  proposed  Civil  Code  of  New  York  (the  Field  Code), 
from  which  admittedly  so  many  of  the  provisions  of  our  own 
Code  have  been  taken,  provided  (section  1605),  in  accordance 
with  the  common  rule:  'A  lien  is  not  extinguished  by  the  mere 
lapse  of  the  time  within  which,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  an  action  can  be  brought  upon  the  prin- 
cipal obligation.'  Our  own  codifiers  industriously  changed  tUs 
language,  and  declared  that  a  lien  is  extinguished  by  such  lapse 
of  time.  We  have  thus  adopted  a  rule  contrary  to  that  existing 
at  the  common  law  {Taunton  v.  Ooforth,  6  Dowl.  &  B.  384), 
and  contrary,  therefore,  to  the  authorities  of  those  states  where 
the  common-law  rule  has  not  been  abrogated  by  express  stat- 
ute. ' ' 

In  1895  we  adopted  our  Civil  Code  from  California  (Report 
of  Code  Commissioners,  p.  13),  and  with  the  knowledge  that  the 
change  noted  above  had  been  made,  our  legislature  followed 
the  California  lawmakers  and  incorporated  section  2911,  above, 
without  change  as  section  3792  of  our  Civil  Code,  and  this  was 
brought  forward  and  re-enacted  as  section  5728,  Revised  Codes 
of  1907,  and  made  directly  applicable  to  mortgages,  by  section 
3735,  Civil  Code  (sec.  5709,  Rev.  Codes).  When  our  Civil  Code 
became  effective,  July  1,  1895,  the  Miller  note  was  then  barred 
by  the  statute  of  limitations,  and,  by  virtue  of  section  3792, 
above,  the  lien  of  the  mortgage  was  altogether  extinguished  and 
the  mortgage  itself  stripped  of  its  vitality.  {Henderson  v. 
Grammar,  66  Cal.  332,  5  Pac.  488 ;  San  Jose  Safe  Deposit  Bank 
V.  Bank  of  Madera,  144  Cal.  574,  78  Pac.  5 ;  Vandall  v.  league, 
142  Cal.  471,  76  Pac.  35.) 

The  payment  of  $100  made  by  Miller  in  1896,  after  the 
[2]  principal  obligation  was  barred,  though  it  may  have  oper- 
ated to  create  a  new  obligation  binding  in  foro  conscientiae,  not- 
withstanding the  statute,  could  not  re-create  the  lien  of  the  mort- 
gage which  was  already  fully  extinguished,  for  "a  mortgage  of 
real  property  can  be  created,  renewed  or  extended  only  by 
writing  with  the  formalities  required  in  the  case  of  a  grant  of 
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real  property."  (Sec.  3842,  Civil  Codej  sec.  5749,  Rev.  €odes; 
Wells  V.  Harter,  56  Cal.  342.)  The  payment  of  $100  in  1896 
was  in  reality  without  any  practical  effect,  for  it  is  conceded 
that  no  payment  was  thereafter  made  and  nothing  was  done  to 
prevent  the  running  of  the  statute  for  more  than  eight  years. 

But  notwithstanding  this  mortgage  ceased  to  be  a  lien  upon 
[S]  the  property  twenty  years  ago  or  more,  it  is  a  cloud  upon 
plaintiff's  title,  because  it  is  ostensibly  a  mortgage  valid  upon 
its  face  and  requires  extrinsic  evidence  to  demonstrate  that  it 
is  in  point  of  fact  of  no  force  or  validity.  (7  Cyc.  255.)  If 
the  principal  obligation  had  been  kept  alive  constantly  by  pay- 
ments or  otherwise,  the  lien  of  the  mortgage  woul^  have  con- 
tinued. It  requires  extrinsic  evidence  to  disclose  that  the  debt 
is  barred  and  the  lien  therefore  extinguished. 

Counsel  for  appellants  insist  that  the  complaint  filed  by 
Miller  in  1906  constituted  such  an  acknowledgment  of  the  debt, 
within  the  meaning  of  section  6472,  Revised  Codes,  as  to  take 
it  without  the  statute.  If  the  inquiry  were  a  material  one,  we 
should  doubt  the  soundness  of  counsel's  position  (Braithtvaite 
V.  Harvey,  14  Mont.  208,  43  Am.  St.  Rep.  625,  27  L.  R.  A.  101, 
36  Pac.  38) ;  but  it  is  not,  for,  as  we  have  observed  before,  the 
reinstatement  of  the  debt  in  1906  could  not  vitalize  the  mortgage 
which  was  extinguished  in  1895. 

It  may  be  conceded  that  as  a  general  rule  a  court  of  equity 
will  not  cancel  a  mortgage  of  record  at  the  suit  of  the  mortgagor 
or  his  privies,  merely  because  the  principal  obligation  is  barred 
by  the  statute  of  limitations.  In  many  jurisdictions  the  lien 
of  the  mortgage  continues  notwithstanding  the  debt  is  barred, 
and  under  such  circumstances  a  court  of  equity  would  invoke 
the  maxim,  **He  who  seeks  equity  must  do  equity,"  **He  who 
seeks  cancellation  of  the  lien  must  pay  the  debt."  But  in  this 
state,  where  the  lien  of  the  mortgage  is  entirely  extinguished 
as  soon  as  the  debt  is  barred  and  the  mortgagee  cannot  there- 
after assert  any  claim  or  interest  by  virtue  of  the  mortgage,  the 
right  of  action  does  not  depend  upon  the  bare  fact  that  the 
debt  is  barred,  but  upon  the  fact  that  the  mortgage  has  ceased 
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to  be  of  any  foree  or  rdhdity;  that  Us  eanceEation  will  not  de- 
priTe  tile  mortgagee  of  any  right;  and  that  the  policy  of  nn- 
restricted  devolution  of  proper^,  which  nraat  have  prompted 
the  enactment  of  section  5728,  above,  is  promoted  by  clearing  the 
record  of  a  dond  which  obatmcU  the  plaintifb  in  the  exercise 
of  their  right  of  ownership. 

Plaintiffs  do  not  aak  that  the  mortgage  debt  be  cancded.  For 
anght  that  appears  here,  defendants  may,  in  an  action  npon  the 
Miller  note,  recover  a  peiaonal  judgment  against  the  maker 
{Frost  V.  Witter,  132  CaL  421,  84  Am.  St  Bep.  53,  64  Pac.  705; 
Mechanics'  Building  dk  Loan  Assn.  v.  King,  83  CaL  440,  23  Pac 
376) ;  bnt  they  cannot  benefit  from  the  mortgage  and  cannot 
complain  that  the  court  below  canceled  an  instrument  in  which 
they  have  no  interest.  It  cannot  be  inequitable  to  seek  relief 
which  injures  no  one. 

Neither  can  these  defendants  exercise  the  power  of  sale  con- 
tained  in  the  mortgage.  Proceedings  under  the  power  of  sale 
[4]  constitute  but  a  shorthand  method  of  foreclosure  and  pre- 
suppose a  valid  mortgage  lien  upon  the  property  originally 
mortgaged.  (First  Nat.  Bank  v.  BeU  8.  dk  C.  Min.  Co.,  8  Mont. 
32,  19  Pac.  403.)  When  the  mortgage  ceases  to  be  a  lien,  it 
ceases  to  be  a  mortgage. 

A  debt  is  not  paid  by  the  running  of  the  statute  of  limitations. 
[5]  The  statute  affects  the  remedy,  and  it  is  clearly  within 
the  power  of  the  legislature  to  so  change  the  statute  as  to  re- 
vive the  right  of  action  upon  a  debt  long  since  barred  {Campbell 
V.  Holt,  115  U.  S.  620,  29  L.  Ed.  483,  6  Sup.  Ct.  Rep.  209),  but 
the  revival  of  the  right  of  action  upon  the  debt  cannot  re-create 
a  lien  upon  one's  property  without  his  consent. 

Chapter  27  of  the  Laws  of  1913,  which  provides  a  method  for 
renewing  mortgages  upon  real  property,  is  doubtless  valid  so  far 
[6]  as  its  provisions  operate  prospectively;  but  if  it  were  in- 
tended to  enable  a  mortgagee,  whose  mortgage  had  ceased  to  be 
such,  to  revitalize  his  security  and  impose  a  lien  upon  property 
without  the  owner's  consent,  to  that  extent  it  deprives  the  owner 
of  his  property  without  due  process  of  law  and  is  invalid.    The 
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proviso  attached  to  section  1  of  Chapter  27,  above,  most  have 
been  enacted  in  ignorance  or  utter  disregard  of  section  5728, 
Revised  Codes,  and  the  effect  which  its  provisions  had  upon 
mortgages  securing  debts  then  already  barred. 

The  aflSdavit  filed  by  these  defendants  in  1913  did  not  re- 
establish the  Miller  mortgage  as  a  lien  upon  plaintiffs'  property, 
but  for  the  reasons  indicated  above  it  casts  a  cloud  upon  their 
title.    The  judgment  is  affirmed. 

Afflrmed. 

Mr.  Chief  Justice  Brantlt  and  Mb«  Justice  Sanneb  concur. 

Rehearing  denied  July  8,  1916. 


PASCOB,  Respondent,  v.  NELSON  bt  al..  Appellants. 

(No.  3,665.) 
(Submitted  May  13,  1916.    Decided  June  5,  1916.) 

[158  Pfcc.  317.] 

PersonoH  Injuries — Master  and  Servant — RiUes — Release — New 
Trial — Misconduct  of  Counsel. 

Personal  Injuries — Master  and  Servant — ^What  is  not  Contributory  Negli- 
gence. 

1.  Where  plaintiff  was  ordered  on  a  freight  elevator  by  his  foreman 
and  vice-principal  of  his  employer,  and  in  obeying  the  command  was 
injured,  in  the  absence  of  evidence  that  the  danger  was  apparent  and 
so  great  that  no  reasonably  prudent  man  would  venture  into  it,  he  was 
not  guilty  of  contributory  negligence. 

Same — Rules — Notice  to  Servant. 

2.  If  plaintiff  did  not  know  of  a  rule  of  his  employers  warning  em- 
ployees not  to  ride  on  a  freight  elevator,  he  could  not  be  bound  by  it; 
the  mere  publishing  of  a  rule  without  insisting  upon  its  observance 
being  insufficient  to  discharge  defendants'  obligation  in  this  respect. 

[Ab  to  warning  and  instructions  to  servants  engaged  in  dangerous 
work,  tee  notes  in  1  Am.  St.  Bep.  28;  1  Am,  St.  Bep.  648.] 


For  authorities  passing  on  the  question  of  contributory  negligence  in 
disobeying  rule  in  obedience  to  orders  of  superior,  see  note  in  8  L.  B.  A. 
(n.  a.)  90.  And  as  to  whether  or  not  a  servant  is  bound  by  rules  not 
known  to  him,  see  note  in  43  I^  B.  A.  366. 
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Same — ^Release — Qnefltion  for  Jury. 

3.  Whether  payment  by  the  employen  of  the  plaintiiTf  doetor  bills 
and  his  regular  wages  for  the  time  he  was  incapacitated  immediately 
after  his  injury  was  made  and  accepted  as  settlement  and  discharge  of 
any  claim  which  he  had  for  damages  arising  from  his  injury,  held  for 
the  jury  under  the  conflicting  evidence  on  the  subject. 

Appeal  and  Error— Motion  for  New  Trial — ^Province  of  Cbnrt— Affidavits- 
Determination  of  Facts. 

4.  Where  affidavits  were  submitted  on  motion  for  new  trial  alleging 
improper  statements  of  plaintilTs  counsel,  and  counter-affidavits  filed 
putting  the  allegations  in  issue,  it  was  the  province  of  the  trial  court 
to  determine  the  facts  from  the  conflicting  affidavits. 

New  Trial — Misconduct  of  Counsel — Duty  of  Appellant. 

5.  Where  appellants  failed  to  ask  the  court  at  the  trial  to  admonish 
the  jury  as  to  alleged  improper  remarks  made  by  plaintiff's  counsel, 
their  motion  for  new  trial  on  that  ground  will  not  be  granted. 

Personal  Injuries — ^Indemnity  Against — ^Misconduct  of  Counsel. 

6.  ^liere  defendants  voluntarily  made  known  to  the  jury  that  their 
liability  for  injuries  to  their  employees  was  insured  against  in  an 
indemnity  company,  plaintiff's  counsel  cannot  be  said  to  have  been 
guilty  of  misconduct  in  commenting  upon,  and  making  any  legitimate 
deductions  from,  such  evidence. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Arthur  Pascoe  against  George  Nelson  and  Hans 
Pederson,  copartners,  doing  business  as  Nelson  &  Pederson,  and 
another.  Judgment  for  plaintiff  and  defendants  appeal  from 
it  and  an  order  denying  them  a  new  trial.    Affirmed. 

Mr.  Jesse  B,  Roote  and  Mr,  H.  C.  Hopkins,  for  Appellants, 
submitted  a  brief ;  Mr,  Hopkins  argued  the  cause  orally. 

By  the  evidence  the  plaintiff  had  shown  prima  facie  that  he 
was  guilty  of  contributory  negligence;  and  when  plaintiff's  own 
case  in  an  action  for  damages  on  account  of  personal  injuries 
presents  evidence  which  shows  this,  he  cannot  recover,  unless 
further  evidence  be  produced  exculpating  him.  {Harrington 
V.  Butte,  A,  &  P.  By,  Co.,  37  Mont.  169,  16  L.  B.  A.  (n.  s.)  395, 
95  Pac.  8 ;  Nelson  v.  City  of  Helena,  16  Mont.  21,  39  Pac.  905 ; 
Lynes  v.  Northern  Pacifio  B.  Co.,  43  Mont.  317,  Ann.  Cas.  1912C, 
183, 117  Pac.  81 ;  Longpre  v.  Big  Blackfoot  Milling  Co.,  38  Mont. 
99,  99  Pac.  131 ;  Prosser  v.  Montana  Cent.  By.  Co.,  17  Mont. 
372,  376,  30  L.  R.  A.  814,  43  Pac.  81 ;  Meehan  v.  Great  Northern 
B.  Co.,  43  Mont.  72,  80,  114  Pac.  781.) 
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Where  the  danger  is  obvious,  imminent  or  well  known  to  the 
servant,  there  can  be  no  recovery  from  the  master  where  the 
servant  is  injured.  {Davis  v.  Western  By.,  107  Ala.  626,  18 
South.  173;  Coosa  Mfg.  Co.  v.  Waiiams,  133  Ala.  606,  32  South. 
232 ;  Last  Chance  Min.  etc,  Co.  v.  Ames,  23  Colo.  167,  47  Pac.  382 ; 
Duval  V.  Hunt,  34  Pla.  85,  15  South.  876 ;  Roul  v.  East  Tennes- 
see etc.  By.  Co,,  85  Ga.  197,  11  S.  E,  558;  Bradshaw's  Admr.  v. 
ioutmKe  etc.  B.  Co.,  14  Ky.  Law  Rep.  688,  21  S.  W.  346 ;  Kean 
V.  Detroit  Copper  etc.  Co.,  66  Mich.  277,  11  Am.  St.  Rep.  492, 
33  N.  W.  395 ;  SmUh  v.  St.  Paul  etc.  B.  Co.,  51  Minn.  86,  52 
N.  W.  1068 ;  Jones  v.  Oalveston  etc.  By.  Co.,  11  Tex.  Civ.  39, 
31  S.  W.  706 ;  WHtt  V.  Oirard  Lumber  Co.,  91  Wis.  496,  65  N,  W. 
173.) 

In  the  trial  of  an  action  for  injury  to  a  servant,  it  is  improper 
for  plaintiff's  attorney  to  state  in  the  presence  of  a  jury  that 
defendants  are  insured  in  an  employers'  liability  company. 
(Lassig  v.  Bar  sky,  87  N.  T.  Supp.  425;  Manigold  v.  Slack 
Biver  Traction  Co.,  81  App.  Div.  381,  80  N.  Y.  Supp.  861 ;  Cos- 
selmon  v.  Dunfee,  172  N.  Y,  507,  65  N.  B.  494.) 

Mr.  Harry  Meyer,  for  Respondent,  submitted  a  brief  and 
argnied  the  cause  orally. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  an  action  for  damages  for  personal  injuries,  plaintiff  re- 
covered a  judgment  for  $250,  and  defendants  appealed.  It  is 
insisted  that  plaintiff's  own  testimony  discloses  contributory 
negligence  on  his  part  in  riding  upon  a  freight  elevator  in  viola- 
tion of  a  rule  promulgated  by  his  employers.  The  plaintiff 
[1]  testified  that  he  was  ordered  on  the  elevator  by  the  fore- 
man and  vice-principal  of  his  employers,  and,  assuming  that  the 
jury  accepted  this  statement  as  true,  then,  in  the  absence  of  any 
showing  that  the  danger  was  apparent  and  so  great  that  no  rea- 
sonably prudent  man  would  venture  into  it,  the  doctrine  an- 
nounced in  Titus  v.  Anaconda  C.  If.  Co.,  47  Mont.  583,  133  Pac. 
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677,  18  applicable  here,  viz.:  **If  the  maater  orders  the  servant 
into  a  situation  of  danger,  and  in  obeying  the  command  he  is 
injured,  the  law  will  not  charge  him  with  contributory  negli- 
gence, unless  the  danger  was  so  glaring  that  no  prudent  man 
would  have  entered  into  it,  even  under  orders  from  one  having 
authority  over  him." 

"Whether  the  employees  were  warned  not  to  ride  upon  the 
[2]  elevator,  and  whether,  if  the  employers  adopted  the  rule 
relied  upon  by  them,  they  exercised  reasonable  care  to  enforce 
it,  are  questions  upon  which  the  evidence  is  contradictory.  If 
the  plaintiff  knew  nothing  of  the- inhibition,  he  could  not  be 
bound  by  it,-  and  the  defendants  did  not  discharge  their  obliga- 
tion merely  by  publishing  a  rule  and  then  permitting  it  to  be 
honored  only  in  the  breach  until  it  became  a  dead  letter. 
{O'Brien  v.  CorrorUock  Island  M.  Co.,  40  Mont.  212,  105  Pac. 
724.) 

The  evidence  is  uncontradicted  that  defendants  paid  plain- 
[3]  tiff's  doctor  bill  and  his  regular  wages  for  the  time  he 
was  incapacitated  immediately  after  his  injury,  but  whether 
there  was  any  understanding  or  agreement  that  these  benefits 
were  conferred  on  the  one  hand,  and  accepted  on  the  other,  as 
a  settlement  and  discharge  of  any  claim  which  plaintiff  had  for 
damages  arising  from  his  injury,  was  properly  submitted  to  the 
jury  for  determination  from  the  conflicting  evidence  upon  the 
subject. 

"Insufficiency  of  the  evidence  to  justify  the  verdict"  and  *'the 
verdict  is  against  law"  are  specifications  contained  in  appel- 
lants' brief,  but  not  argued  further  than  to  again  direct  our 
attention  to  the  evidence  which  appellants  insist  discloses  con- 
tributory negligence  and  a  settlement  and  satisfaction  of  the 
claim  sued  upon. 

The  principal  contention  made  in  the  lower  court,  and  here, 
is  that  the  defendants  were  prejudiced  by  remarks  made  to  the 
jury  by  counsel  for  plaintiff  in  his  closing  argument.  Affida- 
[4]  vits  were  presented  by  defendants  from  which  it  appears 
that  plaintiff's  attorney  in  an  attempted  explanation  of  the  fact 
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that  he  had  not  called  as  a  witness  either  of  the  physicians  who 
attended  the  plaintiff  said,  in  substance,  that  defendant  Nelson 
had  "seen  the  doctors  first,"  and  had  wrongfully  induced  them 
not  to  testify;  that  Nelson  &  Pederson  had  more  money  than 
the  plaintiff;  that  the  jurors  by  their  verdict  should  make  the 
plaintiff  a  Christmas  present;  and,  finally,  that  the  attorney 
repeatedly  impressed  upon  the  jury  the  fact  that  the  liability 
of  the  defendants.  Nelson  &  Pederson,  was  insured  by  an  indem- 
nity company,  which  company  was  really  the  party  defending 
and  the  one  ultimately  liable  for  any  judgment  which  plaintiff 
might  recover.  Counter-affidavits  were  presented  which  put  in 
issue  all  the  material  allegations  concerning  the  statements  made 
by  counsel,  except  the  reference  to  the  indemnity  insurance.  It 
was  the  province  of  the  trial  court  to  determine  the  facts  from 
the  conflicting  affidavits.  {Beller  v.  Le  Boeuf,  50  Mont.  192, 
145  Pac.  945 ;  Middlefork  Cattle  Co.  v.  Todd,  49  Mont.  259,  141 
Pac.  641.)  The  same  judge  who  tried  the  cause  and  heard  the 
argument,  who  was  appealed  to  by  defendants  and  who  admon- 
ished plaintiff's  counsel,  denied  a  new  trial,  for  the  reason  that 
the  defendants  had  not  requested  the  court  to  instruct  the  jury 
to  disregard  counsel's  remarks.  To  what  extent,  if  at  all,  the 
trial  court  found  the  charges  made  against  plaintiff's  counsel 
to  be  true,  we  are  unable  to  determine.  The  burden  was  upon 
the  moving  party,  the  defendants,  and  we  cannot  say  from  the 
printed  record  that  they  sustained  it.  Assuming,  however,  that 
[5]  counsel  made  the  remarks  attributed  to  him,  a  proper  ad- 
monition to  the  jury  to  disregard  them  ought  to  have  been  suffi- 
cient. So  long  as  the  jury  system  is  in  vogue  courts  must  as- 
sume that  jurors  possess  sufficient  intelligence  and  force  of 
character  to  discharge  their  duty  when  properly  directed.  Ap- 
pellants failed  to  ask  the  trial  court  to  admonish  the  jury,  and 
for  that  reason  the  order  denying  their  motion  for  a  new  trial 
should  be  affirmed. 

Appellants'  criticism  of  the  argument  in  so  far  as  it  related 
[6]  to  the  insurance  is  entirely  devoid  of  merit.  In  the  direct 
examination  of  the  defendant  Nelson  he  voluntarily  made  known 
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to  the  jni7  the  fact  that  the  liability  of  himself  and  his  codef end- 
ant  Pederson  for  injuries  caused  to  their  employees  was  insured 
in  an  indemnity  company,  and  defendants  cannot  now  be  heard 
to  say  that  plaintiff's  counsel  was  guilty  of  misconduct  in  com- 
menting upon  and  making  any  legitimate  deductions  from  the 
evidence  which  was  produced  by  themselYes. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

IIb.  CmEF*  Justice  Bramtlt  and  Mb.  Jubticb  Sannsb  concur. 


LAEKIN,   Appellant,   v.   CITY  OP   BUTTE   bt  al., 

Bespondents. 

(No.  3,666.) 
(Submitted  May  15,  1916.    Decided  June  9,  1916.) 

[158  Pac.  316.] 

Injunction — Cities  and  Towns — Police  Officers — Complaint — In- 
sufficiency— Metropolitoflit  Police  Lav} — Powers, 

Cities  and  Towns — ^Injunction — ^Police  Officers — Physical  Examination- 
Complaint — Insufficiency. 

1.  The  complaint  of  a  city  taxpayer  which  omitted  to  show  that  he 
was  a  police  officer,  or  that  he  would  suffer  a  special  injury  by  a  reso- 
lution of  the  council  authorizing  the  appointment  of  a  commission 
to  make  a  physical  examination  of  the  members  of  the  police  force 
for  the  purpose  of  ascertaining  whether  any  one  of  them  had,  by 
reason  of  old  age  or  disease,  become  permanently  incapacitated  to 
discharge  the  duties  of  his  office,  was,  under  section  6643,  Revised 
Codes,  insufficient  as  a  basis  for  an  injunction  to  restrain  the  exam- 
ination or  the  incurring  of  the  expense  incident  to  it. 

Same — Metropolitan  Police  Law — Powers. 

2.  Under  section  3314,  Revised  Codes,  the  city  council  may  furnish 
assistance  to  the  mayor,  in  the  form  of  a  commission,  to  determine  the 
physical  competency  of  the  members  of  the  police  force. 

Same — Unauthorized   Expenditures — Complaint — ^Insufficiency. 

3.  A  complaint  against  a  city  alleging  an  unauthorized  purchase  of 
apparatus  was  insufficient  to  warrant  an  injunction  in  the  absence  of 
an  averment  that  a  claim  in  payment  thereof  had  been  presented  to 
and  allowed  by  the  council. 

[As  to  power  of  body  having  power  to  remove  public  officer  to 
appoint  committee  to  conduet  hearing,  see  note  in  Ann.  Oaa.  19160, 
1278.] 
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Appeal  from  Sec&nd  Judicial  District  Court,  Silver  Bow 
County;  John  B.  McCleman,  Judge. 

Injunction  by  James  P.  Larkin  against  the  City  of  Butte 
and  others.  From  a  judgment  dismissing  the  action,  plaintiff 
appeals.    Affirmed. 

Cause  submitted  on  briefs  of  Counsel. 

Messrs.  W.  E.  Carroll,  J.  E.  Healey  and  H.  L.  Maury,  for 
Appellant. 

Messrs.  J.  V.  Dwyer,  John  A.  Oroeneveld  and  N.  A.  Rotering, 
for  Respondents. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

• 

In  June,  1914,  the  city  of  Butte  by  resolution  of  its  council 
created  a  commission  to  examine  all  members  of  the  police  force 
and  to  report  to  the  mayor  the  name  of  any  member  who,  by 
reason  of  age  or  disease,  had  become  permanently  incapacitated 
to  discharge  the  duties  of  his  office.  Section  5  fixes  the  compen- 
sation of  the  commissioners  and  provides  further:  **And  said 
commission,  with  the  consent  of  the  mayor,  may  incur  any  and 
all  expenses  necessary  to  carry  out  the  provisions  of  this  resolu- 
tion and  to  make  the  examinations  as  thorough  as  such  commis- 
sion may  deem  necessary."  This  suit,  by  a  resident  taxpayer, 
was  instituted  to  restrain  the  city  officers  and  the  members  of 
the  commission  from  carrying  the  resolution  into  effect,  or  ap- 
propriating or  expending  any  public  money  under  its  provisions. 

After  certain  preliminary  allegations,  the  complaint  charges 
that  it  is  the  intent  of  the  resolution  that  the  expenses  incurred 
by  the  commission  for  apparatus  shall  be  paid  by  the  city  from 
its  general  fund  ''without  restriction  as  to  necessity,  amount, 
value,  efficiency,  or  subsequent  utility  to  said  city";  that  one 
of  the  commissioners,  without  previous  advertisement  therefor 
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or  the  letting  of  any  contract,  has  purchased  apparatus  for  which 
the  city  intends  to  pay  more  than  $250 ;  and  that  the  tests  pro- 
posed to  be  applied  to  members  of  the  police  force  are  oppres- 
sive and  invade  the  private  rights  of  the  policemen.  A  copy  of 
the  resolution  is  attached  to  and  made  a  part  of  the  pleading. 
A  general  demurrer  to  the  complaint  was  sustained,  and  from  a 
judgment  dismissing  the  action  plaintiff  appealed. 

To  determine  whether  the  complaint  states  a  cause  of  action, 
[1]  its  allegations  must  be  read  in  connection  with  the  pro- 
visions of  the  resolution.  So  far  as  the  complaint  charges  that 
the  tests  to  be  applied  by  the  commission  will  invade  private 
rights  of  the  members  of  the  police  force  is  concerned,  it  is  sufiS- 
cient  to  say  that  the  plaintiff  does  not  allege  that  he  is  a  member 
of  the  force  or  that  he,  as  a  taxpayer,  will  be  injured  as  a  result 
of  the  tests.  Whatever  rights,  if  any,  members  of  the  police 
force  may  have  when  the  tests  are  applied  or  sought  to  be  ap- 
plied, they  are  not  of  such  character  that  this  plaintiff,  by  virtue 
of  his  being  a  taxpayer,  can  invoke  them.  He  does  not  disclose 
that  special  injury  to  himself,  which  is  essential  to  entitle  him 
to  an  injunction.     (Rev.  Codes,  sec.  6643 ;  22  Cyc.  893.) 

The  city  of  Butte  is  a  city  of  the  first  class,  and  is  operating 
its  police  department  under  the  Metropolitan  Police  Law  (sees. 
3304-3317,  Rev.  Codes).  Section  3306  provides  that  members 
once  appointed  after  their  probationary  service,  shall  hold  office 
"during  good  behavior,  or  until  by  age  or  disease  they  become 
permanently  incapacitated  to  discharge  their  duties."  Section 
3308  provides  that  no  member  or  officer  of  the  police  force  in  a 
city  of  the  first  class  shall  be  discharged  without  a  hearing  or 
trial  before  the  examining  and  trial  board.  Section  3309  pro- 
vides for  charges  against  a  police  officer  and  for  the  trial  and 
determination  thereof.  Section  3314  provides:  **In  addition  to 
[2]  the  provisions  herein  contained,  the  city  or  town  council 
may  make  any  ordinances,  not  inconsiatent  with  this  Act,  or 
any  law  of  the  state,  for  the  government  of  the  police  depart- 
ment, and  for  regulating  the  powers  and  duties  of  its  officers 
and  members."    By  section  3305  supervision  of  the  police  force 
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is  confided  to  the  mayor.  It  is  his  duty  to  know  that  the  mem- 
bers of  the  force  are  physically  able  to  perform  the  services 
rightfully  required  of  them,  and  it  is  equally  his  duty  to  prefer 
charges  of  incompetency  against  any  member  who  by  reason  of 
age  or  disease  is  permanently  incapacitated.  Before  making 
such  charge,  he  should  have  some  reasonable  ground  therefor, 
and  if  in  the  judgment  of  the  council  it  is  necessary  or  expedient 
that  the  mayor  have  assistance  in  determining  the  physical  com- 
petency of  the  members  of  the  force,  section  3314  furnishes 
ample  authority  for  a  proper  provision  for  such  help. 

If  we  assume  that,  by  the  provision  of  the  resolution  quoted 
above,  there  is  an  unwarranted  delegation  of  power  to  the  com- 
mission, this  complaint  is  not  cured,  for  sections  3283  and  3287, 
[3]  Revised  Codes,  require  that  all  accounts  against  the  city 
must  be  presented  to  and  approved  by  the  city  council  before 
payment  can  be  authorized,  and  this  complaint  does  not  con- 
tain any  allegation  that  any  bill  for  the  apparatus  ordered  by 
one  member  of  the  commission  has  been  presented  to  or  allowed 
by  the  council.  We  cannot  assume  that  the  council  will  approve 
a  claim  contracted  in  violation  of  law,  and  unless  such  claim  is 
approved,  it  cannot  be  paid,  and  plaintiff  cannot  be  injured. 

Apparently  this  action  was  brought  prematurely;  but  in  any 
event  we  think  the  complaint  insufficient  to  warrant  the  relief 
sought. 

The  judgment  is  affirmed. 

Afflrmed. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sanner  concur. 
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ContracU — 8dle9 — Offer  (md  Acceptance — Counter  Proposals — 
Effect 

Contracts — Offer  and  Acceptance. 

1.  In  order  to  form  a  contract,  there  must  be  an  offer  by  one  party 
and  an  unconditional  acceptance  of  it  by  the  other  in  accordance  with 
its  terms,  and,  if  the  acceptance  falls  within  or  goes  beyond  the  terms 
of  the  offer,  there  is  no  contract. 

Same — Sales — Offer — ^Unconditional  Acceptance  Necessary. 

2.  Acceptance  of  an  offer  of  sale  of  city  bonds, — ^the  negotiations 
being  conducted  through  the  medium  of  correspondence  by  telegrams 
and  letters, — to  which  was  attached  a  reservation,  giving  the  buyer  the 
right  to  examine  the  legality  of  the  proceedings  of  the  city  council  lead- 
ing up  to  the  issuance  of  the  bonds  before  concluding  the  purchase,  was 
not  unconditional  and  absolute  so  as  to  bind  the  seller. 


For  authorities  on  the  question  of  time  and  place  of  consummation  of 
contract  when  offer  is  by  letter  and  acceptance  by  telegram,  or  vice  versa, 
see  notes  in  6  L.  &.  A.  (n.  s.)  1016  and  L.  B.  A.  1916A,  1302. 
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Same — Sales — ^Bujer  Substituting  Third  Person — Effeet. 

3.  Where  an  offer  for  the  sale  of  city  bonds  has  been  made  bj  the 
seller  to  A,  the  latter  could  not,  by  coupling  with  his  acceptance  a  pro* 
posal  that  B  should  be  substituted  in  his  place  as  buyer,  compel  the 
seller  to  enter  into  contract  relations  with  B,  a  stranger  about  whom 
he  knew  nothing,  and  the  seller  could  rightfully  withdraw  his  offer 
without  incurring  liability  to  A  notwithstanding  the  latter  then — but 
too  late — proposed  to  assume  the  position  of  obligee  and  accept  delivery 
of  the  bonds. 

[As  to  contracts  by  telegraph  and  the  admissibility  of  telegrams 
as  evidence,  see  notes  in  93  Am.  Dec.  514;  110  Am.  StBep.  742.] 

Same — Confirmation  of  Sale — "Subject  to  Written  Contract.*' 

4.  Where  a  buyer  of  municipal  bonds  indicated  in  a  telegram  that 
he  desired  to  enter  into  a  written  contract  of  sale,  the  seller's  reply 
that  he  confirmed  the  sale  ''subject  to  written  contract,"  construed  as  a 
reservation  of  the  right  to  reject  the  formal  writing  if  examination 
of  it  disclosed  unacceptable  terms. 

Appeal  from  District  Court,  Cascade  County;  H.  H.  Ewing, 
Judge. 

Action  by  Fred  Glenn  against  the  S.  Birch  &  Sons  Construc- 
tion Company.  Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 

Messrs.  Cooper  <&  Stephenson,  for  Appellant,  submitted  a 
brief. 

Mr.  J.  W,  Speer,  for  Respondent,  submitted  a  brief ;  Mr.  J.  A. 
Kaufman,  of  Counsel,  argued  the  cause  orally, 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  for  damages  for  breach  of  contract.  The  district 
court  having  sustained  a  general  demurrer  to  the  complaint  and 
rendered  judgment  for  defendant,  the  plaintiff  appealed.  The 
question  presented  is  whether  certain  correspondence  between 
the  parties  by  telegrams  and  letters  resulted  in  the  formation 
of  a  contract. 

Some  time  during  the  year  1913,  and  prior  to  the  month  of 
October,  the  defendant  corporation  had  contracted  with  the  city 
of  Great  Falls  to  construct  pavements  in  two  improvement  dis- 
tricts designated  as  districts  157  and  158,  the  city  agreeing  to 
pay  for  construction  done  in  the  first  the  sum  of  $143,166.28, 
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and  in  the  latter  the  sum  of  $54,462.  Payment  was  to  be  made 
in  bonds  due  in  eight  annual  installments,  with  interest  at  6 
per  cent  per  annum.  They  were  to  be  delivered  to  defendant 
from  time  to  time  in  installments,  aa  the  work  progressed.  The 
plaintiff,  doing  business  in  Portland,  Oregon,  aa  Fred  Olenn  & 
Co.,  desiring  to  purchase  the  bonds  from  defendant,  had  the 
following  correspondence  with  it: 
Telegram  from  plaintiff  to  defendant: 

"Portland,  Oregon,  September  26,  1913. 
''Messrs.  Birch  ft  Sons,  Contractors,  Great  Falls,  Montana. 

''Please  wire  immediately  stating  whether  you  have  any  de- 
sirable issues  of  coupon  warrants  which  you  desire  to  sell  at 
ninety-four.  State  amount  and  names  of  streets  covered  by 
the  improvements. 

"Feed  Qlenn  ft  Company.'' 

Telegram  from  defendant  to  plaintiff: 

"Great  Falls,  Mont.,  Sep.  27, 1913. 
Fred  Glenn  and  Company,  Portland,  Oregon. 
We  have  two  hundred  thousand  six  per  cent  coupon  bonds 
eight  years  for  ninety-seven. 

"S.  BiROH  AND  Sons  Constn.  Co." 

Reply  to  foregoing: 

"Portland,  Oregon,  Sept.  28th,  1913. 
"S.  Birch  ft  Sons  Construction  Co.,  Great  Falls,  Montana. 

"Please  mail  immediately  map  showing  districts  covered  by 
bonds  mentioned  your  wire.  If  more  than  one  district  please 
state  number  each  district  amount  warrants  each  district  whether 
total  issues  are  available  denpipinations  of  bonds  assessed  valu- 
ation of  each  district  also  estimated  sale  value  per  front  foot 
cost  of  improvements  per  foot.  Can  possibly  use  total  issue 
uroviding  showing  is  satisfactory. 

"Fbed  Glenn  ft  Company." 

On  September  29,  defendant  wrote  to  plaintiff  giving  in 
detail  the  information  called  for  in  the  telegram  of  September 
28.    In  that  letter  the  defendant  wrote  as  follows: 
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''We  herewith  confirm  our  telegraphic  quotation  of  97  cents 
for  these  warrants,  and  are  holding  the  same  subject  to  disposal 
to  other  parties  at  our  convenience.'' 

Telegram  from  plaintiff  to  defendant: 

"Portland,  Oregon,  October  1,  1913. 
''Messrs.  Birch  &  Sons,  Contractors,  Great  Falls,  Montana. 

"Glenn  will  arrive  Great  Falls  Thursday  evening  train  pur- 
pose inspection  district 

"Fbsd  Glenn  &  Company." 
Telegram  from  defendant  to  plaintiff: 

"Great  Falls,  Montana,  October  8,  1913. 
"We  will  hold  Great  Falls  warrants  for  your  acceptance  until 
October  eleventh.    After  that  date  will  hold  them  subject  to 
disposal  to  other  parties. 

"S.  BmoH  &  Sons  Constn.  Co.'* 

Telegram  from  defendant  to  plaintiff: 

"Great  Falls,  Montana,  October  8,  1913. 
"Fred  Glenn,  Bond  A,  Dept.  German  American  Trust  Co., 
Denver,  Colo. 
"We  confirm  our  figures  of  ninety-seven  on  bonds  mentioned 
advise  at  once  by  wire  what  proceedings  etc.  you  require. 

"S.  Birch  &  Sons.*' 
Telegram  from  plaintiff  to  defendant: 

"Denver,  Colorado,  October  8,  1913. 
"Birch  &  Sons,  Contractors,  Rainbow  Hotel,  Great  Falls,  Mon- 
tana. 
"Our  people  have  confirmed  purchase  both  districts  Great 
Falls,  Montana,  paving  warrants,  subject  legality,  etc.  We  are 
sending  written  contract  which  you  will  please  sign.  Concern- 
ing proceedings  please  obtain  minutes  every  council  action  from 
start  to  finish.  We  are  writing  you  fully.  Please  wire  under- 
signed immediately  confirming  sale.    Use  Denver  address. 

"Feed  Glbnn." 
Reply  to  this  telegrams 
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"Great  Palls,  Mont.  Oct.  8,  1913. 
"Fred  Glenn,  Bond  Dept.  German  American  Trust  Co.,  Denver, 
Colo. 
"We  confirm  sale  of  warrants  subject  to  written  contract. 

"S.  Birch  &  Sons  Constn.  Co." 

The  plaintiff  wrote  to  defendant  at  length  from  Denver,  Colo- 
rado, on  October  9,  1913.  In  this  letter,  after  recapitulating 
in  substance  the  correspondence  had  between  the  parties  up  to 
that  time,  the  plaintiff  wrote  as  follows : 

"In  connection  with  this  matter,  we  desire  to  state  that  these 
bonds  have  been  sold  to  the  German  American  Trust  Company 
of  this  city.  •  •  •  You  will  note,  from  consulting  the  in- 
closed statement,  that  this  bank  is  perfectly  reliable,  and  will 
take  care  of  these  warrants  as  they  are  delivered,  in  accordance 
with  the  writer's  interview  with  your  Mr.  Fred  Birch.  •  •  • 
The  trust  company  will  doubtless  send  two  of  their  directors  to 
look  at  the  district,  and  these  directors  will  probably  desire  you 
to  conduct  them  over  the  same.  In  doing  so  the  question  of 
price  paid  for  these  warrants  might  possibly  arise,  and  we  will 
greatly  appreciate  having  you  keep  the  figures,  at  which  we  pur- 
chased them  from  you,  a  matter  of  confidence  between  ourselves. 
If  there  are  any  other  members  of  the  firm  who  know  about 
this  price,  and  who  may  come  in  contact  with  these  directors, 
kindly  advise  them  on  this  matter,  as  we  do  not  desire  to  have 
them  know  exactly  what  our  commission  will  be.  The  inclosed 
written  contract  you  will  please  execute  in  triplicate,  keeping 
one  copy  for  yourselves  and  sending  the  other  two  copies  to  us, 
addressed  Yeon  Building,  Portland,  Oregon.  Kindly  give  this 
latter  matter  your  prompt  attention,  so  that  the  contract  will 
be  in  Portland  by  the  time  the  writer  arrives  there  the  first 
part  of  next  week.'* 


ii 
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Telegram  from  defendant  to  plaintiff: 

"Great  Falls,  Mont.,  Oct.  15, 1913. 
Fred  Glenn  Co.,  Yeon  Bldg.,  Portland  Ore. 
Contract  for  bonds  not  satisfactory.    Do  not  care  to  contract 
to  deliver  bonds  to  third  party  and  herewith  withdraw  our  offer. 

**S.  Birch  and  Sons, 

"S.  BiBCH, 

"  President. '* 
Reply  to  this  telegram: 

'*  Portland,  Oregon,  October  16,  1913. 
''S.  Birch  and  Sons,  Contractors,  Great  Falls,  Montana. 

'*We  have  already  received  your  definite  telegraphic  accept- 
ance of  our  offer  to  purchase  all  your  Great  Falls  Montana  pav- 
ing bonds.  It  is  now  too  late  to  withdraw  your  acceptance. 
Delivery  can  be  made  direct  to  us.  Contract  can  be  satisfac- 
torily adjusted.  We  insist  on  delivery  as  per  your  telegraphic 
acceptance  to  our  Mister  Glenn  in  Denver  Wire  answer. 

**Frbd  Glenn  &  Company." 

Defendant's  reply  to  above: 

"Great  Falls,  Montana,  October  16,  1913. 
"Fred  Glenn  and  Co.,  Portland,  Ore. 

**We  absolutely  refuse  to  consider  your  contract  on  Great 
Falls  paving  bonds.    It  is  too  late  to  adjust  it  to  suit  us. 

"S.  BiBGH  AND  Sons  Constn.  Co., 

*'S.  BiBOH,  Pres." 

The  complaint  does  not  disclose  the  terms  of  the  contract 
which  the  plaintiff  desired  the  defendant  to  enter  into  with  the 
Gterman  American  Trust  Company. 

The  propriety  of  the  court's  action  in  sustaining  the  demurrer 
turns  upon  the  inquiry  what  import  must  be  given  to  the  second 
telegram  sent  by  plaintiff  from  Denver,  Colorado,  on  October  8. 
The  telegram  of  the  same  date  from  defendant  cannot  be  re- 
garded as  anything  other  than  a  formal  offer  of  sale  with  an 
implied  request,  in  case  of  acceptance  of  the  offer,  for  informa- 
tion as  to  what,  if  any,  of  the  proceedings  touching  the  organ* 
ization  of  the  improvement  district,  and  those  touching  the  issu- 
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ance  of  the  bonds,  tbe  plaintiff  would  require.  This  is  made 
manifest  by  the  fact  that  up  to  that  time  the  plaintiff  had  not 
accepted  defendant's  offer.  Regarding  this  telegram  as  an  un- 
conditional offer  at  the  price  named,  the  question  then  is  whether 
the  telegram  of  that  date  from  the  plaintiff  constituted  an 
unconditional  acceptance. 

In  order  to  form  a  contract  there  must  be  an  offer  by  one 
party  and  an  unconditional  acceptance  of  it  by  the  other,  in 
accordance  with  its  terms.  The  offer  must  be  in  a  form  in  which 
[1]  it  may  be  accepted,  and  the  acceptance  must  be  absolute 
and  unconditional,  according  to  its  terms,  of  everything  which 
the  offer  requires  to  be  accomplished.  In  other  words,  there 
must  be  an  entire  agreement  in  the  minds  of  the  parties,  not 
only  as  to  the  subject  matter,  but  also  as  to  the  extent  and 
character  of  the  obligation  with  reference  to  it  assumed  by  each. 
If  the  acceptance  falls  within  or  goes  beyond  the  terms  of  the 
offer,  there  is  no  agreement  of  minds,  and  the  transaction 
amounts  to  nothing  more  than  one  of  proposals  and  counter  pro- 
posals. (Brophy  v.  Idaho  P.  cfe  P.  Co,,  31  Mont.  279,  78  Pac. 
493 ;  Monakan  v.  Allen,  47  Mont.  75,  130  Pac.  768 ;  Eggleston  v. 
Wagner,  46  Mich.  610,  10  N.  W.  37;  Potis  v.  Whitehead,  23 
N.  J.  Eq.  512;  Minneapolis  etc.  By.  Co.  v.  Columbus  Rolling 
Mm,  119  U.  S.  149,  30  L.  Ed.  376,  7  Sup.  Ct.  Bep.  168.)  Let  us 
8ee  if  plaintiff's  telegram  meets  this  requirement.  If  it  had  in- 
[2,8]  eluded  merely  the  words,  *'our  people  have  confirmed 
the  purchase  both  district  Great  Falls,  Montana,  paving  war- 
rants," there  would  have  been  no  question  that  the  acceptance 
would  have  been  sufB.cient.  Not  being  willing  to  become  abso- 
lutely bound,  however,  plaintiff,  besides  attaching  a  condition 
reserving  to  himself  the  right  to  determine  the  legality  of  the 
bonds  after  an  examination  of  the  proceedings  leading  up  to 
their  issuance,  furthermore,  as  appears  from  the  telegram  and 
the  letter  of  October  9,  proposed  that  defendant  should  enter 
into  a  written  contract  with  a  third  party,  the  Gterman  American 
Trust  Company,  thus  substituting  the  company  in  place  of  him- 
self. The  acceptance  was,  therefore,  not  unconditional  and  ab- 
solute, but  conditional  in  the  first  instance,  and  carried  with  it 
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a  counter  proposal  which  had  not  theretofore  been  considered. 
Suppose,  upon  subjecting  the  proceedings  to  examination,  the 
plaintiff  had  found  them  irregular  in  particulars  which,  in  his 
opinion,  rendered  the  validity  of  the  bonds  questionable ;  would 
plaintiff,  have  nevertheless  been  bound  to  take  the  bonds  and 
pay  for  them  T 

But,  waiving  this  question,  was  defendant  bound  to  enter  into 
contract  relations  with  a  person  other  than  the  plaintiff?  Its 
proposition  was  to  sell  to  plaintiff,  not  to  another  person.  The 
negotiations  had  been  made  with  him.  It  had  had  an  oppor- 
tunity to  satisfy  itself  that  he  was  a  suitable  person  to  establish 
contract  relations  with.  This  was  one  thing.  It  was  quite  an- 
other for  the  plaintiff  to  couple  with  his  acceptance  a  proposal 
that  defendant  should  enter  into  contract  relations  with  a  third 
party,  about  which  it  ostensibly  had  no  knowledge,  under  stipu- 
lations and  conditions  not  disclosed  to  defendant  until  it  had 
received  plaintiff's  letter  of  October  9,  containing  full  infor- 
mation as  to  the  obligations  defendant  was  to  assume  toward  the 
obligee,  substituted  by  plaintiff  in  his  stead.  If  it  be  conceded 
that  the  Oerman  American  Trust  Company  had  been  mentioned 
by  plaintiff  to  the  agent  of  defendant  during  his  visit  to  Great 
Falls  early  in  October,  as  is  intimated  in  the  letter  of  October  9, 
there  is  nothing  iQ  the  complaint  disclosing  what  was  said  or 
[4]  what,  if  any,  understanding  was  reached  at  that  time.  The 
telegram  from  defendant  on  October  8,  in  reply  to  that  of  de- 
fendant, must  be  understood  as  a  confirmation  of  the  sale,  sub- 
ject to  its  approval  of  the  written  contract.  Up  to  that  point 
in  the  negotiations,  a  formal  written  contract  had  not  been  men- 
tioned. In  the  light  of  plaintiff's  telegram,  indicating  that  he 
desired  to  enter  into  a  formal  written  contract  and  asking  fur- 
ther confirmation  of  the  sale,  the  expression  *' subject  to  written 
contract,"  in  defendant's  reply,  is  not  to  be  construed  as  a 
demand  for  a  formal  written  contract,  but  as  a  reservation  of 
the  right  to  reject  the  formal  writing  if  examination  of  it  dis- 
closed terms  which  could  not  be  accepted.  When  it  ascertained 
that  it  was  to  assume  contract  relations  with  the  trust  company 
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instead  of  plaintiff,  it  had  the  right  to  refuse  to  do  so,  as  it  did, 
and  withdraw  its  offer  because  it  had  not  been  accepted  abso- 
lutely and  unconditionally  according  to  its  terms.  And  it  does 
not  aid  plaintiff's  case  that  he  thereafter  proposed  to  assume 
the  position  of  obligee  and  accept  delivery  of  the  bonds.  The 
offer  was  then  no  longer  open  to  acceptance. 

There  is  some  argument  in  defendant's  brief  by  which  it  seeks 
to  maintain  the  proposition  that,  looking  to  the  correspondence 
as  a  whole,  including  the  fact  that  the  bonds  were  to  be  delivered 
in  installments,  it  was  the  iutention  of  the  parties  that  they 
should  not  be  mutually  bound  until  they  had  embodied  the  result 
of  their  negotiatious  in  a  written  contract.  Whether  this  is  so 
we  deem  it  unnecessary  to  decide,  in  view  of  the  conclusion 
stated  above  that  there  was  no  contract. 

The  judgment  is  affirmed.  Affirmed* 

Mr.  Jushgb  Sannsb  and  Mb.  Justice  HoUjOway  concur. 


ANACONDA     COPPER     MINING     CO.,     Appellant,     v. 
RAVALLI  COUNTY  bt  al.,  Rbsponi)bnt8. 

(No.  3,668.) 
(Sabmitted  May  16,  1916.    Decided  June  7,  1916.) 

[15S  Pac.  682.] 

Taxation — Real  Property — Mineral  and  Other  Beservatiofis — 
Double  Taxation — Presumptions. 

Taxation — ^Real  Property — Mineral  and  Other  Besenrations. 

1.  Where  lands  are  sold  with  reservationa  in  the  grantor  of  the  min- 
erals therein  and  the  right  to  mine  the  same,  as  weQ  of  a  right  of  way 
over  them  for  mining  purposes  and  for  the  removal  of  timber  from  ad- 
joining  lands,  such  reservations  constitute  property  subject  to  taxation. 

flame — Double  Taxation. 

2.  Where  an  assessor  listed  for  taxation  lands  with  the  reservations 
of  minerals,  mining  rights,  etc.,  to  the  grantee  for  the  full  cash  value, 
etc,  and,  at  the  same  time,  assessed  the  grantor's  reservations  at  a  cer- 
tain amount  per  acre,  there  was  a  case  of  double  taxation  of  the  same 
property. 

Same — Double  Taxation — ^Who  may  Complain. 

3.  The  only  person  who  can  complain  of  a  double  assessment  is  the 
one  who  is  made  to  bear  more  than  his  proportion  of  the  burden  of 
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taxation;  therefore  the  former  owner  of  the  lands  mentioned  above,  to 
whom  the  mineral  and  other  reservatione  were  properly  assessed,  was 
not  in  a  position  to  complain  of  taxes  unjustly  exacted  from  his  gran- 
tees on  property  belonging  to  it. 

[As  to  classification  of  property  for  purposes  of  taxation,  see  not* 
in  62  Am.  St.  Bep.  175.] 

Same — Payment  by  Other  Than  Owner — Effect. 

4.  Before  payment  of  A's  taxes  by  B  acts  as  a  full  discharge  of  B's 
obligation,  it  must  have  been  made  under  such  circumstances  that  it 
cannot  be  recovered  back. 

Same — Validity — Presumptions. 

6.  Every  presumption  favors  the  validity  of  a  tax  collected  from  an 
owner  of  property,  and  before  he  can  escape  his  full  part  of  the  burden 
imposed  for  state  and  local  purposes,  he  must  present  facts  disclosing 
that  the  taxes  had  been  paid  and  the  lien  fully  discharged. 

Appeal  from  District  Court,  RavaUi  County;  B.  Lee  McCuU 
loch.  Judge. 

Action  by  the  Anaconda  Copper  Mining  Company  against 
Ravalli  County,  and  H.  L.  Hart,  County  Treasurer.  Judgment 
for  defendants,  new  trial  denied  and  plaintiff  appeals.  AfBrmed. 

Mr,  Elmer  E.  Hershey,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

The  listing  of  a'  portion  of  the  lands  in  question  as  mineral 
and  mineral  rights  was  a  reassessment  of  part  of  the  same  lands, 
and  to  this  extent  was  a  double  tax,  and  therefore  illegal  and 
void.  In  Spring  Valley  Water  Co.  v.  Alameda  County,  24  Cal. 
App.  278,  141  Pac.  38,  the  assessor  of  Alameda  county,  Cali- 
fornia, was  dealing  with  ** riparian  water  rights,'*  instead  of 
''mineral  rights*'  which  were  claimed  by  the  plaintiff  in  that 
case  separate  and  apart  from  the  lands  itself,  as  in  the  case 
under  consideration  the  minerals  are  claimed  separate  and 
apart  from  the  land  in  question.  In  that  case  it  was  said: 
''Double  taxation  does  not  necessarily  consist  in  assessing  the 
same  property  twice  to  the  same  person,  but  may  consist  in  re- 
quiring a  double  contribution  to  the  same  tax  on  account  of  the 
same  property,  though  the  assessments  are  to  different  persons." 
(See,  also,  Cooley  on  Taxation,  2d  ed.,  225;  San  Francisco  v. 
Fry,  63  Cal.  470,  472 ;  Oermania  Trust  Co.  v.  City  of  San  Fran- 
cisco, 128  Cal.  589,  61  Pac.  178.1 
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Mr.  J,  B.  Paindexter,  Attorney  Oeneral,  and  Mr.  Wm.  H, 
Poorman,  Assistant  Attorney  General,  for  Respondents. 

An  assessment  which  read  ''coal  and  other  minerals"  was 
held  sufficient  to  charge  the  estate  in  land  with  the  assessment, 
which  estate  was  created  by  the  conveyance  of  the  mineral 
rights.  {Board  of  Commissioners  v.  Lottos  Creek  Cod  Co.,  179 
Ind.  212,  100  N.  E.  561.)  And  ''such  estate  is  as  much  of  an 
estate  as  was  the  surface  estate  after  the  separation  by  this 
deed."  {Gordon  v.  MUlion,  248  Mo.  155,  154  S.  W.  99,  101; 
State  V.  Downman  (Tex.  Civ.),  134  S.  W.  787;  Benavides  ▼. 
Hunt,  79  Tex.  383,  389,  15  S.  W.  396.) 

As  was  stated  in  the  case  hereafter  cited,  it  is  not  here  con- 
tended by  the  respondent  that  the  county  is  vested  with  author- 
ity to  "assess  coal  and  other  minerals  as  such  'as  it  lies  im- 
pacted  between  the  stratas  of  stone,  slate  or  day  in  the  state  of 
nature,'  "  for  in  its  natural  state,  coal  and  other  mineral  will 
pass  with  a  conveyance  of  the  land  as  a  part  of  the  real  prop- 
erty. We  maintain  that  by  reason  and  virtue  of  the  exception 
and  reservation  contained  in  the  deed,  an  actual  freehold  estate 
of  inheritance  in  the  land — in  the  real  property  itself — remains 
vested  in  the  appellant,  and  that  as  such  estate,  it  is  subject  to 
assessment  and  taxation.  {Northern  Pac.  B.  Co.  v.  Mjdde,  48 
Mont.  287,  137  Pac.  386.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Prior  to  1913  the  Anaconda  Copper  Mining  Company  had 
owned  certain  lands  in  Ravalli  county  which  it  had  sold,  re- 
serving to  itself  the  minerals  and  the  right  to  mine  the  same; 
also  a  right  of  way  over  the  land,  or  any  part,  for  mining  pur- 
poses or  for  removing  timber  from  adjoining  lands.  In  1913 
the  assessor  listed  these  lands,  with  the  reservations,  for  pur- 
poses of  assessment  and  taxation  to  the  grantees  of  the  company 
for  the  full  cash  value,  and  at  the  same  time  assessed  the  res- 
ervations to  the  company  at  $5  per  acre.  An  effort  to  have  this 
latter  assessment  canceled  was  unsuccessful,  the  taxes  thereon 
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were  paid  under  protest,  and  this  action  brought  to  recover 
back  the  amount.  The  cause  was  submitted  upon  the  plead- 
ings, amended  somewhat  by  an  agreement  as  to  the  facts,  and 
from  a  judgment  for  defendants  and  from  an  order  refusing  a 
new  trial,  plaintiff  appealed. 

It  is  settled  by  the  Constitution  and  statutes  of  this  state  and 
[1]  decision  of  this  court  that  the  reservations  mentioned  con- 
stitute property  which  is  subject  to  taxation.  (Const.,  Art. 
XII,  sees.  16,  17 ;  Rev.  Codes,  sees.  2498,  2501 ;  Northern  Pac. 
B.  Co.  V.  Mjelde,  48  Mont.  287, 137  Pac.  386.) 

We  agree  with  appellant  that  the  record  presents  a  case  of 
[2, 3]  double  taxation  of  the  same  property,  but  we  agree  like- 
wise with  the  learned  trial  court  that  the  real  question  for  de- 
termination is :  Who  may  complain  of  a  double  assessment  where 
the  same  property  is  listed  to  two  different  persons! 

Any  objection  which  might  have  been  urged  against  the  valu- 
ation placed  upon  these  reservations  was  waived,  and  the  rec- 
ord presents  these  facts :  Plaintiff  owned  the  reservations ;  they 
constituted  property  subject  to  taxation ;  that  property  was  cor- 
rectly assessed  to  its  owner,  and  the  tax  levy  was  in  all  respects 
lawful;  but  it  is  insisted  that  plaintiff  should  not  have  been 
compelled  to  pay  the  tax  because  the  same  property  was  as- 
sessed to  plaintiff's  grantees  and  the  tax  thereon  paid  by  them. 
It  is  the  duty  of  the  assessor  to  *' ascertain  the  names  of  all 
taxable  inhabitants,  and  all  property  in  his  county  subject  to 
taxation,  except  such  as  is  required  to  be  assessed  by  the  state 
board  of  equalization,  and  must  assess  such  property  to  the  per- 
sons by  whom  it  was  owned  or  claimed  or  in  whose  possession 
or  control  it  was  at  12  o'clock  M.,  of  the  first  Monday  of  March 
next  preceding."  (Sec.  2510,  Rev.  Codes.)  So  far  as  plain- 
tiff's interest  in  these  lands  was  concerned,  the  assessor  complied 
literally  with  the  commandments  of  the  Constitution  and  laws 
of  this  state.  The  county  clerk  discharged  his  duty  in  extend- 
ing the  tax  levied  for  state,  county  and  local  purposes,  and  the 
treasurer  performed  his  duty  in  collecting  the  tax  from  this 
plaintiff.    It  is  the  policy  of  the  law  that  there  shall  not  bef 
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double  taxation  of  any  property;  bnt  the  law  likewise  takes 
cognizance  of  the  fallibility  of  revenue  offieers,  and  undertakes 
to  fortify  against  any  serious  consequenees  arising  from  errors 
committed  in  the  assessment  of  property.  Section  2510,  above, 
provides  that  a  mistake  in  the  name  of  the  owner  of  real  prop- 
erty shall  not  invalidate  an  assessment  otherwise  valid.  Sec- 
tion 2670  provides:  ''When  the  treasurer  discovers  that  any 
property  has  been  assessed  more  than  once  for  the  same  year, 
he  must  collect  only  the  tax  justly  due,  and  make  return  of  the 
facts,  under  aflSdavit,  to  the  county  clerk."  Section  2669  pro- 
vides that  any  taxes  paid  more  than  once,  or  erroneously  or  ille- 
gally collected,  may  be  refunded;  but  these  provisions  and  others 
of  like  import  are  intended  to  secure  the  collection  of  lawful 
revenue  and  to  protect  the  owner  whose  property  is  made  to 
bear  more  than  its  just  proportion  of  the  burden  of  taxation, 
and  were  not  enacted  to  secure  immunity  from  taxation  to  any 
one.  There  are  circumstances  under  which  the  payment  of  A's 
[4]  taxes  by  B  will  fully  discharge  the  obligation,  but  every  such 
payment  will  not  have  that  effect.  To  be  effective,  the  payment 
must  have  been  made  under  such  circumstances  that  it  cannot 
be  recovered  back.  Every  presumption  favors  the  validity  of 
[6]  the  tax  collected  from  plaintiff,  and  before  it  can  escape 
its  just  proportion  of  the  burden  imposed  for  state  and  local 
purposes,  it  must  present  the  facts  which  disclose  that  the  tax 
has  been  paid  and  the  lien  fully  discharged,  and  in  this  it  failed. 
Under  section  2550,  Revised  Codes,  plaintiff  was  entitled  as  of 
right  to  have  its  name  inserted  upon  the  assessment-roll  with 
each  of  its  grantees,  and  to  have  the  reservation  in  every  in- 
stance assessed  to  it  and  not  to  its  grantee,  but  the  record  fails 
to  disclose  any  request  of  this  character.  The  only  person  who 
can  complain  of  a  double  assessment  is  the  one  who  is  made  to 
bear  more  than  his  proportion  of  the  burden  of  taxation. 

Whatever  cause  for  complaint  plaintiff's  grantees  have,  plain- 
tiff has  none.    The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mr.  Justice  Sanneb  concur. 


52  Mont.]  Tatlob  v.  Combs  xt  au  427 


TATLOB,  Bespondbnt,  v.  COMBS  vr  Ah.,  Appellants. 

(No.  8,673.) 
(Submitted  May  17,  1916.    Decided  June  12,  19160 

[158  Pae.  474.] 

Justices'  Courts — Judgment  by  Default — Appeal  to  District 
Court. 

1.    An  appeal  to  the  district  court  lies  from  a  judgment  by  default 
rendered  bj  a  justice  of  the  peace. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  Jf . 
Clements,  Judge. 

Action  by  George  Taylor  against  J.  Combs  and  another. 
From  a  judgment  of  the  district  court,  dismissing  an  appeal 
from  a  judgment  in  a  justice  of  the  peace  court,  defendants 
appeal.    Beversed  and  remanded. 

Messrs,  Day  dt  Mapes,  for  Appellants,  submitted  a  brief ;  Mr. 
E.  C.  Day  argued  the  cause  orally. 

Mr.  E,  D.  Phelan,  for  Bespondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MB.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  originated  in  a  justice  of  the  peace  court.  Plain- 
tiff was  awarded  judgment,  and  defendants  appealed  to  the  dis- 
trict  court.  In  the  district  court  plaintiff  interposed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the  judgment  of  the 
justice  court  was  a  judgment  by  default.  The  motion  was  sus- 
tained, and  from  the  judgment  which  followed,  this  appeal  is 
prosecuted. 

Assuming,  without  deciding,  that  the  judgment  rendered  by 
[1]  the  justice  of  the  peace  court  was  a  judgment  by  default, 
the  case,  upon  principle,  cannot  be  distinguished  from  Maxey 
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V.  Cooper,  21  Mont.  456,  54  Pac.  562,  and  upon  the  authority  of 
that  case  the  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed  and  remanded. 

Mb.  Chiep  Justice  Bbantly  and  Mb.  JusnCB  Sanneb  concur. 


NORTHWESTERN  IMPROVEMENT  CO.  bt  ai,..  Respond^ 
ENTS,  V.  RHOADES  et  al..  Appellants. 

(No.  3,067.) 
(Sabmitted  May  15,  1916.     Decided  June  17,  1916.) 

[158  Pm.  S9S.] 

Mortgages  —  Assignment  —  Fraud — Payment — Merger — Prin^ 
cipal  and  Agent — Bills  and  Notes — Holder  in  Due  Course. 

Mortgages — ^Principal  and  Agent — Fraud — ^Aangnment — ^Effect. 

1.  Where  an  agent  falselj  reported  to  hia  principal  that  he  had  pur- 
chased clear  title  to  land  with  money  furnished  to  him  by  the  latter 
for  that  purpose,  and  later  paid  a  mortgage  thereon,  causing  it  to  be 
formally  assigned  to  a  third  party,  who  knew  nothing  of  the  transac- 
tion and  paid  nothing,  any  title  passed  by  the  assignment  vested  in  the 
principal. 

Same — Assignment  to  Owner — Merger. 

2.  A  mortgage  which  passed  to  the  owner  in  fee,  who  has  no  intention 
to  keep  it  iSive,  is  extinguished  by  merger. 

Bills  and  Notes — Holder  in  Due  Course — Accepting  Overdue  Note — Effect. 

3.  A  bank  which  accepted  a  note  four  years  overdue  did  not  become  a 
holder  in  due  course,  but  took  only  the  title  thereto  which  the  assignor, 
its  debtor,  had,  with  the  risk  of  all  defects  therein  as  well  as  of  the 
defenses  to  it  or  demands  existing  at  the  time  against  him  with  refer- 
ence to  it. 

Mortgages — Satisfaction  of — ^What  may  Constitute. 

4.  Obiter:  Under  the  circumstances  referred  to  in  paragraph  1,  supra, 
the  action  of  the  agent  in  paying  the  mortgagee  canceled  tiie  debt  and 
satisfied  the  mortgage,  even  though  such  was  not  his  intention. 

Same — Overdue  Notes — Accepting  Without  Inquiry — Effect. 

6.  A  bank  which  in  consideration  of  a  loan  accepted  an  overdue  note 
and  a  mortgage  securing  it  without  inquiry  of  the  record  owner  of  the 
mortgaged  land,  was  at  fault  and  was  therefore  properly  adjudged  to 
bear  the  loss  incident  to  the  dishonest  transaction  mentioned  in  para- 
graph 1,  supra. 

[When  fraud  in  delivery  of  a  negotiable  note  is  available  as  a  de- 
fense, see  note  in  87  Am.  St  B^.  466.] 

For  cases  passing  on  the  question  of  rights  of  holder  of  negotiable 
paper  transferred  after  maturity,  see  note  in  46  L»  S.  A.  753  at  seq. 
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Mr.  Elmer  E.  Hershey,  for  Appellantfl,  submitted  a  brief  and 
argued  the  cause  orally. 

''That  a  note  secured  by  mortgage  is  overdue  does  not  pre- 
vent one  holding  it  under  an  apparently  valid  transfer  from  the 
true  owner  from  conferring  a  good  title  upon  an  innocent  pur- 
chaser for  value,  although  he  secured  the  transfer  by  fraud." 
(Gardner  v.  Beacon  Trust  Co.,  190  Mass.  27,  112  Am.  St.  Rep. 
303,  5  Ann.  Cas.  581,  2  L.  R.  A.  (n.  s.)  767,  76  N.  E.  455.) 
In  the  note  to  this  case  many  cases  are  cited  and  distin- 
guished. The  case  of  Young  Men^s  Christian  Assn.  Oymnasiwm 
Co.  V.  Rockford  Nat.  Bank,  179  HI.  599,  70  Am.  St.  Rep.  135, 
46  L.  R.  A.  753,  54  N.  E.  297,  is  given  as  closely  in  point. 

Upon  the  question  that  appellants  could  take  no  better  title 
than  Rhoades  himself  had,  or  Mulroney,  who  held  the  title  for 
Rhoades,  had,  see  Toung  Men's  Christian  Assn.  Chymnasium 
Co.  V.  Rockford  Nat.  Bank,  supra;  Lee  v.  Turner,  89  Mo.  489, 
494,  14  S.  W.  505 ;  McNeU  v.  Tenih  Nat.  Bank,  46  N.  Y.  325, 
329,  7  Am.  Rep.  341 ;  2  Parsons  on  Notes  and  Bills,  42  et  seq.; 
Tiedeman  on  Commercial  Paper,  sec.  295. 

''Where  an  agent,  being  authorized  to  pay  off  a  mortgage  on 
his  principal's  land,  fraudulently  takes  an  assignment  thereof 
to  himself,  an  assignment  by  him  of  the  mortgage  to  a  bona  fide 
purchaser  for  value  will  vest  in  the  latter  a  good  title  thereto, 
and  the  principal  will  be  estopped  to  deny  the  agent's  title.'' 
(Gearon  v.  Kearney,  22  Misc.  Rep.  285,  50  N.  Y.  Supp.  26.) 

As  said  in  2  Corpus  Juris,  section  561,  the  general  rule  is  such 
as  would  entitle  appellants  to  a  judgment  of  foreclosure,  and 
in  support  of  this  general  rule  the  decisions  of  the  United  States 
and  twelve  states  are  set  forth  in  the  note  thereto.  When 
proper  distinctions  are  observed,  it  will  be  found  that  the  au- 
thorities generally  support  the  view  that  the  rights  of  appellants 
who  took  the  note  in  question  in  good  faith  for  value,  though 
after  maturity,  must  prevail  over  those  of  plaintiffs,  notwith- 
standing plaintiffs'  agent,  in  fraud  of  his  principal,  caused  the 
transfer  of  the  title  of  said  note  to  appellants. 
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Mr,  W.  W.  Patterson  and  Messrs.  Ounn,  Rasch  A  EcU,  for 
Respondents,  submitted  a  brief;  Mr.  Patterson  argued  the  cause 
orally. 

Notwithstanding  the  fact  that  Bhoades  procured  an  assign- 
ment of  the  mortgage  to  Mulroney  and  received  the  note  in- 
dorsed by  the  payee,  the  eflfect  of  the  transaction,  so  far  as  the 
respondents  are  concerned,  was  the  payment  of  the  note  and 
the  extinguishment  of  the  mortgage  lien.  The  only  case  cited 
in  the  brief  for  appellants  against  the  foregoing  proposition  is 
the  case  of  Oearon  v.  Kearney,  22  Misc.  Rep.  285,  50  N.  Y. 
Supp.  26,  and  that  case  is  a  direct  authority  in  support  of  our 
contention  that  the  indebtedness  secured  by  the  mortgage  in 
question  was  paid  and  the  mortgage  rendered  functtus  officio. 

As  the  payment  by  Rhoades  to  the  mortgagee  operated  to 
extinguish  the  mortgage,  notwithstanding  the  form  of  the 
transaction,  the  mortgage  could  not  thereafter  be  revived,  and 
consequently  the  subject  matter  of  the  assignment  by  Mulroney 
to  Keith  was  not  in  existence  when  the  assignment  was  made. 
(Bogert  v.  Bliss,  148  N.  Y.  194,  51  Am.  St.  Rep.  684,  42  N.  E. 
582.) 

The  cases  of  Young  Men's  Christian  Assn.  Ctymnasium  Co.  v. 
Rockford  Nat.  Bank,  179  111.  599,  70  Am.  St.  Rep.  135,  46 
L.  R.  A.  753,  54  N.  E.  297,  and  Gardner  v.  Beacon  Trust  Co., 
190  Mass.  27,  112  Am.  St.  Rep.  303,  5  Ann.  Cas.  581,  2  L.  R.  A. 
(n.  s.)  767,  76  N.  E.  455,  are  cited  in  the  brief  for  appellants. 
In  the  first  of  these  cases  it  was  decided  that  where  a  nego- 
tiable promissory  note  is  indorsed  and  delivered  as  collateral 
security,  the  pledgee  may,  even  after  the  maturity  of  the  note, 
transfer  a  good  title  thereto  to  an  innocent  purchaser  for  value. 
Under  such  circumstances,  the  owner  of  the  paper,  having 
clothed  the  pledgee  with  every  indicia  of  title,  is  estopped  from 
questioning  the  title  of  such  purchaser.  In  the  second  case  it 
was  decided  that  an  innocent  purchaser  for  value  of  an  over- 
due note  secured  by  a  mortgage  obtains  a  good  title,  although 
the  party  from  whom  he  made  the  purchase  acquired  the  same 
by  fraud.    In  both  cases,  however,  the  rule  that  a  person  cannot 
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acquire  title  to  overdue  commercial  paper  from  a  person  with- 
out title  is  recognized  and  declared.  The  cases  of  Lee  v.  Tur- 
ner,  89  Mo.  489,  494,  14  S.  W.  505,  and  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  329,  7  Am.  Rep.  341,  do  not  apply  to  the 
facts  and  circumstances  of  the  case  before  the  court.  In  both 
of  those  cases  it  was  decided  that  where  the  true  owner  of  com- 
mercial paper  clothes  another  with  the  evidence  of  ownership, 
an  innocent  purchaser  for  value  from  the  apparent  owner  will 
acquire  a  good  title  as  against  the  true  owner.  These  cases  are 
based  upon  the  doctrine  of  estoppel. 

Let  us  assume  that  Rhoades  purchased,  instead  of  paid,  the 
note.  As  he  was  the  agent  for  the  plaintiffs,  the  purchase,  when 
made,  inured  to  the  benefit  of  the  plaintiffs  and  the  title  vested 
in  them.  {Dowd  v.  Holbrook,  152  N.  C.  547,  67  S.  E.  1060; 
Bergner  v.  Bergner,  219  Pa.  St.  113,  67  Atl.  999 ;  Clark  &  Skyles 
on  Agency,  919.)  When,  therefore,  Rhoades  obtained  a  deliv- 
ery of  the  note  and  had  the  assignment  of  the  mortgage  made 
to  Mulroney,  who  was  acting  for  Rhoades  and  had  no  interest 
in  the  transaction,  there  was,  by  virtue  of  the  law  of  merger, 
an  extinguishment  of  the  mortgage  lien.  The  rule  is  that  where 
the  owner  of  property  takes  an  assignment  of  a  mortgage 
thereon,  the  mortgage  is  destroyed  unless  there  is  an  intention 
on  the  part  of  the  owner  to  keep  the  mortgage  lien  alive.  (2 
Pomeroy's  Equity  Jurisprudence,  sec.  798.) 

The  defense,  which  was  available  against  the  enforcement  of 
the  mortgage  by  Mulroney,  was  not  based  on  an  equity  in  favor 
of  a  third  party,  but  was  a  defense  available  by  the  owner  of 
the  property  at  the  time  the  assignment  was  made  by  Mulroney 
to  Keith.  The  title  to  the  property  stood  of  record  in  the  name 
of  the  Northwestern  Improvement  Company,  of  which  Kfeith 
was  charged  with  notice.  If  he  had  made  inquiry  of  that  com- 
pany, as  he  was  bound  to  do,  as  the  note  was  four  years  over- 
time and  no  interest  had  been  paid  thereon  for  several  years, 
he  would  have  learned  that  Mulroney  had  no  right  to  make  the 
assignment.  Not  having  made  such  inquiry,  he  does  not  occupy 
any  different  or  more  favorable  position  than  his  assignor  Mul- 
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roney  occupied  as  against  the  plaintiffs.  (Magie  ▼.  Reynolds, 
51  N.  J.  Eq.  113,  26  Atl.  150 ;  NichoU  v.  Lee,  10  Mich.  526,  82 
Am.  Dec.  57;  Purser  v.  Anderson,  4  Edw.  Ch.  (N.  T.)  18; 
Heppe  V.  Szczepanski,  209  HI.  88,  101  Am.  St.  Rep.  221,  70 
N.  E.  737;  Shepherd's  Ex.  v.  McClain,  18  N.  J.  Eq.  128;  Berir 
nett  V.  Keehn,  57  Wis.  582, 15  N.  W.  776.) 

MB.  JUSTICE  SANNBB  delivered  the  opinion  of  the  court. 

Some  time  prior  to  January  23,  1907,  James  M.  Bhoades,  of 
Missoula,  was  employed  by  the  plaintiff  railway  company  to 
purchase  certain  lands  near  Turah  in  this  state,  among  them 
the  southeast  quarter  of  section  35,  township  13  north,  range  18 
west,  and  on  that  date  he  reported  to  the  company  through  its 
land  commissioner,  Thomas  Cooper,  that  an  agreement  had  been 
concluded  for  the  purchase  of  said  tract,  conveyance  to  be  made 
by  deed  of  "general  warranty,  showing  a  title  good  in  law  and 
equity,''  for  $5,500.  Concluding  to  purchase  at  this  price,  the 
railway  company,  through  Mr.  Cooper,  directed  Bhoades  to 
procure  abstracts,  and  sent  him  funds  to  make  the  purchase  as 
soon  as  counsel,  to  whom  the  abstracts  were  to  be  sent,  should 
approve  the  title.  Further  instructions  were  to  have  the  con- 
veyances run  to  the  plaintiff  Northwestern  Improvement  Com- 
pany, which  is  a  corporation  subsidiary  to  the  railway  company 
and  holds  much  of  its  lands  for  its  benefit.  Bhoades  procured 
the  abstracts,  and  sent  the  same  to  counsel,  who  promptly  noti- 
fied Cooper  that  title  was  unsatisfactory  in  two  respects,  one  of 
which  related  to  a  mortgage  standing  of  record  in  favor  of  Leo- 
nora B.  Forbis;  whereupon  Cooper  wired  Bhoades  not  to  close 
the  transaction,  and  mailed  him  a  copy  of  counsel's  letter,  call- 
ing attention  to  the  title  defects  therein  noted,  and  to  the  fact 
that  the  mortgage  would  have  to  be  satisfied.  On  May  9,  1907, 
responsive  to  an  inquiry  from  Cooper,  Bhoades  reported  that  he 
was  holding  the  money  in  bank  awaiting  title  clearances,  to  be 
paid  over  "as  soon  as  title  is  approved,"  and  on  May  25,  1907, 
he  inclosed  to  Cooper  a  conveyance  of  the  property  from  the 
owners  of  record,  together  with  a  quitclaim  and  affidavit  from 
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certain  predecessors  in  the  title,  as  cklled  for  by  counsel,  stating 
at  the  same  time  that  'Hhe  case  is  now  closed,"  although  in 
point  of  fact  the  mortgage  had  not  been  satisfied.  Later,  and 
on  February  12,  1908,  Rhoades  appeared  before  B.  C.  Mulroney, 
the  attorney  for  Leonora  B.  Forbis,  and  paid  the  amount  of 
principal  and  interest  due  her,  took  the  note  indorsed  "without 
recourse,"  and  caused  the  mortgage  to  be  formally  assigned  to 
John  M.  Mulroney,  of  Iowa,  who  knew  nothing  of  the  transac- 
tion at  the  time,  and  who  paid  nothing  for  the  assignment. 
Thereafter  the  assignment  was  placed  of  record,  and  in  June, 
1911,  Shoades,  being  indebted  to  the  defendant  bank  and  desir- 
ing further  accommodation,  represented  that  he  was  the  owner 
of  said  note  and  mortgage,  and  offered  the  same  as  collateral 
security.  His  offer  was  accepted,  and  he  turned  over  the  note 
and  caused  John  M.  Mulroney  to  assign  the  mortgage  to  the 
defendant  Keith  as  president  of  the  bank.  The  note  was  then 
nearly  four  years  overdue,  and  title  to  the  property  affected  by 
the  mortgage  stood  of  record  in  the  plaintiff  Northwestern  Im- 
provement Company;  but  neither  the  bank  nor  Keith  had  any 
knowledge  of  the  circumstances  under  which  Rhoades  became 
possessed  of  the  note  or  control  of  the  mortgage.  Thereafter, 
in  consequence  of  demands  of  the  bank,  plaintiffs  became  ad- 
vised of  what  had  occurred,  and  brought  this  suit  against  Mul- 
roney, Rhoades,  Keith  and  the  bank,  to  clear  the  record  of  the 
mortgage.  All  answered,  Mulroney  disclaiming  any  interest, 
and  the  bank  seeking  a  foreclosure  by  way  of  cross-complaint 
or  counterclaim.  There  was  no  conflict  in  the  evidence,  and 
judgment  was  given  for  the  plaintiffs.  The  bank  and  Keith 
appeal  from  that  judgment  as  well  as  from  an  order  denying 
them  a  new  trial. 

The  judgment  is  assailed  upon  the  ground  that,  though  the 
appellants  took  the  note  and  mortgage  long  after  maturity,  and 
therefore  subject  to  any  defenses  available  to  the  maker,  they 
did  not  take  subject  to  latent  equities  in  favor  of  third  parties, 
and  therefore  the  case  made,  showing  that  the  mortgage  ap- 
peared of  record  to  be  a  valid  and  subsisting  lien  standing  in  the 
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name  of  Mulroney,  and  that  neither  the  bank  nor  Keith  had 
knowledge  of  any  injSrmity  in  the  transaction,  was  insufficient. 

We  think  the  correct  result  was  reached  in  this  case  for  sev- 
eral reasons: 

(a)  The  right  of  the  appellants  could  not  be  established  by 
[1]  the  record  of  the  assignment  to  Mulroney  and  his  assign- 
ment to  Keith,  because  they  fully  understood  that  Bhoades — 
not  Mulroney — ^was  the  claimant  of  the  mortgage,  and  Mul- 
roney's  assignment  for  Bhoades.  was  valueless  unless  Bhoades 
had  title  to  the  mortgage  as  a  subsisting  lien.  Such  was  not 
the  fact.  So  far  as  the  record  discloses,  the  payment  by 
Bhoades  to  the  mortgagee  occurred  while  he  was  still  in  the 
employ  of  the  railway  company ;  but  whether  this  be  so  or  not, 
he  remained  its  agent  for  the  purpose  of  completing  what  he 
had  undertaken.  Hence  it  matters  little  whether  his  payment 
to  the  mortgagee  was  intended  by  him  as  a  purchase  for  his 
benefit  or  that  of  his  principals,  because  the  nature  of  his 
agency  was  such  that  any  title  to  the  mortgage  which  passed 
by  virtue  of  the  assignment  vested  at  once  in  his  principals.  (2 
Corpus  Juris,  705,  and  notes ;  Dotud  v.  Holbrook,  152  N.  C.  547, 
67  S.  E.  1060 ;  Bergner  v.  Bergner,  219  Pa.  113,  67.  Atl.  999.) 
[2]  As  they  were  the  owners  of  the  fee,  and  as  they  had  no 
intention  to  keep  the  mortgage  alive,  if  that  were  possible,  the 
lien  thereof  became  extinguished  by  merger.  (2  Pomeroy's 
Equity  Jurisprudence,  sec.  796  et  seq.) 

(b)  Again,  the  right  of  the  appellants  depends  upon  their 
situation  with  reference  to  the  note,  to  which  the  mortgage  was 
[3]  a  mere  incident.  (Bev.  Codes^  sec.  5746;  Cormsh  v. 
Woolverton,  32  Mont.  456,  108  Am.  St.  Bep.  598,  81  Pac.  4.) 
Confessedly  the  bank  did  not  become  a  holder  of  the  note  in 
due  course  (Bev.  Codes,  sec.  5900),  but  took  only  the  title 
thereto  which  Bhoades  had  (Bev.  Codes,  sec.  4913),  accepting 
the  risk  of  all  defects  therein  (Bev.  Codes,  sees.  5905-5907 ;  46 
L.  B.  A.  776  et  seq.),  as  well  as  of  defenses  to  the  note  or  de- 
mands existing  at  the  time  against  Bhoades  with  reference  to 
the  note   (Bev.  Codes,  sees.  6478,  6542,  subd.  2).    Assuming 
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therefore,  that  Rhoades  got  title  to  the  note,  prima  facie,  as  the 
result  of  the  indorsement  and  delivery  of  it  to  him,  then  these 
provisions  of  Code  section  5903,  come  into  play:  **The  title  of 
a  person  who  negotiates  an  instrument  is  defective  when  he 
obtained  the  instrument,  or  any  signature  thereto,  by  fraud 
•  •  •  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud."  In  virtue  of  his 
position  as  agent  of  the  plaintiffs,  Rhoades  became  aware  of 
the  Porbis  mortgage,  and  became  charged  with  the  duty  to 
secure  its  satisfaction  for  the  benefit  of  his  principals  out  of 
funds  furnished  him  for  the  purpose  of  acquiring  clear  title  to 
the  land.  He  could  not,  without  fraud,  obtain  the  note,  and 
with  it  the  mortgage,  for  himself  (1  Mechem  on  Agency,  sees. 
1198,  1199,  1210) ;  and  if  in  doing  so  he  got  any  title  at  all,  it 
was  such  as  could  and  would  be  overthrown  whenever  his  prin- 
cipals might  choose  to  assail  it  in  his  hands.  Neither,  having 
the  note,  could  he  assign  it  as  his  own  without  a  flagrant  breach 
of  faith,  but  by  that  very  fact  would  pass  a  title  so  defective 
that  the  respondents,  acting  with  reasonable  diligence  after  dis- 
covery of  the  fraud,  could  easily  defeat  it. 

(c)  Finally,  there  is  reason  for  the  view  that  the  act  of 
[4]  Rhoades  in  paying  the  mortgagee  canceled  the  debt  and 
satisfied  the  mortgage,  even  though  such  was  far  from  his  in- 
tention. An  interesting  and  informing  case  of  analogous  char- 
acter may  be  found  in  Oearon  v.  Kearney,  the  first  report  of 
which  (22  Misc.  Rep.  285,  50  N.  Y.  Supp.  26)  is  cited  and 
quoted  by  the  present  appellants  as  supporting  their  contention, 
but  which  was  reversed  on  appeal  (Oearon  v.  Oreene,  32  App. 
Div.  258,  52  N.  Y.  Supp.  1013),  and  retried  with  an  exactly 
opposite  result,  subsequently  afiSrmed  (47  App.  Div.  636,  62 
N.  Y.  Supp.  48).  In  that  case,  Kearney,  the  owner,  retained 
Nafis,  an  attorney,  to  procure  a  loan  for  the  purpose  of  paying 
off  two  existing  mortgages  duly  recorded,  and  running,  respec- 
tively, to  one  Roberts  for  $1,800,  and  to  one  McCann  for  $1,200 ; 
to  this  end  Kearney  under  Nafis'  instructions,  executed  a  mort- 
gage for  $3,000  running  to  one  Anderson,  and  Nafis,  out  of  the 
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proceeds  paid  Boberts  the  amount  of  his  mortgage,  but,  instead 
of  satisfying  it  of  record,  took  an  assignment  of  it  to  Anderson. 
Later  Nafis  caused  all  these  mortgages  to  be  assigned  to  him- 
self, and  thereafter  transferred  them  to  different  parties  in  the 
following  order:  First,  the  $3,000  mortgage,  with  the  represen- 
tation that  it  was  a  prior  mortgage;  next,  the  Boberts  mort- 
gage;  and  lastly,  the  McCann  mortgage.  The  question  pre- 
sented by  the  litigation  was  the  right  of  the  innocent  purchasers 
of  the  Boberts  and  McCann  mortgages,  which  were  prior  of 
record,  to  prevail  over  the  innocent  purchaser  of  the  $3,000 
mortgage,  and  in  the  final  disposition  of  it  the  court  said:  ''The 
evidence  of  Kearney  shows  that  he  executed  the  $3,000  mort- 
gage for  the  purpose  of  raising  that  amount  to  apply  in  dis- 
charge of  the  two  existing  mortgages  on  the  property,  and  that 
Nafis  agreed  to  so  apply  such  money.  The  evidence  of  Mrs. 
Anderson  is  to  the  effect  that  she  gave  the  $3,000  to  Nafis  to  be 
invested  on  a  first  mortgage,  and  that  he  agreed  with  her  to 
make  such  investment.  By  reason  of  these  agreements  of  Nafis 
with  Anderson  and  Kearney,  it  became  his  duty  to  apply  the 
sum  received  from  Mrs.  Anderson  in  satisfaction  and  discharge 
of  the  earlier  mortgages.  When,  therefore,  instead  of  satisfying 
the  $1,800  mortgage,  he  took  an  assignment  of  it  to  Mrs.  Ander- 
son, the  transaction  operated  as  a  payment  despite  the  form  or 
shape  it  assumed.  •  •  •  By  the  assignment  from  Mrs. 
Anderson  to  Nafis  the  rights  of  the  latter  could  not  be  greater 
than  those  of  the  former.  •  •  •  As  to  the  $1,200  mortgage 
the  case  differs,  in  that  Nafis  did  not  pay  it  and  take  an  assign- 
ment, until  after  he  had  assigned  the  $3,000  mortgage.  •  •  • 
But  Nafis,  at  the  time  he  took  the  assignment  of  this  mortgage, 
was  still  under  agreement  with  the  owner  of  the  land  to  pay  off 
and  discharge  that  mortgage  with  the  proceeds  of  the  Ander- 
son mortgage.  Part  of  those  proceeds  were  still  in  his  hands 
for  that  purpose,  or  at  least  such  is  the  presumption  of  law. 
When  he  took  up  the  mortgage  and  had  it  assigned  to  himself, 
as  against  the  owner  of  the  land  the  mortgage  was  paid.  Nafis 
could  have  maintained  no  action  upon  it.    The  result  was 
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thaty  before  either  of  these  earlier  mortgages  was  assigned  to 
the  pjaintiff,  they  were,  as  a  matter  of  law,  paid  and  satisfied, 
though  not  discharged  of  record." 

The  suggestion  is  made  that,  as  between  the  appellants  and 
the  respondents,  the  latter  should  suffer,  because  it  was  their 
[5]  fault  that  Rhoades  was  enabled  to  present  himself  to  the 
appellants  in  the  aspect  of  an  owner  of  the  note  and  mortgage. 
This,  in  the  absence  of  anything  to  create  an  estoppel  as  against 
the  respondents,  ignores  the  duty  of  inquiry  put  upon  the  pur- 
chaser of  past-due  paper.  The  debt  evidenced  by  the  note  was 
by  virtue  of  the  mortgage,  made  a  charge  upon  specific  lands 
the  title  to  which  stood  of  record  in  the  Northwestern  Improve- 
ment Company,  and  that  company  would  be  called  on,  of  neces- 
sity, to  pay  in  place  of  the  original  maker.  Its  equities  were 
not  latent  equities  of  third  parties,  but  equities  of  a  party  di- 
rectly interested,  and  the  simplest  inquiry  of  it  would  have 
informed  the  appellants  that  these  equities  were  such  that  noth- 
ing of  value  could  be  conveyed  to  them  by  Rhoades.  In  the  last 
analysis,  therefore,  the  fault  was  the  appellants,  and  for  it  they 
must  suffer. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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ELIJAH,  Appellant,  v.  WBIGHT,  BESPOMBEtrr. 

(No.  3,676.) 
(Submitted  Maj  19,  1916.    Decided  June  19,  1916.) 

[15»  Pac.  475.] 

Re(il  Property — Use  and  Occupation — Conversion — Complaint — 
Insufficiency  —  Pleading  —  Beply  —  Presumptions — Amend- 
ments. 

Eeal  Property — Use  and  Oeenpation— <>onTer8ion — Complaint — Insufficiency. 

1.  A  complaint  alleging  defendant's  occupancy  and  use  of  plaintiff's 
land,  the  value  of  its  use,  refusal  to  pay  and  that  the  defendant  fed  the 
hay  raised  thereon,  but  failing  to  aver  acts  which  constituted  a  breach 
of  contract  or  a  civil  wrong,  was  insufficient  to  state  a  cause  of  action. 

Pleading — Insufficient  Complaint  not  Aided  by  Beply. 

2.  Since  the  allegations  of  a  reply  are  deemed  by  the  statute  to  be 
denied,  they  cannot  aid  an  insufficient  complaint. 

Same — Writing — Presumptions. 

3.  For  the  purposes  of  pleading,  it  will  be  presumed,  in  the  absence 
of  an  allegation  to  that  effect,  that  a  lease  was  in  writing,  if  a  writing 
was  necessary  to  its  validity. 

Same — Amendment — ^When  Refusal  not  Error. 

4.  Where,  if  allowed,  the  defect  in  a  complaint  would  not  have  been 
cured  by  an  amendment  offered  during  trial,  its  refusal  was  not  error. 

[As  to  implied  contract  to  pay  rent  for  use  of  another's  land  for 
grazing  cattle,  see  note  in  Ann.  Oas.  19120,  1147.] 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  David  Elijah  against  William  F.  Wright.  Judsr- 
ment  for  defendant  and  plaintiff  appeals  from  it  and  an  order 
denying  him  a  new  trial.    Affirmed. 

Mr.  E.  0.  Worden  and  Mr.  E.  W.  Mettler,  for  Appellant,  sub- 
mitted a  brief ;  Mr.  Worden  argued  the  cause  orally. 

Mr.  J.  C.  Huntoon,  for  Respondent,  submitted  a  brief. 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court. 

The  complaint  in  this  action  is  in  three  divisions.  The  first 
of  these  divisions  alleges  plaintiff's  ownership  of  certain  lands 


As  to  when  action  for  use  and  occupation  will  lie,  see  notes  in  14  L.  R.  A. 
166  and  26  L.  &.  A.  802. 
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and  premises;  "that  daring  the  year  1909  the  defendant,  Will- 
iam F.  Wright,  occupied  and  farmed  the  said  lands  and  prem- 
ises ;  that  the  use  of  said  premises  for  the  year  1909  was  reason- 
ably worth  the  sum  of  $1,075.92;  that  defendant  has  not  paid 
the  same  or  any  part  thereof,"  etc.  The  second  division  is  in 
precisely  similar  terms,  save  that  the  year  mentioned  is  1910 
and  the  value  alleged  is  $215.36.  The  third  division  alleges 
that  in  November,  1908,  "the  defendant  fed  to  his  stock,  and 
thereby  converted  to  his  own  use  and  benefit,  five  tons  of  hay 
and  five  loads  of  straw,  the  property  of  J.  H.  Elijah,  of  the 
reasonable  value  of  $75;  that  J.  H.  Elijah  assigned  his  claim 
to  plaintiff;  and  that  the  same  has  not  been  paid."  A  general 
demurrer  to  this  complaint  was  overruled;  whereupon  the  de- 
fendant filed  his  answer  containing,  among  other  things,  an 
afBrmative  plea  that  he  occupied  and  farmed  the  lands,  and 
became  entitled  to  the  crops,  pursuant  to  a  lease  from  plaintiff's 
grantor  in  1906.  By  way  of  reply  the  plaintiff  admitted  that 
.defendant's  possession  and  operations  were  pursuant  to  the' 
lease  pleaded  by  the  defendant,  but  alleged  that  said  lease  was 
oral  and  void  as  against  him,  the  purchaser  of  said  land  in 
1907,  because  it  was  by  its  terms  not  to  be  performed  within 
one  year. 

The  errors  assigned  present  two  questions  whether  the  com- 
plaint states  any  cause  of  action  standing  alone,  or  as  aided 
by  the  answer,  and  whether  there  was  error  in  refusing  to  allow 
certain  amendments  during  the  trial. 

That  the  complaint,  standing  alone,  does  not  state  any  cause 
[1]  of  action,  seems  to  us  perfectly  clear.  One  may  certainly 
occupy  and  farm  another's  land  and  feed  another's  hay  with- 
out any  liability  either  in  contract  or  in  tort.  He  may  do  it 
as  an  agent,  for  the  other's  use  and  benefit,  or  he  may  do  it 
for  his  own  use  and  benefit,  with  the  other's  consent,  or  he 
may  do  it  as  a  tenant  under  valid  lease,  holding  over  after 
transfer  of  the  fee.  One  may  also  farm  another's  land  and 
feed  another's  hay  and  be  liable,  yet  not  liable  for  the  value 
of  such  use  or  hay,  because  of  a  special  contract.    To  state  a 
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cause  of  action,  facts  must  be  alleged  which  put  the  defendant 
in  fault.  The  complaint  is  barren  of  any  allegation  sufficient 
to  characterize  the  defendant's  acts  as  a  breach  of  contract  or 
as  a  civil  wrong. 

Neither,  in  our  opinion,  was  the  complaint  aided  by  the  an- 
swer. Confessedly  the  so-called  third  cause  of  action  was  not 
[2, 3]  so  aided.  As  to  the  first  and  second  the  claim  to  sach  aid 
IS  based  upon  the  plea  of  a  lease  in  the  answer,  coupled  with  the 
allegation  of  the  reply  that  such  lease  was  oral.  The  allegation 
of  the  reply  may  be  disregarded.  Deemed  by  the  statute  to 
be  denied,  it  could  not  aid  the  complaint,  nor,  for  the  purposes 
of  the  pleading,  characterize  the  lease.  According  to  the  an- 
swer there  was  a  lease.  Whether  the  lease  waa  written  or  oral 
is  not  stated,  but  for  the  purposes  of  pleading  it  will  be  pre- 
sumed to  have  been  written,  if  a  writing  is  necessary  to  its 
validity.  How  the  complaint  could  be  aided  by  saying  that  the 
defendant  farmed  the  premises  and  took  the  croiw  under  a 
valid  written  lease  is  beyond  our  comprehension. 

The  plaintiff  first  sought  leave  to  amend  his  complaint  by 
[4]  alleging  that  the  occupancy  and  use  of  the  land  during 
1909  and  1910  was  for  the  defendant's  "own  use  and  benefit." 
This  being  refused,  he  later  sought  and  was  denied  leave  to 
insert  in  both  the  first  and  second  causes  of  action  the  follow- 
ing: "(la)  That  during  the  years  1906  and  1907  the  defend* 
ant  occupied  and  farmed  the  said  premises  under  an  oral  lease 
with  E.  H.  Huffmaster,  the  then  owner  of  said  premises,  and 
that  during  the  month  of  November,  1907,  the  said  Huffmaster 
sold  and  conveyed  said  premises  to  plaintiff,  but  that  the  said 
defendant  remained  in  possession  of  and  farmed  the  said  prem- 
ises until  and  including  the  year  1909,  as  hereinafter  set  forth." 
Neither  of  these  proposed  amendments  cured  the  defects  in  the. 
complaint,  and  for  that  reason  alone  their  refusal  may  be  justi- 
fied. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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DAVIDSON,  Appellant,  v.  DAVIDSON,  Rbspondbnt. 

(No.  3,672.) 
(Submitted  May  17,  1916.    Decided  June  19,  1916.) 

[158  Pac.  680.] 

Divorce — Jury  Trial — Constitution. 

Jury  Trial — Constitution. 

1.  Under  section  23,  Article  III,  of  the  state  Constitotion,  the  I\^hi 
of  trial  by  jury  is  preserved  as  it  existed  at  the  time  the  Constitution 
was  adopted. 

Same — ^Divorce  Suit. 

2.  Held,  under  the  rule  above,  that  since  the  right  to  a  trial  of  a  con- 
tested divorce  suit  did  not  exist  at  the  time  the  Constitution  was 
adopted,  a  party  to  such  a  suit  may  not  now  demand,  as  a  matter  of 
right,  a  jury  trial  of  the  issues  raised  by  the  pleadings. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  /.  Lynch, 
Judge. 

DivoRGE  suit  by  Minnie  Isabel  Davidson  against  James  David- 
son, in  which  defendant  filed  a  cross-bill.  From  a  judgment 
denying  relief  to  either  party  plaintiff  appeals.    AfSrmed. 

Messrs.  Jesse  B.  Roote  and  H.  C.  Hopkins,  for  Appellant, 
submitted  a  brief;  Mr.  Hopkins  argued  the  cause  orally. 

The  right  of  trial  by  jury  existed  at  the  time  of  the  adoption 
of  the  Constitution.  It  cannot  become  obsolete,  for  it  is  made 
perpetual  by  the  Constitution.  {Kleinschmidt  v.  Dunphy,  1 
Mont.  118;  CunningJiam  v.  Northwestern  Imp.  Co.,  44  Mont. 
180,  119  Pac.  554;  State  v.  Sengstacken,  61  Or.  455,  Ann.  Cas. 
1914B,  230,  122  Pac.  292 ;  State  ex  rel.  West  v.  Cobb,  24  Okl. 
662,  2^L.  E.  A.  (n.  s.)  639,  104  Pac.  361;  Baker  v.  Newton,  112 
Pac.  1034;  Ex  parte  Dagley,  35  Okl.  180,  44  L.  R.  A.  (n.  s.)  389, 
128  Pac.  699 ;  In  re  Byrd,  31  Okl.  549,  122  Pac.  516 ;  Mead  v. 
Walker,  17  Wis.  189;  Lee  v.  TUlotson,  24  Wend.  (N.  Y.)  337, 
35  Am.  Dec.  624;  State  v.  Doherty,  16  Wash.  382,  58  Am.  St. 
Rep.  39,  47  Pac.  958 ;  Wheeler  v.  Caldwell,  68  Kan.  776,  75  Pac. 
1031.) 


442  Datidbqm  v.  Davidson.  [June  T.  '16 

Mesgrg.  Canning  dk  Oeagan,  and  Mr.  E.  P.  Kelly,  for  Re- 
spondent, submitted  a  brief ;  Mr.  Patrick  Bi  Oeagan  argaed  the 
cause  orally. 

When  Article  III,  section  23  of  the  state  Coustitution  pro- 
vides, that  ''the  right  of  trial  by  jury  shall  be  secured  to  all, 
and  remain  inviolate,"  it  refers  to  the  right  as  it  existed  under 
the  common  law,  and  not  to  suits  in  equity.  (Consolidated 
Gold  &  8,  Min,  Co.  v.  Struihers,  41  Mont.  565,  111  Pac.  152 ; 
Cassidy  v.  SvUivan,  64  Cal.  266,  28  Pac.  234.)  Actions  for 
divorce  are  actions  in  equity  {Bordeaux  v.  Bordeaux,  43  Mont. 
102,  115  Pac.  25;  Beck  v.  Beck,  6  Mont.  318,  12  Pac.  694; 
Leggat  v.  Leggai,  13  Mont.  190,  33  Pac.  5 ;  Edgerion  v.  Edger- 
ton,  12  Mont.  122,  33  Am.  St.  Rep.  557,  16  L.  R.  A.  94,  29 
Pac.  966) ;  hence  the  rules  governing  equity  actions  must  be 
applied  by  the  trial  courts.  It  is  not  necessary  to  call  a  juiy 
in  an  equity  case,  in  order  to  correctly  determine  the  issues  and 
dispose  of  the  case.  (Basey  v.  OaUagher,  20  Wall.  (87  U.  S.) 
670,  22  L.  Ed.  452 ;  Idaho  &  Oregon  Land  Imp.  Co.  v.  Brad- 
bury, 132  U.  S.  509,  33  L.  Ed.  433,  10  Sup.  Ct.  Rep.  177.) 

If  called  in  an  equity  case,  the  jury  sits  in  an  advisory  ca- 
pacity only,  and  the  chancellor  is  at  liberty  to  disregard  its  find- 
ings or  conclusions  and  make  findings  and  conclusions  of  his 
own.  He  is  responsible  for  the  decree  or  judgment.  {Power 
V.  Lenoir,  22  Mont.  169,  56  Pac.  106 ;  Beck  v.  Beck,  Leggat  v. 
Leggat,  Bordeaux  v.  Bordeaux,  supra.) 

So  that,  if  the  judge  believes  that  he  will  not  accept  the  ad- 
vice of  a  jury,  but  will  be  governed  entirely  by  his  own  judg- 
ment, it  is  an  idle  act  for  him  to  call  a  jury.  And  the  law  does 
not  at  any  time  require  the  doing  of  an  idle  act. 

MR.  JUSTICE  HOLLOWAY  deUvered  the  opinion  of  the 
court. 

This  is  a  suit  for  divorce  on  the  ground  of  extreme  cruelty. 
The  defendant  appeared  and  denied  the  charges  contained  in 
the  complaint,  and  presented  a  cross-bill  the  allegations  of 
which  were  put  in  issue  by  reply.    When  the  cause  was  called 
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for  trial,  plaintiff  requested  that  a  jury  be  impaneled  to  deter- 
mine the  issues  raised  by  the  pleadings,  but  the  request  was 
denied,  and  this  ruling  is  the  only  alleged  error  presented  upon 
the  appeal  from  the  judgment  which  denied  relief  to  either 
party. 

Section  23,  Article  III,  of  the  state  Constitution  provides: 
[1]  ''The  right  of  trial  by  jury  shall  be  secured  to  all  and 
remain  inviolate."  This  language  was  not  intended  to  contract 
or  expand  the  right,  but  to  preserve  it  as  it  existed  when  the 
Constitution  was  adopted.  (Consolidated  0,  &  8.  Min,  Co,  v. 
Struthers,  41  Mont.  565,  111  Pac.  152.)  If  on  November  8, 
[2]  1889,  a  party  to  a  contested  suit  for  divorce  could,  as  a 
matter  of  right,  demand  a  jury  trial  of  the  issue  raised  upon 
the  charges  contained  in  the  complaint,  the  right  was  perpetu- 
ated by  the  provision  of  the  Constitution  quoted  above.  (Cun- 
ninghami  v.  Northwestern  Imp.  Co.,  44  Mont.  180,  119  Pac.  554.) 
To  establish  the  existence  of  that  right,  appellant  invokes  the 
provisions  of  sections  1000  and  1003,  Division  5,  Compiled  Stat- 
utes of  1887,  as  follows: 

'*Sec.  1000.  The  district  court,  sitting  as  a  court  of  chan- 
cery, shall  have  jurisdiction  in  all  cases  of  divorce  and  alimony 
by  this  chapter  allowed,  and  the  like  process,  practice,  and  pro- 
ceeding shall  be  had  as  they  are  usually  had  in  other  case&  in 
chancery,  except  as  hereinafter  provided." 

**Sec.  1003.  In  all  cases  of  divorce,  when  the  defendant  shall 
appear  and  deny  the  charges  alleged  in  the  complainant's  bill, 
the  same  shall  be  tried  by  a  jury." 

These  statutes  were  not  new  in  the  legislative  history  of  the 
territory  when  the  constitutional  convention  assembled.  They 
are,  respectively,  sections  2  and  5  of  '*  An  Act  concerning  divorce 
and  alimony,"  passed  by  the  First  Territorial  Legislative  As- 
sembly and  approved  February  7,  1865.  (Bannack  Statutes, 
p.  430.)  They  were  carried  forward  through  the  several  com- 
pilations, retaining  whatever  vitality  they  ever  had,  until  re- 
pealed by  the  Codes  in  1895. 
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Bearing  in  mind  that  anciently  matters  of  divorce  were  cogni- 
zable only  in  ecclesiastical  courts  and  were  unknown  to  chancery, 
it  is  quite  apparent  that  the  legislature  had  in  mind  a  double 
purpose  to  subserve :  To  confer  upon  the  courts  of  equity,  juris- 
diction not  theretofore  enjoyed  by  them;  and  to  regulate  in  a 
measure  the  practice  and  procedure  which  should  obtain  in 
those  courts  with  reference  to  the  newly  acquired  jurisdiction. 
While  a  jury  was  to  be  called  in  the  instance  mentioned  to 
determine  the  issue  "cause  for  divorce"  or  **no  cause  for 
divorce,"  the  court  retained  its  character  as  a  court  of  chan- 
cery, and  in  every  other  respect  was  compelled  to  proceed  ac- 
cording to  the  well-established  rules  of  equity  practice. 

In  Black  v.  Black,  5  Mont.  15,  2  Pac.  317,  these  statutes  were 
first  called  to  the  attention  of  this  court.  The  facts  presented 
by  that  case  brought  it  clearly  within  the  class  of  cases  to  which 
section  1003  referred.  Judge  Conger,  distinguished  for  his 
learning  and  ability,  presided  in  the  trial  court,  called  a  jury 
to  whom  he  submitted  special  interrogatories,  and  upon  the 
findings  returned,  supplemented  by  findings  made  by  himself, 
he  rendered  a  decree  dissolving  the  bonds  of  matrimony  and 
awarding  to  the  plaintiff  custody  of  the  minor  child,  alimony, 
expense  money  and  counsel  fees.  On  appeal,  this  court  re- 
ferred to  the  sections  now  under  consideration,  but  practically 
without  comment.  A  slight  modification  of  the  decree,  with 
reference  to  interest,  was  made,  but  the  practice  pursued  in  the 
trial  court  was  apparently  approved.  The  case  is  instructive 
only  in  so  far  as  it  indicates  that  the  practice  in  the  territory, 
for  the  twenty  years  succeeding  the  first  enactment  of  these 
provisions,  followed  the  recognized  rules  in  courts  of  chancery. 
But,  if  any  doubt  whatever  remained  as  to  the  view  entertained 
by  the  highest  court  of  the  territory  as  to  the  proper  practice 
to  be  pursued,  notwithstanding  the  language  of  section  1003, 
that  doubt  was  removed  in  Beck  v.  i'ecfc,  6  Mont.  318,  12  Pac. 
694.  The  opinion  was  by  Chief  Justice  Wade  who  delivered 
the  opinion  in  the  Black  Case,  Speaking  for  the  court,  he  said : 
"This  is  an  action  for  divorce.    There  was  a  trial  before  a  jury 
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and  a  general  verdict  in  favor  of  plaintiflf.  The  defendant 
thereupon  made  a  motion  for  a  judgment  in  his  favor,  notwith- 
standing the  verdict  for  plaintiff,  and  this  motion  was  granted. 
The  appeal  is  from  the  judgment,  and  there  is  no  evidence  in 
the  record.  Divorce  cases  are  of  chancery  jurisdiction  (Rev. 
Stats.,  sec.  508),  and  in  such  cases  the  decree  must  proceed  from 
the  chancellor.  Verdicts  or  special  findings  are  merely  advi- 
sory, and  may  be  approved  or  disregarded  as  the  conscience  of 
the  chancellor  may  demand." 

Whatever,  if  any,  criticism  may  be  made  of  the  decision  in 
Beck  V.  Beck,  this  much  is  to  be  said  of  it:  It  established  the 
law  of  the  territory  respecting  the  procedure  in  contested  di- 
vorce cases.  Thereafter  section  1003  was  to  be  understood  as 
conferring  no  new  right,  but  as  merely  crystallizing  in  statutory 
form  the  ancient  rules  of  equity:  that  a  jury  cannot  be  de- 
manded as  a  matter  of  right;  that  the  findings  of  a  jury  are 
only  advisory  and  may  be  set  aside  at  the  will  of  the  chancellor. 
This  case  was  decided  more  than  two  years  before  the  consti- 
tutional convention  assembled,  and  we  must  therefore  indulge 
the  presumption  that  the  members,  in  framing  section  23  of 
Article  III,  employed  the  terms  advisedly  and  with  reference 
to  the  law  as  declared  by  the  highest  court  of  the  territory. 

The  supreme  court  of  this  state,  perhaps  unwittingly  affirmed 
the  territorial  court  in  Beck  v.  Beck,  though  without  specific 
reference  to  that  case.  In  Montana  Ore  Purchcising  Co.  v.  Bos^- 
ton  <&  Mont.  etc.  Min.  Co.,  27  Mont.  536,  71  Pac.  1005,  this 
court  declared  that  the  right  of  trial  by  jury,  secured  by  the 
Seventh  Amendment  to  the  Constitution  of  the  United  States, 
is  the  right  as  it  existed  at  common  law,  and  that  ''the  right 
of  trial  by  jury  under  the  territorial  government  was  exactly 
the  same  as  that  guaranteed  by  this  amendment — ^no  greater, 
no  less." 

There  is  some  additional  evidence  that  the  territorial  legisla- 
ture did  not  intend  to  invade  the  province  of  the  courts  of 
equity  and  compel  the  submission  of  disputed  questions  of 
fact,  arising  therein,  to  the  arbitrament  of  jury  trials.    Sec- 
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tion  155  of  the  Civil  Practice  Act,  approved  December  2J,  1867, 
provided:  **An  issue  of  fact  shall  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived  or  a  reference  be  ordered  as  provided  in 
this  Act."  (Laws  1867,  p.  163.)  In  Kleinschmidt  v.  Dunpky, 
1  Mont.  118,  the  territorial  court  held  that  the  provision  above 
was  applicable  to  a  suit  in  equity,  but,  on  appeal  to  the  supreme 
court  of  the  United  States,  that  decision  was  reversed.  The 
court  said:  **The  case,  being  a  chancery  case  and  being  insti- 
tuted as  such,  should  have  been  tried  as  a  chancery  case  by  the 
modes  of  proceeding  known  to  courts  of  equity.  In  those  courts, 
the  judge  or  chancellor  is  responsible  for  the  decree.  If  he 
refers  any  questions  of  fact  to  a  jury,  as  he  may  do  by  a  feigned 
issue,  he  is  still  to  be  satisfied  in  his  own  conscience  that  the 
finding  is  correct,  and  the  decree  must  be  made  as  the  result  of 
his  own  judgment,  aided,  it  is  true,  by  the  finding  of  the  jury." 
{Dunphy  V.  Kleinschmidt,  11  Wall.  (U.  S.)  610,  20  L.  Ed.  223.) 
Section  241  of  the  Code  of  Civil  Procedure  enacted  in  1877 
(Laws  1877,  p.  98)  and  carried  forward  as  section  250,  Code 
of  Civil  Procedure,  Compiled  Statutes  of  1887,  provided,  among 
other  things :  ''In  all  cases,  issues  of  fact  must  be  tried  by  a  jury 
(except  in  actions  which  involve  the  settlement  of  accounts  be- 
tween parties),  unless  a  jury  shall  be  waived  by  the  parties." 
Although  specific  reference  to  this  statute  was  not  made  by 
the  territorial  court  in  Oailagher  v.  Basey,  1  Mont.  457,  on 
appeal  to  the  supreme  court  of  the  United  States,  the  court 
did  refer  to  it  and  said:  ''This  discretion  to  disregard  the 
findings  of  the  jury  may  undoubtedly  be  qualified  by  stat- 
ute; but  we  do  not  find  anything  in  the  statute  of  Montana, 
regulating  proceedings  in  civil  cases,  which  affects  this  die- 
cretion.  That  statute  [section  250  above]  is  substantially  a 
copy  of  the  statute  of  California  as  it  existed  in  1851,  and,  it 
was  frequently  held,  by  the  supreme  court  of  that  state,  that 
the  provision  in  that  Act  requiring  issues  of  fact  to  be  tried 
by  a  jury,  unless  a  jury  was  waived  by  the  parties,  did  not 
require  the  court  below  to  regard  as  conclusive  the  findings  of 
a  jury  in  an  equity  case,  even  though  no  application  to  vacate 
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the  findings  was  made  by  the  parties,  if  in  his  judgment  they 
were  not  supported  by  the  evidence.*'  (Betsey  v.  Gallagher, 
20  Wall.  (U.  S.)  670,  22  L.  Ed.  452.)  The  supreme  court  of 
the  United  States  did  not  treat  either  of  these  statutes  as  con- 
ferring a  right  to  a  jury  trial  in  an  equity  case,  though  their 
terms  were  suflBciently  broad  to  include  every  civil  action, 
whether  at  law  or  in  equity. 

Since  the  right  to  a  trial  by  jury  of  a  contested  divorce  suit 
did  not  exist  at  the  time  the  state  Constitution  was  adopted,  the 
guaranty  contained  in  section  23,  Article  III,  does  not  refer  to 
such  a  right. 

The  judgment  is  affirmed. 

Affirmed. 

m 

Mb.  Cbief  Justice  Bbaktly  and  Mb.  Justice  Sanneb  con- 
cur. 


HENEOID,  Administratob,  Appellant,  v.  GREGSON  HOT 

SPRINGS  CO.,  Respondent. 

(No.  8,677.) 
(Submitted  May  19,  1916.    Decided  June  20,  1916.) 

[158  Pac.  824.] 

Death  in  Natatorium — Damages — Negligence — Burden  of  Proof 
— Minors — Trespassers  Ab  Initio — Appeal  and  Error — Non- 
suit— Correct  Result — Wrong  Reason. 

Appeal  and  Error — Nonsuit — Correct  Besult^— Wrong  Beason. 

1.  If  a  ruling  granting  a  nonsuit  was  correct,  though  based  upon  an 
erroneous  reason,  it  will  nevertheless  be  affirmed. 

Damages — ^Death  in  Natatorium — Negligence— Burden  of  Proof. 

2.  In  an  action  to  recover  damages  for  the  death  of  a  minor  by  drown- 
ing in  defendant's  natatorium,  it  was  incumbent  upon  plaintiff  admin- 
istrator to  make  out  a  prima  fade  ease  of  actionable  negligence  in 
favor  of  the  deceased  in  his  lifetime  and  against  the  defendant. 

Cases  passing  on  the  question  of  liabilitj  of  persons  maintaining  bathing 
resort  for  hire  for  safety  of  patrons,  see  notes  in  3  K  B.  A.  (n.  8.)  982; 
82  Z«.  R.  A.  (n.  B.)  716;  38  L.  B.  A.  (n.  8.)  72,  and  42  Lu  B.  A.  (n.  s.)  1073. 
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Same— Swimming-pools — Care  Beqnired — ^Minors. 

3.  One  who  operates  for  profit  a  swimming-pool  to  which  the  pnblie 
are  invited,  owes  to  patrons  a  dntj  which  is  measured  hj  the  standard 
ot  ordinary  care  proportionate  to  the  risk  to  be  apprehended  and 
guarded  against,  a  higher  degree  of  eare  being  due  to  a  minor  thirteen 
jears  old  whom  he  knows  cannot,  than  to  one  whom  he  knows  can,  swim. 

Same — Trespasser  Ab  Initio— Dntj  Owing  to. 

4.  If  plaintiff's  intestate  secured  admission  to  defendant's  swimming- 
pool  by  representing  to  the  person  in  charge  that  he  coald  swim  when 
in  fact  he  could  not,  he  became  a  trespasser  db  initio  to  whom  the  de- 
fendant proprietor  owed  no  duty  other  than  to  refrain  from  willfully 
or  wantonly  injuring  him. 

[As  to  diligence  required  when  a  human  life  is  inrolTed,  see  note 
in  77  Am.  St.  Sep.  26.] 

Appeal  from  Disirici  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Edward  J.  Henroid,  as  administrator  of  the  estate 
of  Leo  Henroid,  deceased,  against  the  Qregson  Hot  Springs 
Company.  Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 

Messrs,  Maury,  Templeman  dk  Davies  and  Mr,  C.  M,  Sawyer, 
for  Appellant,  submitted  a  brief;  Mr,  J.  0.  Davies  argued  the 
cause  orally. 

Keepers  of  bathing  resorts  and  plunges  where  the  people  are 
invited  to  bathe  must  adopt  every  reasonable  precaution  and 
every  reasonable  method  to  provide  assistance  to  any  and  all, 
whether  children  or  adults,  who  may  meet  with  any  accident  or 
misfortune  while  in  bathing.  (Larkin  v.  Salt  air  Beach  Co.,  30 
Utah,  86,  116  Am.  St.  Rep.  818,  8  Ann.  Cas.  977,  3  L.  R.  A. 
(n.  s.)  982,  83  Pac.  686  j  Brotherton  v.  Manhattan  Beach  Imp. 
Co,,  48  Neb.  563,  58  Am.  St.  Rep.  709,  33  L.  R.  A.  598,  67  N.  W. 
479 ;  Id,,  50  Neb.  214,  69  N.  W.  757 ;  Levinski  v.  Cooper  (Tex. 
Civ.),  142  S.  W.  959;  Turlington  v.  Tampa  Elec,  Co,,  62  Fla. 
398,  Ann.  Cas.  1913D,  1213,  38  L.  R.  A.  (n.  s.)  72,  56  South. 
696;  Flora  v.  Bimini  Water  Co.,  161  Cal.  495,  119  Pac.  661.) 
In  this  state,  any  person,  association  or  corporation  owning  or 
operating  a  place  of  amusement  for  gain  is  bound  to  use  at  least 
ordinary  care  for  the  protection  of  its  patrons.     {PhiUips  v. 
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Butie  etc.  Fair  Assn,,  46  Mont.  338,  42  L.  B.  A.  (n  b.)  1076, 
127  Pac.  1011.) 

At  the  trial  the  defendant  induced  the  trial  court  to  grant  a 
nonsuit  by  a  very  ingenious  argument.  It  contended  that  in 
death  by  drowning  the  injury  was  a  continuing  one,  and  as  it 
was  not  completed  until  death  actually  took  place,  death  by 
drowning  was  infttantaneous,  or,  in  other  words,  that  the  person 
did  not  survive  the  injury ;  that  since  in  drowning  cases  medi- 
cal and  surgical  skill  had  developed  to  such  an  extent  that  it 
was  possible  to  save  the  life  of  a  drowning  person  at  almost  any 
moment  before  life  actually  departed  from  the  body;  that  the 
extent  of  the  injury  wa£i  not  certain  and  definite  or  completed 
until  death  actually  took  place,  and  therefore  the  person  did 
not  survive  the  completed  injury.  This  contention  was  based 
upon  the  dictum  found  in  the  case  of  Oliver  v.  Houghton  Co, 
St.  By.  Co.,  134  Mich.  367, 104  Am.  St.  Rep.  607,  3  Ann.  Cas.  53, 
96  N.  W.  434,  and  is  as  follows:  **We  see  no  reason  for  splitting 
hairs  as  to  what  is  meant  by  instantaneous  death,  though  we 
can  appreciate  the  difference  between  a  continuing  injury  re^ 
suiting  in  drowning,  or  death  by  hanging,  throwing  from  a 
housetop,  etc.,  and  one  where  a  person  survives  the  wrongful  act 
in  an  injured  condition." 

No  case  was  cited,  and  we  do  not  believe  that  any  can  be 
found  where  a  court  holds  directly  that  death  by  suffocation, 
strangulation,  asphyxiation  or  drowning  is  instantaneous.  This 
question  has  been  definitely  settled  in  Montana  in  our  favor  by 
the  case  of  Beeler  v.  Butte  &  London  Dev.  Co.,  41  Mont.  465, 
110  Pac.  528. 

In  the  case  of  Clark  v.  Manchester,  64  N.  H.  471,  13  Atl.  867, 
the  court  held  under  a  survival  statute  that  death  by  drowning 
was  not  instantaneous,  and  did  so  without  there  being  any 
expert  testimony  in  the  record.  They  based  their  conclusion 
on  the  common  and  general  knowledge  of  mankind  in  such  cases. 
In  the  case  of  Nourse  v.  Packard,  138  Mass.  307,  the  court  went 
so  far  as  to  hold  that  in  a  case  of  death  by  drowning,  under  a 
survival  statute  plaintiff  could  recover  for  conscious  pain  and 

62  Mont. — 29 
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suffering — in  this  case  the  asphyxiation  being  produced  by  grain 
instead  of  water.  (See  Finnegan  v.  Fall  River  Oas  Works,  159 
Mass.  311,  34  N.  E.  523 ;  Martin  v.  Boston  R.  Co.,  175  Mass.  502, 
56  N.  E.  719 ;  St.  Louis  etc,  R,  Co.  v.  Stanups,  84  Ark.  241,  104 
S.  W.  1114;  Texarkana  Oas  Co.  v.  Orr,  59  Ark.  215,  27  S.  W.  66; 
Perlins  v.  Oxford  Paper  Co.,  104  Me.  109,  71  Atl.  476 ;  St  Louis, 
I.  N.  &  S.  Ry.  Co.  V.  Dawson,  68  Ark.  1,  56  S.  W.  46 ;  Melzner 
V.  Northern  Pac.  Ry.  Co.,  46  Mont  162,  127  Pac.  146.) 

Mr.  L.  0.  Evans  and  Mr.  W.  B.  Rodgers,  for  Respondent,  sub- 
mitted a  brief ;  Mr.  Rodgers  argued  the  cause  orally. 

Neither  upon  the  complaint  nor  under  the  testimony  could 
this  case  have  been  submitted  to  the  jury  except  upon  the  theory 
that  upon  the  operator  of  every  bathing-pool,  no  difference  how 
shallow  the  water  might  be  in  such  pool,  and  no  difference  what 
precautions  were  taken  to  warn  all  persons  of  the  depth  of  the 
water  in  which  they  were  about  to  bathe,  and  no  difference  what 
regulations  were  enforced  as  to  who  should  bathe  in  such  pool, 
in  reference  to  size,  age  and  ability  to  swim,  there  is,  by  the 
law,  cast  upon  such  operator  the  absolute  duty  at  all  times  to 
have  attendants  present  to  watch  over  and  look  after  such 
bathers.  Such  is  not  the  law.  The  cases  cited  by  appellant 
do  not  justify  this  conclusion.  The  circumstances  of  each  of 
those  cases  are  so  divergent  from  the  case  at  bar  that  it  may 
safely  be  said  that  they  have  no  application  whatever;  and  the 
most  that  could  possibly  be  claimed  for  the  rule  is  that  if,  under 
the  particular  circumstances  of  each  case,  reasonable  care  re- 
quired that  the  operator  of  the  bathing-pool  take  such  precau- 
tions, he  may  be  required  to  do  so.  {McKinney  v.  Adams,  68 
Fla.  208,  L.  R.  A.  1915D,  442,  66  South.  988,  993.)  No  such 
duty  is  cast  upon  the  operator  when  the  bather  is  not  encoun- 
tered by  any  undisclosed  dangers  and  when  he  either  under- 
stands, or  ought  to  understand,  the  perils  of  bathing  equally  as 
well  as  the  owner  and  operator  of  the  bathing-pool.  The  law 
does  not  charge  anyone  with  the  duty  of  anticipating  careless 
or  reckless  conduct  on  the  part  of  another,  or  with  the  duty  of 
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being  more  careful  of  another's  safety  than  that  person  is  of 
his  own. 

If  the  Henroid  boy  could  not  swim,  then  he  was  a  trespasser 
from  the  beginning,  and  was  in  defendant's  plunge  without 
right  and  by  means  of  false  representations,  and  the  defendant 
owed  him  no  duty  other  than  not  to  willfully  do  him  an  injury. 
(3  Thompson  on  Negligence,  sec.  3323;  2  White's  Supplement 
on  Negligence,  sees.  1070,  3323 ;  Oerahn  v.  International  &  0,  N, 
B.  R.  Co,,  5  L.  R.  A.  (n.  s.)  1025;  Broyles  v.  Central  of  Georgia 
Ry.  Co.,  166  Ala.  616,  139  Am.  St.  Rep.  50,  52  South.  81;  Toledo 
etc,  Ry.  Co.  v.  Beggs,  85  111.  80,  28  Am.  Rep.  613 ;  Egan  v.  Af tm- 
tana  C.  Ry.  Co.,  24  Mont.  569,  570,  63  Pae.  831 ;  Oates  v.  North- 
em  Pacifk  Ry.  Co.,  37  Mont.  103,  115,  94  Pac.  751.) 

There  was  no  evidence  that  the  deceased  survived  for  any 
appreciable  time  the  injury  causing  his  death,  or,  speaking  more 
accurately,  the  application  of  the  external  forces  producing  the 
injury  causing  his  death;  but,  on  the  contrary,  the  evidence 
shows  that  the  death  of  deceased  was  simultaneous  with  such 
injury,  and  therefore  the  death  was  what  is  known  in  law  as  an 
instantaneous  death.  Since  this  suit  is  an  administrator's  suit 
for  a  cause  of  action  claimed  to  have  accrued  to  the  deceased 
during  his  lifetime,  and  to  have,  by  virtue  of  the  general  sur- 
vival statutes,  survived  to  the  administrator,  the  burden  was 
upon  the  plaintiff  to  prove  that  the  deceased  survived  the  injury 
which  caused  his  death  an  appreciable  length  of  time.  {Cor- 
coran V.  Boston  &  A.  Ry.  Co.,  133  Mass.  507 ;  Kennedy  v.  Stand- 
ard Sugar  Refinery,  125  Mass.  90,  28  Am.  Rep.  214 ;  Melzner  v. 
Northern  Pac.  Ry.  Co.,  46  Mont.  162,  127  Pac.  146,  148 ;  Moran 
V.  Eollings,  125  Mass.  93.) 

The  survival  rule  does  not  embrace  the  question  as  to  whether 
the  deceased  survived  the  negligent  act  ultimately  setting  in 
motion  the  forces  producing  the  injury.  Were  this  the  rule,  a 
survival  must  always  transpire.  Not  only  the  rule  of  this* court, 
but  the  rule  of  every  other  court  that  has  ever  dealt  with  this 
question  of  survival,  requires  that  the  deceased  must  have  sur- 
vived the  injury  producing  death  for  an  appreciable  length  of 
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time  after  the  same  was  reeeiyed.  (Dillon  ▼.  Oreai  Northern 
By.  Co.,  38  Mont.  485,  491,  100  Pac.  960 ;  Melzner  y.  Northern 
Pac.  By.  Co.,  46  Mont.  162,  127  Pae.  146,  148 ;  BeeUr  y.  Butte 
dk  London  Copper  Dev.  Co.,  41  Mont.  465,  110  Pac.  528,  531 ; 
Kennedy  y.  Standard  Sugar  Befinery,  125  Mass.  90,  28  Am.  Bep. 
214;  Moran  y.  HoUings,  125  Mass.  93.) 

An  ordinary  death  by  drowning,  snch  as  that  of  Henroid,  falls 
strictly  within  the  legal  idea  of  an  instantaneous  death,  as  ap- 
plied to  the  suryiyal  of  actions.  Death  results  from  one  injury ; 
this  injury  is  a  continuing  one,  the  external  force  producing  the 
injury  continues  until  the  moment  of  death,  and  is  not  fatal 
until  then.  (Moyer  y.  City  of  Oshkosh,  151  Wia.  586, 139  N.  W. 
379 ;  Cheatham  y.  Bed  Biver  Line,  56  Fed.  248 ;  West  y.  Detroii 
United  By.  Co.,  159  Mich.  269,  123  N.  W.  1101;  Kearney  y. 
Boston  it  Worcester  B.  B.  Corp.,  9  Cush.  (Mass.)  108;  Loben- 
stein  y.  Whitehead  &  Kales  Iron  Works,  179  Mich.  279,  146 
N.  W.  293,  297;  Kennedy  y.  Standard  Sugar  Befinery,  125 
Mass.  90,  28  Am.  Rep.  214;  Tiffany  on  Death  by  Wrongful  Acts, 
2d  ed.,  sec.  44.) 

MB.  JUSTICE  HOLLOWAY  deliyered  the  opinion  of  the 
court. 

In  1913  the  Gregson  Hot  Springs  Company  owned  and  oper- 
ated a  natatorium  for  profit  to  which  the  public  were  inyited. 
The  swimming-pool  was  one  hundred  and  forty-fiye  feet  in 
length  by  forty-six  in  width,  and,  when  full,  the  water  yaried 
in  depth  from  four  feet  two  inches  to  six  feet  six  inches.  FHf ty- 
four  feet  from  the  west  end  a  large  rope  was  stretched  across 
the  pool  at  about  the  surface  of  the  water,  and  forty-eight  feet 
farther  east  was  another  rope.  By  this  means  the  pool  was 
diyided  into  three  compartments.  On  Noyember  1  it  had  been 
emptied  and  was  being  refilled,  so  that  when  the  accident 
occurred  the  water  in  the  east  compartment  yaried  from  a  maxi- 
mum depth  of  fiye  feet  ten  inches  to  four  feet  six  inches,  in  the 
center  compartment  from  four  feet  six  inches  to  four  feet  two 
inches,  and  in  the  west  compartment  from  four  feet  seyen  inches 
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to  four  feet  two  inches.  About  noon  of  November  1,  Leo  Hen- 
roid,  thirteen  and  one-half  years  old,  alleged  to  be  about  four 
feet  eight  inches  in  height,  with  a  companion  somewhat  smaller 
applied  for  bathing  suits ;  paid  the  required  fees ;  went  into  the 
pool;  and  remained  there  for  nearly  two  hours.  At  about  2 
o'clock  the  dead  body  of  Leo  Henroid  was  found  in  the  west 
compartment,  in  water  four  feet  five  inches  deep.  Henroid 's 
companion  had  disappeared,  and  his  identity,  as  well  as  the 
identity  of  the  man  who  discovered  the  body,  is  lost.  This 
action  for  damages  was  brought  by  the  administrator  of  Leo 
Henroid 's  estate.  The  trial  court  granted  a  nonsuit,  and  from 
the  judgment  entered  thereon  plaintiff  appealed. 

The  motion  for  nonsuit  challenged  the  sufSciency  of  the  evi- 
[1]  dence  to  show  actionable  negligence  on  the  part  of  the  de- 
fendant, or  to  show  the  existence  of  a  right  of  action  which 
survived  to  plaintiff.  It  was  also  insisted  that  plaintiff's  case 
disclosed  contributory  negligence  on  the  part  of  the  deceased 
and  an  assumption  of  risk  by  the  deceased.  In  granting  the 
motion  the  court  indicated  that  its  order  was  made  upon  the 
ground  alone  that  the  deceased  did  not  survive  his  injury  for 
an  appreciable  length  of  time ;  that  his  death  was  instantaneous, 
and  therefore  no  cause  of  action  arose  in  his  favor  which  could 
survive  to  his  heirs  or  personal  representative.  If  the  ruling 
was  correct,  it  is  immaterial  that  an  erroneous  reason  was  ad- 
vanced to  justify  it.  (City  of  Butte  v.  Ooodivin,  47  Mont.  155, 
Ann.  Cas.  1914C,  1012,  134  Pac.  670.) 

Whether  death  by  drowning  is  instantaneous  death  within 
[2]  the  legal  concept  of  the  term  is  not  a  determining  factor 
in  this  case.  It  was  incumbent  upon  the  plaintiff  to  make  out 
a  prima  facie  case  of  actionable  negligence  under  the  allega- 
tions of  his  complaint  in  favor  of  Leo  Henroid  in  his  lifetime 
and  against  the  defendant,  and  in  this  he  failed. 

The  complaint  states  the  facts  disclosing  the  representative 
capacity  of  plaintiff,  the  corporate  character  of  the  defendant 
and  its  ownership  and  operation  of  the  natatorium,  and  alleges 
that  on  November  1, 1913,  Leo  Henroid  applied  for  the  privilege 
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of  bathing,  paid  the  required  fee,  secured  a  bathing  suit,  and 
was  permitted  by  the  defendant  to  go  into  the  pool  to  bathe; 
that  the  water  varied  in  depth  from  three  feet  to  six  feet ;  that 
the  deceased  was  then  about  thirteen  years  of  age,  about  four 
feet  eight  inches  tall,  unable  to  swim  and  unable  to  take  care  of 
himself  in  water  over  three  feet  deep,  and  that  these  facts  were 
known  to  the  defendant.  The  complaint  also  contains  the  fol- 
lowing: **That  the  defendant  carelessly  and  negligently  per- 
mitted and  allowed  said  Leo  Henroid  to  so  bathe  in  said  plunge 
for  a  period  of  time  of  about  two  hours  without  any  person 
being  present  to  watch  or  look  after  the  said  Leo  Henroid.  That 
the  said  Leo  Henroid,  while  bathing  in  said,  plunge  as  aforesaid, 
and  through  the  carelessness  and  negligence  of  the  defendant 
in  failing  and  neglecting  to  have  any  person  present  to  care  for 
him,  in  some  manner,  unknown  to  this  plaintiff,  got  into  a  por- 
tion of  said  plunge  where  the  water  was  above  his  head,  and  was 
unable  to  get  out  by  himself,  and  a  large  quantity  of  water  got 
into  his  lungs  and  stomach  and  caused  him  to  strangle  and  suffer 
great  physical  and  mental  pain  and  anguish,  and  caused  him 
great  physical  injury,  from  which  he  died  some  ten  or  fifteen 
minutes  thereafter." 

Plaintiff's  theory  of  the  measure  of  defendant's  duty  is  not 
made  very  plain  in  his  complaint.  If  it  can  be  construed  to 
charge  negligence  in  permitting  the  deceased  to  remain  in  the 
water  an  unreasonable  time,  the  case  fails,  for  there  is  no  causal 
connection  between  such  negligence  and  the  injury.  It  could 
not  be  contended  that  drowning  resulted  from  exhaustion  occa- 
sioned by  being  in  the  water  for  an  unreasonable  time.  There 
is  not  any  evidence  to  suggest  such  a  result. 

If  the  complaint  intends  to  charge  negligence  in  failing  to 
provide  a  personal  attendant  or  life  guard,  based  upon  the 
assumption  that  Leo  Henroid  could  not  swim,  the  case  likewise 
fails.  An  attendant  at  the  plunge,  called  as  a  witness  fdr  the 
plaintiff,  testified  that  he  inquired  of  Henroid  and  his  com- 
panion if  they  could  swim,  and  by  way  of  reply  Henroid  swam 
across  the  plunge  and  back  without  stopping,  and  said,  ''I 
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guess  I  can  swim";  that  the  other  boy  then  swam  half  across 
and  back.  There  is  some  evidence,  negative  in  character,  which 
at  first  blush  might  seem  to  point  to  a  contradiction  of  this,  but 
if  it  is  material  to  know  whether  the  deceased  could  swim  at  the 
time  he  first  entered  the  plunge,  it  would  seem  to  be  established 
that  he  could,  or,  at  least,  if  the  presence  of  a  life  guard  was 
required  only  because  he  could  not  swim,  the  evidence  fails  to 
establish  the  necessity.  The  evidence  concerning  Leo  Henroid's 
ability  to  swim  was  brought  out  on  cross-examination,  but  on 
direct  examination  the  witness  was  asked  concerning  instruc- 
tions given  him  by  the  management,  and  this  cross-examination 
did  not  exceed  the  limits  set  by  section  8021,  Revised  Codes. 

Plaintiff  must  have  had  some  purpose,  however,  in  alleging 
[3]  that  Leo  Henroid  could  not  swim  and  in  attempting  to 
prove  the  fact,  and  that  this  fact  was  known  to  defendant.  It 
must  have  been  the  purpose  of  this  allegation  to  fix  the  measure 
of  defendant's  duty  in  this  particular  instance.  That  duty  is 
to  be  measured  by  the  standard  of  ordinary  care  {Phillips  v. 
Butte  etc.  Fair  Assn.,  46  Mont.  338,  42  L.  R.  A.  (n.  s.)  1076, 
127  Pac.  1011),  and  ordinary  care  is  care  proportionate  to  the 
risk  to  be  apprehended  and  guarded  against.  (Bourke  v.  Butte 
Electric  &  P.  Co.,  33  Mont.  267,  83  Pac.  470.)  These  rules 
are  recognized  by  the  authorities  generally  in  cases  of  the  like 
character  as  the  one  now  under  consideration.  {Turlirigton  v. 
Tampa  Electric  Co.,  62  Fla.  398,  Ann.  Cas.  1913D,  1213,  38 
L.  R.  A.  (n.  s.)  72,  56  South.  696;  Flora  v.  Bimini  Water  Co., 
161  Cal.  495,  119  Pac.  661;  LarTcin  v.  Saltair  Beach  Co.,  30 
Utah,  86,  116  Am.  St.  Rep.  818,  8  Ann.  Cas.  977,  3  L.  R.  A. 
(n.  8.)  982,  83  Pac.  686;  Brotherton  v.  Manhattan.  Beach  I.  Co., 
48  Neb.  563,  58  Am.  St.  Rep.  709,  33  L.  R.  A.  598,  67  N.  W. 
479;  Id.,  50  Neb.  214,  69  N.  W.  757.) 

Other  things  being  equal,  the  defendant  would  owe  a  higher 
degree  of  care  to  the  boy  whom  it  knew  could  not  swim,  and 
who  was  permitted  in  the  pool,  than  to  one  whom  it  knew  could 
swim.  In  other  words,  the  ability  to  swim  or  the  lack  of  it 
would  be  an  important  factor  in  the  sum  of  all  the  circum- 
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stances  which  determine  what  is  and  what  is  not  ordinary  care. 
We  think  this  is  the  theory  upon  which  the  complaint  proceeds 
— ^the  theory  upon  which  recovery  is  sought — and  if  the  evi- 
dence tended  to  show  that  this  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known,  that  Leo  Henroid  could 
not  swim,  it  might  be  conceded,  for  the  purpose  of  this  appeal, 
that  a  prima  facie  case  would  be  made  out ;  but  there  is  not  any 
evidence  that  defendant  knew  he  could  not  swim,  and  the  only 
knowledge  brought  home  to  it  was  conveyed  by  the  exhibition 
of  his  ability  to  swim  and  his  own  statement.  Plaintiff's  evi- 
dence is  that  when  Leo  applied  for  the  privilege  of  the  pool, 
he  was  asked  if  he  could  swim  and  replied  in  the  affirmative; 
that  this  inquiry  was  directed  to  him  in  pursuance  of  a  rule 
of  the  defendant  requiring  it,  and  which  denied  the  privileges 
of  the  natatorium  to  the  minor  who  could  not  swim  and  who 
was  unaccompanied  by  parent  or  guardian,  so  that,  if  it  be 
[4]  true,  as  plaintiff  contends,  that  Leo  Henroid  could  not 
swim,  he  secured  admission  by  misrepresentation  as  to  a  material 
fact  by  reason  whereof  he  became  a  trespasser  ab  initio  (3 
Thompson's  Commentaries  on  the  Law  of  Negligence,  sec.  3323), 
to  whom  the  defendant  owed  no  duty  other  than  to  refrain 
from  willfully  or  wantonly  injuring  him.  {Egan  v.  Montana 
C,  Ry.  Co,,  24  Mont.  569,  63  Pac.  831.) 

We  are  not  called  upon  to  determine  whether  the  rule  of 
ordinary  care  required  the  defendant  to  provide  a  life  guard 
for  the  deceased  without  reference  to  his  ability  to  swim.  The 
complaint  does  not  charge  negligence  in  that  particular,  and 
the  evidence  offered  by  plaintiff  in  the  direct  examination  of 
his  witnesses  discloses  that  his  theory  of  liability  in  the  instant 
case  had  its  foundation  in  the  assumption  that  the  deceased 
could  not  swim,  and  because  of  that  fact  could  not  care  for  him- 
self in  water  more  than  three  feet  deep.  The  burden  was  upon 
the  plaintiff  to  show  that  the  deceased  was  rightfully  in  the 
plunge,  and  that  his  death  resulted  proximately  from  a  breach 
of  duty  which  the  defendant  owed  to  him,  and  with  which 


52  Mont.]     State  ex  rel.  Sell  v.  Distmot  Court  bt  al.        457 

it  is  charged  in  the  complaint.    In  this  he  failed,  and  for  this 
reason  the  judgment  is  affirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Jubtioe  SANNfis  concur. 


STATE  BX  BBL.  SELL,  Relatob,  v.  DISTRICT  COXJHT  bt 

AL.,  BeSPONDBNTB. 

(No.  3,880.) 
(Submitted  June  5,  1916.    Deeided  Jane  26,  1916.) 

[158  Pae.  1018.] 

Certiorari  —  Return  —  Contents — District  Judges — Disqualifica- 
tion— Fair  Trial  Law — Change  of  Venue — When  Order  Void. 

Certiorari — Betuni — Contents. 

1.  Under  section  7206,  Revised  Codes,  recitals,  denials,  affirmatiye  alle- 
gations  or  matters  not  copied  from  the  records,  or  matters  copied  from 
the  records  but  not  called  for  by  the  writ  of  review,  are  out  of  place 
in  the  return,  do  not  constitute  any  part  of  it,  and  will  be  disregarded. 

[As  to  questions  reviewable  upon  certiorari,  see  note  in  40  Am. 
St.  Bep.  29.] 

District    Judges — Fair    Trial   Law — ^Disqualification — Change    of    Venue — 
When  Order  Void. 

2.  Under  section  6315,  as  amended  (Laws  1909,  Chap.  114),  a  change 
of  venue  should  not  be  ordered  by  a  disqualified  judge  until  after  en- 
deavor to  secure  another  judge  has  failed,  and  then  only  pursuant  to 
the  provision  of  sections  6506  and  6507;  hence  an  order  of  a  district 
judge  transferring  a  cause  to  another  county,  after  an  affidavit  of  dis- 
qualification had  been  filed  against  him,  without  observing  the  statutory 
requirements,  was  in  excess  of  jurisdiction  and  void. 

Original  application  for  writ  of  review  by  the  state,  on  the 
relation  of  Hattie  Sell,  against  rthe  District  Court  of  the  Tenth 
Judicial  District  in  and  for  Fergus  County  and  Roy  E.  Ayers, 
Judge  thereof.    Order  annulled, 

Mr.  WiUiam  ScaLlon  and  Mr.  John  A.  Cdenum,  for  Relator. 

Messrs.  Belden  &  De  Ealb,  for  Respondents. 
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MB.  JUSTICE  HOLLOWAY  deliTeied  the  opinion  of  the 
conrt 

In  an  action  pending  in  the  district  court  of  the  tenth 
judicial  district,  numbered  therein  5462,  and  entitled  Bank  of 
Fergus  County  v.  Herman  8eU  and  Haitte  Sell,  an  affidavit 
imputing  bias  and  prejudice  to  Honorable  Boy  E.  Ayers,  the 
presiding  judge,  was  filed  by  the  defendant  Hattie  Sell.  The 
court,  Judge  Ayers  presiding,  thereupon  made  an  order  trans- 
ferring the  cause  to  Cascade  county,  and  this  proceeding  was 
instituted  to  have  that  order  annulled.  A  writ  of  review  was. 
issued  and  served.  The  paper  presented  as  a  return  contains 
a  copy  of  the  order  in  question  and  certain  recitals,  one  of' 
which  is  that  the  venue  was  changed  upon  the  request  of  the 
attorneys  for  the  plaintiff. 

The  practice  in  a  proceeding  of  this  character  has  been  settled 
[1]  by  statute  in  this  jurisdiction  for  more  than  fifty  years, 
and  ought  to  be  understood  by  this  time.  A  provision  in  sub- 
stantially the  same  terms  as  section  7206,  Bevised  Codes,  was 
enacted  by  the  first  territorial  legislative  assembly  in  1864 
(Bannack  Statutes,  p.  121,  sec.  375),  and  has  been  in  force  ever 
since.  By  its  terms  the  writ  of  review  commands  the  party 
to  whom  it  is  directed  to  certify  to  the  court  issuing  the  writ 
"a  transcript  of  the  records  and  proceedings,"  so  far  as  neces- 
sary to  obtain  the  review  sought^  The  return  cannot  compre- 
hend more  or  less.  Becitals,  denials,  affirmative  allegations  or 
matters  not  copied  from  the  records,  or  matters  copied  from 
the  records,  but  not  called  for  by  the  writ,  are  out  of  place 
in  the  return,  and  do  not  constitute  any  part  of  it.  {State  ex 
reL  First  Trust  dk  Savings  Bank  v.  District  Court,  50  Mont. 
259,  146  Pac.  539.)  Disregarding,  as  we  must,  then,  the  recital 
above,  and  we  have  for  consideration  an  order  transferring  a 
cause  to  another  county,  made  by  the  court  presided  over  by  a 
judge  disqualified  for  imputed  bias  or  prejudice,  and  on  the 
ground  alone  of  such  disqualification. 

Section  6315,  Bevised  Codes,  as  amended  (Laws  1909,  p.  161), 
[2]     provides  that,  when  an  affidavit  imputing  bias  or  preju- 
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dice  is  filed,  the  judge  as  to  whom  such  disqualification  is  averred 
shall  be  without  authority  to  proceed  further  in  the  action, 
except  to  arrange  the  calendar,  regulate  the  order  of  business, 
transfer  the  action  to  another  court,  or  call  in  another  judge 
to  sit  and  act  in  such  action.  But  this  section,  and  sections 
6506  and  6507,  Revised  Codes,  are  companion  measures,  and 
are  to  be  construed  together.  {State  ex  rel.  Lohman  v.  Dis- 
trict Court,  49  Mont.  247,  141  Pac.  659.)  When  the  affidavit 
imputing  bias  or  prejudice  was  filed,  a  due  consideration  for 
the  rights  of  the  litigants  should  have  prompted  an  immediate 
call  upon  another  judge  to  preside  in  that  case,  and,  if  auch 
invited  judge  failed  to  respond,  another  should  have  been 
called,  unless  a  motion  for  change  of  venue  was  made  pursuant 
to  section  6506.  When  such  a  motion  is  made  and  the  invited 
judge  fails  to  appear  and  assume  jurisdiction  of  the  case  within 
thirty  days  after  the  motion  is  filed,  then  an  order  for  a  change 
of  venue  may  be  made,  provided  the  parties  have  been  given 
an  opportunity  to  agree  upon  another  judge  or  a  judge  pro 
tempore  and  have  failed.  (Sec.  6506.)  When  the  order  for 
the  change  is  to  be  made,  the  parties  have  the  further  right  to 
an  opportunity  to  agree  upon  the  court  to  which  the  cause  shall 
be  transferred,  and  it  is  only  after  such  opportunity  has  been 
accorded  them  and  they  have  failed  to  agree  that  the  court 
is  authorized  to  make  the  change,  and  then  only  pursuant  to  the 
terms  of  section  6507.  {State  ex  rel.  Carleton  v.  District  Court, 
33  Mont.  138,  8  Ann.  Cas.  752,  82  Pac.  789.)  The  court  is 
altogether  without  authority  to  change  the  place  of  trial  until 
a  motion  for  such  change  has  been  made  by  a  party  to  the 
action.  (Sec.  6506;  State  ex  rel.  Gnose  v.  District  Court,  30 
Mont.  188,  75  Pac.  1109.)  In  other  words,  a  change  of  venue 
is  the  last  resort  under  the  so-called  '*Fair  Trial  Law." 

The  order  transferring  cause  No.  5462  to  Cascade  county, 
made  by  the  court  sua  sponte  and  without  observing  the  re- 
quirements of  the  statutes  referred  to  above,  was  in  excess 
of  jurisdiction  and  is  annulled. 

Order  annulled. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Sanner  concur. 
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STATE  EX  BELu  SELL,  Belatoe,  v.  DISTRICT  COUBT  sr 

ALu,  ReSPONBENTE. 

(Xo.  3^1.) 
(Sabmitted  June  5,  1916.    Dedded  JvM  26,  1916.) 

[156  Pftc  1020.] 

(For  ^Ilabus,  see  State  ex  rd.  Sett  y.  District  Court  et  oL, 

ante,  p.  457.) 

Original  application  for  writ  of  reriew  by  the  State,  on  the 
relation  of  Hattie  Sell,  against  the  District  Conrt  of  the  Tenth 
Jndicial  District  in  and  for  Fergus  County  and  John  A.  Mat- 
thews of  the  Fourteenth  District,  Judge  presiding.  Order 
annulled. 

Mr,  WHliam  ScaUon  and  If r.  John  A.  Coleman,  for  Belator. 

Messrs,  Belden  A  De  Kalb,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  an  action  pending  in  the  district  court  of  Fergus  county 
entitled  Hattie  8eU  v.  Herman  Sett  (No.  3385),  an  affidavit 
imputing  bias  and  prejudice  to  Honorable  John  A.  Matthews, 
the  presiding  judge,  was  made  and  filed  by  the  plaintiff.  It 
appearing  that  Honorable  Roy  E.  Ayers,  the  duly  elected  judge 
of  said  county,  had  theretofore  been  disqualified  in  the  same 
action,  the  court,  Judge  Matthews  presiding,  of  its  own  motion, 
then  and  there  made  an  order  transferring  cause  3385  to  Cas- 
cade county,  and  this  proceeding  was  instituted  to  have  that 
order  reviewed. 

Upon  the  authority  of  State  ex  rel.  Sell  v.  District  Court  (No. 
3880),  ante,  p.  457,  158  Pac.  1018,  the  order  is  annulled. 

Order  annulled. 

Mb.  Chief  Justice  Bbantly  and  Ma,  Justice  Sanneb  concur. 
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NOBTHEBN  PACIFIC  BY.  CO.,  Bespondknt,  v.  BBOGAN, 

COXTNTY  TbOASUBIS,  ApPBLULNT. 

(No.  3,886.) 
(Submitted  May  29,  1916.    Decided  June  80,  1916.) 

[158  Pac.  820.] 

TaaMiuyn^-RaHroads— Telegraph  Lines— By  Whom  A$se8$able — 
CoTistitutional  Law — Legislative  ConstriLciion. 

Taxation — ^B&ilroads — Telegraph  Linea — Bj  Whom  AsBessable. 

1.  So  much  of  a  telegraph  line  used  exclusively  for  railroad  purposeB 
and  extending  along  the  right  of  way  across  the  state,  as  is  within  any 
given  county  is  assessable  by  its  assessor,  and  not  by  the  state  board 
of  equalization  as  part  of  the  ''roadway,"  under  the  mandate  of  sec- 
tion 16,  Article  XII,  Constitution,  that  term  including  only  the  bare 
strip  of  ground  upon  which  the  rails  are  laid. 

Constitutional  Law — Legislative  Construction. 

2.  While  the  legislative  construction  of  a  eonstitutional  provision  is 
not  conclusive,  it  is  entitled  to  the  most  respectful  consideration,  par- 
ticularly when  it  has  been  uniform  and  has  extended  over  a  consider- 
able period  of  time,  unchallenged  in  the  courts. 

Appeal  from  District  Court,  Chranite  County;  Oeo.  B.  Win- 
ston,  Judge. 

Action  by  the  Northern  Pacific  Bailway  Company  against 
T.  N.  Brogan  as  treasurer  of  Granite  County.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Beversed  and  remanded. 

Cause  submitted  on  briefs  of  Counsel. 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  Wm.  H. 
Poorman,  Assistant  Attorney  General,  for  Appellant. 

Messrs.  Ounn  dk  Bctsch,  for  Bespondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

At  12  o'clock  noon  of  the  first  Monday  of  March,  1915,  the 
Northern    Pacific    Bailway  Company,  owned  and  operated  a 


For  authorities  passing  on  the  question  of  eifect  of  different  modes  of 
assessment  and  procedure  in  taxation  of  corporations,  see  note  in  60 
Ii.  B.  A.  372. 
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telegraph  line  situated  on  and  along  its  right  of  way  across  this 
state  and  extending  through  Granite  county.  Such  telegraph 
line  was  an  entity;  was  used  exclusively  for  railroad  purposes, 
and  was  a  necessary  adjunct  to  the  secure  and  successful  opera- 
tion of  the  railroad.  The  county  assessor  of  Granite  county 
listed  for  assessment  and  taxation  so  much  of  the  telegraph  line 
as  is  within  his  county;  the  taxes  were  levied  and  extended, 
were  paid  under  protest,  and  this  action  brought  to  recover  back 
the  amount.  To  the  complaint,  which  sets  forth  the  facts  fully, 
a  demurrer  was  interposed  and  overruled,  and  the  defendant, 
refusing  to  answer  further,  suffered  judgment  to  be  entered 
against  him,  and  appealed. 

The  case  presents  for  determination  the  single  question: 
Should  so  much  of  the  telegraph  line  as  is  within  Granite  county 
[1]  be  assessed  by  the  local  assessor,  or  should  the  entire  line 
be  assessed  by  the  state  board  of  equalization  as  a  part  of  the 
roadway  of  the  railway  company?  The  answer  is  to  be  found 
in  the  proper  construction  of  the  language  of  section  16,  Article 
XII,  of  our  state  Constitution,  to- wit:  **A11  property  shall  be 
assessed  in  the  manner  prescribed  by  law  except  as  is  otherwise 
provided  in  this  Constitution.  The  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  all  railroads  operated  in  more 
than  one  county  in  this  state  shall  be  assessed  by  the  state 
board  of  equalization  and  the  same  shall  be  apportioned  to  the 
counties,  cities,  towns,  townships,  and  school  districts  in  which 
such  railroads  are  located,  in  proportion  to  the  number  of  miles 
of  railway  laid  in  such  counties,  cities,  towns,  townships,  and 
school  districts." 

At  the  time  the  Constitution  was  adopted,  our  revenue  laws 
were  found  in  Chapter  100,  Fifth  Division,  Compiled  Statutes 
of  1887  (sees.  1665-1795).  For  the  purpose  of  taxation  all 
railroad  property  was  then  divided  into  two  classes.  It  was 
made  the  duty  of  the  territorial  board  of  equalization  ''to  assess 
all  the  property  in  this  territory  belonging  to  railway  corpora- 
tions, except  lots  or  parcels  of  real  estate  owned  by  the  road 
in  each  county  and  improvements  thereon,  and  except  depots, 
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Inachine-shopB,  and  other  improved  property  connected  with 
such  road  and  located  in  any  county,  which  shall  be  taxed  in 
the  county  where  situate."  (Sec.  1675.)  The  same  section 
provided  further  that  in  making  its  assessment  the  board  ''shall 
include  the  right  of  way,  roadbed,  bridges,  culverts,  rolling 
stock,  and  all  other  property  exclusively  used  in  the  operation 
of  such  railway."  Under  these  provisions  it  was  the  general 
rule  that  ** railroad  property"  should  be  assessed  by  the  terri- 
torial board  of  equalization,  and  it  was  the  exception  to  that 
rule  that  certain  enumerated  property  of  a  railroad  company 
should  be  assessed  by  the  county  assessor.  For  reasons  best 
known  to  themselves,  the  framers  of  our  Constitution  reversed 
this  order  and  established  the  general  rule  that  property  shall 
be  assessed  locally,  and  the  exception  thereto  that  certain 
enumerated  property  shall  be  assessed  by  the  state  board  of 
equalization.  If  it  had  been  intended  that  all  property  of  a  rail-* 
road  company  operating  in  more  than  one  county  and  necessary 
to  the  successful  operation  of  its  railroad  should  be  assessed  by 
the  state  board,  and  only  its  property  which  had  a  peculiarly 
local  value  should  be  assessed  by  the  county  assessor,  no  pur- 
pose could  have  been  subserved  in  facing  about  upon  the  gen- 
eral plan  which  had  been  in  force  many  years  when  the  consti- 
tutional convention  assembled.  The  very  fact  that  the  plan  was 
completely  reversed  is  most  persuasive  evidence  of  an  intention 
to  confine  the  state  board  to  the  assessment  of  only  such  prop- 
erty as  was  specifically  enumerated  without  enlarging  the  mean- 
ing of  the  terms  employed  in  the  designation  of  such  property. 
The  terms  of  section  16  above  are  mandatory  and  prohibitory. 
They  are  not  to  be  contracted  on  the  one  hand  nor  expanded 
on  the  other.  To  express  the  intention  of  the  framers  of  our 
Constitution  would  be  to  solve  the  difficulty  before  us.  The 
debates  of  our  constitutional  convention  are  not  available,  and 
the  meaning  intended  to  be  conveyed  by  the  term  ** roadway," 
as  employed  in  the  section  above,  must  be  sought  elsewhere. 
While  a  legislative  construction  of  a  constitutional  provision 
[2]    is  not  conclusive,  it  is  entitled  to  the  most  respectful  con- 
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fiideration,  particularly  when  it  has  been  uniform  and  has  ex- 
tended over  a  considerable  period  of  time,  unchallenged  in  the 
courts.  (Northern  Pac.  By.  Co.  v.  Mjelde,  48  Mont.  287,  137 
Pac.  386.) 

It  is  a  part  of  the  history  of  this  commonwealth  that  the  first 
state  legislative  assembly  failed  to  organize  or  to  enact  any 
statutes;  but  the  first  opportunity  which  presented  itself  after 
the  Constitution  was  adopted  was  seized  upon  to  declare  a 
legislative  policy  respecting  the  assessment  of  railroad  prop- 
erty, and  to  that  extent  to  interpret  the  language  of  section  16, 
Article  XII.  The  second  legislative  assembly  enacted  an  en- 
tirely new  revenue  measure.  (Laws  1891,  p.  73.)  Section  11 
of  that  Act  provided:  ''The  franchise,  roadway,  roadbed,  rails 
and  rolling  stock  of  all  railroads  operating  in  more  than  one 
county  in  this  state  must  be  assessed  by  the  state  board  of 
equalization,  as  hereinafter  provided  for.*' 

Section  12:  ''AH  other  taxable  property  must  be  assessed  in 
the  county,  city,  or  district  in  which  it  is  situated."  By  section 
14  the  county  assessor  was  authorized  to  require  from  a  rail- 
road company,  having  property  within  his  county,  a  list  of  "all 
depots,  shops,  station  grounds,  buildings,  and  other  structures 
erected  on  the  space  covered  by  the  right  of  way,  and  all  other 
property  owned  by  any  person,  corporation,  or  association  of 
persons  owning  or  operating  any  railroad  within  the  county." 
Section  43  enumerated  the  items  of  information  which  a  rail- 
road company,  operating  in  more  than  one  county,  was  re- 
quired to  furnish  to  the  state  board  of  equalization.  Section 
44  provided  for  the  annual  meeting  of  the  board,  and  then  pro- 
ceeded: "At  such  meeting  the  board  must  assess  the  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock  of  all  railroads  oper- 
ated in  more  than  one  county.  AU  rolling  stock,  whether  owned, 
leased,  or  conveyed,  carrying  passengers  or  freight,  shall  be 
assessed  in  the  name  of  and  against  the  company  or  corpora- 
tion, leasing,  using,  or  conveying  such  rolling  stock.  Assess- 
ment must  be  made  to  the  corporation,  person,  or  association  of 
persons  owning  or  leasing  the  same,  and  must  be  made  upon 
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the  entire  railroad  within  the  state,  and  must  include  the  right 
of  way,  bridges,  and  culverts  of  the  railroad.  The  depots, 
stations,  shops,  and  buildings  erected  upon  the  space  covered 
by  the  right  of  way,  and  all  other  property,  owned  or  leased 
by  such  person,  corporation,  or  association,  except  as  above  pro- 
vided, are  assessed  by  the  assessor  of  the  county  wherein  they 
are  situate." 

If  the  legislature  correctly  interpreted  the  language  of  section 
16,  above,  the  term  ''roadway"  as  used  therein  is  synonymous 
with  ''right  of  way"  when  used  to  designate  the  bare  strip 
of  ground  upon  which  the  roadbed,  rails  and  other  necessary 
appliances  of  the  road  are  laid  or  erected,  and  not  as  including 
any  of  the  improvements  upon  or  annexed  to  that  strip.  And 
that  construction  given  in  1891,  substantially  contemporaneous 
with  the  initial  application  of  the  provisions  of  the  Constitution 
to  existing  conditions,  has  never  been  abandoned  or  departed 
from.  The  terms  of  the  Act  of  1891,  to  which  reference  has 
been  made,  continued  in  force,  were  carried  into  the  Codcn  of 
1895  (Chap.  3,  Tit.  XII,  Part  III,  Pol.  Code),  and  are  now 
found  in  the  Revised  Codes,  sections  2502-2562. 

For  twenty-five  years  continuously,  section  16,  Article  XII, 
has  been  construed  to  mean  that  only  the  naked  roadway,  with 
the  franchise,  roadbed,  rails  and  rolling  stock  of  a  railroad  oper- 
ating in  more  than  one  county,  may  be  assessed  by  the  state 
board,  while  all  other  railroad  property  is  subject  to  the  general 
rule  which  provides  for  local  assessment.  If  this  long-continued 
and  oft-reiterated  policy  has  ever  been  challenged  before  the 
institution  of  this  action,  it  has  not  been  called  to  our  attention, 
and,  in  the  absence  of  such  attack,  the  uniform  construction 
given  by  a  co-ordinate  branch  of  government,  throughout  sub- 
stantially  the  entire  life  of  the  state,  is  entitled  to  the  most 
respectful  consideration  by  this  court. 

As  heretofore  observed,  this  controversy  hinges  upon  the 
proper  scope  of  the  meaning  attached  to  the  term  ** roadway," 
as  employed  in  the  Constitution  above.  Each  of  the  other 
terms — franchise,  roadbed,  rails  and  rolling  stock — has  a  well- 
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defined  and  well-nnderstood  meaning,  and  there  is  not  any  con- 
tention made  that  any  one  of  them  is  sufficiently  broad  to  in- 
clude this  telegraph  line;  but  if  we  understand  the  position 
assumed  by  the  respondent  railway  company,  it  is  that  the 
f ramers  of  our  Constitution,  in  drafting  section  16  above,  em- 
ployed the  term  "roadway"  as  synonymous  with  ** right  of  way" 
in  the  broad  sense  as  including  not  alone  the  strip  of  ground 
upon  which  the  tracks,  depots,  shops  and  other  improvements 
are  situated,  but  as  well  such  improvements  upon  that  strip  of 
land,  or  annexed  thereto,  as  constitute  a  unit  or  one  continuous 
property  extending  into  or  through  more  than  one  county  and 
necessary  to  the  use  of,  and  actually  used  exclusively  for,  rail- 
road business.  There  is  also  the  argument  advanced  that  the 
constitutional  convention  must  have  intended  that  property 
situate  in  more  than  one  county  which  might  fairly  be  consid- 
ered as  of  substantially  the  same  character  and  value  through- 
out the  entire  extent,  and  therefore  capable  of  assessment  upon 
a  mileage  basis,  should  be  assessed  by  the  state  board  of  equali- 
zation, and  that  the  local  assessor  should  be  confined  to  the 
assessment  of  such  property  only  as  has  a  peculiarly  local 
value.  To  the  support  of  these  contentions  reference  is  made 
to  certain  decided  cases: 

In  Northern  Pac,  R.  R.  Co.  v.  CarUmd,  5  Mont.  146,  3  Pac. 
134,  it  was  held  that  the  term  ''right  of  way"  as  used  in  the 
Act  granting  aid  to  the  Northern  Pacific  Railroad  Company  (Act 
July  2,  1864,  Chap.  217,  13  Stats,  at  Large,  367),  included  prop- 
erty used  in  constructing  and  operating  the  road  and  which 
had  become  annexed  to  the  soil  and  a  part  of  it,  as  well  as  the 
bare  strip  of  land  upon  which  the  road  was  to  be  laid,  and  the 
same  rule  was  observed  in  Territory  of  New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  171,  43  L.  Ed.  407,  19  Sup.  Ct.  Rep. 
128.  Assuming  the  correctness  of  the  conclusion  reached  in 
each  of  these  cases,  it  does  not  follow  that  the  same  meaning 
should  be  attached  to  the  term  ''roadway"  used  in  our  Con- 
stitution. 


It 
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In  Chicago,  M.  &  8t.  P.  Ry,  Co.  v.  Cass  County,  8  N.  D.  18, 
76  N.  W.  239,  the  court  held  that  the  term  ** roadway,"  used 
in  the  Constitution  of  North  Dakota  in  the  same  connection  as 
it  is  used  in  section  16  above,  is  synonymous  with  ''right  of 
way,*'  and  includes  not  only  the  strip  of  ground  upon  which 
the  main  line  track  is  laid,  but  also  the  ground  used  for  station 
purposes,  for  roundhouse,  shops,  sidings,  spur  tracks  **and  all 
other  accommodations  reasonably  necessary  to  accomplish  the^ 
object"  of  the  railroad.  Whether  the  observation  of  the  court 
quoted  above  was  pertinent  to  the  question  for  decision  is  in- 
volved in  doubt;  but,  acting  upon  it  as  authoritative,  the  same 
court,  in  Minneapolis,  St.  P.  &  S.  8.  M.  Ry.  Co.  v.  Oppegard,  18 
N.  D.  1,  118  N.  W.  830,  said:  *'It  will  not  be  disputed  that  a 
telegraph  line,  used  exclusively  for  the  moving  of  trains  and 
the  dispatching  of  railroad  business,  is  not  assessable  independ- 
ently or  separately  from  the  railroad  property."  Whatever 
this  means,  it  is  clearly  dictum,  for  the  property  in  controversy 
there  was  held  to  be  used  for  commercial  as  well  as  for  railroad 
purposes  and  to  be  assessable  separately. 

In  San  Francisco  etc.  R.  R.  Co.  v,  Stockton,  149  Cal.  83,  84 
Pac.  771,  the  court  was  called  upon  to  determine  the  meaning 
of  the  term  ** roadway"  used  in  the  Constitution  of  California 
in  the  same  connection  as  the  like  term  is  used  in  our  section 
16  above,  but  with  reference  to  parcels  of  land  of  considerable 
extent  used  for  freight  warehouse,  roundhouse  and  stockyard 
purposes.  The  California  court  referred  to  the  Cass  County 
Case  above,  but  declined  to  follow  the  North  Dakota  court,  and 
gave  to  the  term  ** roadway"  a  much  narrower  meaning.  In  the 
course  of  the  opinion,  it  is  said  that  the  purpose  of  the  con- 
stitutional convention  in  making  an  exception  to  the  general 
rule  of  local  taxation  and  conferring  upon  the  state  board  of 
equalization  the  authority  to  assess  certain  railroad  property 
**was  to  provide  a  more  uniform  and  just  method  of  valuing 
for  taxation  purposes  what  was  designated  by  one  of  the  mem- 
bers of  the  constitutional  convention  as  the  'continuous  prop- 
erty' of  such  railroads,  the  property  which  might  fairly  be  con- 
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sidered  as  being  subatantiaUy  the  same,  botb  in  qnantity  and 
in  value,  the  whole  length  of  the  road  and  therefore  eapable 
of  being  valued  at  so  much  a  mile/' 

With  all  due  respect  to  these  authorities,  we  are  unable  to 
follow  them  to  the  limits  they  have  set  or  apply  the  doctrines 
which  they  enunciate  to  the  facts  of  this  case. 

1.  That  the  framers  of  our  Constitution  did  not  employ  ''road- 
way" as  isynonymoTis  with  "right  of  way,"  as  that  term  was 
used  in  the  railroad  land  grants,  seems  reasonably  certain.  If 
they  had  intended  so  broad  a  meaning,  their  use  of  the  words 
''roadbed"  and  "rails"  was  purposeless,  for  each  is  a  part 
of  the  right  of  way  in  the  sense  in  which  "right  of  way"  is 
used  in  the  congressional  grants.  From  the  very  fact  that  they 
did  thus  particularize,  we  are  led  to  believe  that  "roadway" 
was  employed  to  designate  the  naked  land  used  for  right  of 
way  purposes.  This  appears  to  be  the  meaning  given  to  the 
term  when  employed  in  the  same  connection,  by  the  supreme 
court  of  California  in  Railway  Co.  v.  Stockton,  above,  and  by 
the  supreme  court  of  the  United  Stirtto  in  Santa  Clara  Co,  v. 
Southern  Pac.  By.  Co.,  118  U.  S.  394,  30  L.  Ed.  118,  6  Sup.  Ct 
Rep.  1132. 

2.  That  the  character  of  the  property  as  necessary  to  the 
operation  of  the  road  was  not  a  determining  factor  with  the 
framers  of  our  Constitution,  in  parceling  out  railroad  prop- 
erty for  the  purpose  of  assessment,  seems  equally  dear.  It  will 
scarcely  be  contended  at  this  late  day  that  depots,  roundhouses, 
shops,  coal-chutes,  and  the  like  property  form  a  part  of  the 
roadway  and  are  to  be  deemed  included  in  the  assessment  made 
by  the  state  board ;  and  yet  they  are  necessary — doubtless  indis- 
pensable— accessories  to  the  successful  operation  of  a  railroad 
Not  one  of  the  terms  employed  in  section  16  above  is  susceptible 
of  a  definition  broad  enough  to  include  all  the  necessaries  of 
a  railroad. 

3.  Neither  did  the  framers  of  our  Constitution  consider  as  a 
determining  factor  the  character  of  the  property  as  a  continu- 
ous whole  of  like  value  throughout  its  extent  and  capable  of 
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fair  valuation  on  a  per  mileage  bafiia.  If  they  had,  other  prop- 
erty would  have  been  included  in  the  class  assessable  by  the 
state  board. 

It  is  a  part  of  our  history  that  long  before  the  advent  of  the 
railroad  into  the  territory  of  Montana,  and  more  than  twenty 
years  before  the  constitutional  convention  assembled,  the  West- 
ern Union  Telegraph  Company  was  operating  lines  of  telegraph 
through  more  than  one  county,  and  that,  when  the  Constitution 
was  written,  the  telegraph  was  a  common  means  of  communi- 
cation between  the  different  sections  of  the  territory,  and, 
though  the  telegraph  lines  are  peculiarly  that  character  of  prop- 
erty to  which  the  per  mileage  basis  of  assessment  is  applicable, 
no  attempt  was  made  to  clothe  the  state  board  of  equalization 
with  the  power  or  authority  to  assess  such  property,  although 
at  that  time  it  was  assessed  upon  a  mileage  basis  exclusively. 
(Sec.  1675,  Fifth  Division,  Comp.  Stats.  1887.) 

The  Act  of  1891  established  a  legislative  policy  which  has 
been  followed  since.  Section  30  provided:  ''Telegraph,  tele- 
phone, and  electric  light  lines,  and  similar  improvements,  and 
the  franchises,  and  canals,  ditches  and  flumes  must  be  listed 
and  assessed  in  the  county  in  which  such  property  is  located." 
In  section  29  of  the  same  Act  the  legislative  assembly  took  cog- 
nizance of  the  fact  that  a  street  railway  might  operate  in  more 
than  one  county,  and  made  provision  for  the  assessment  of 
rfuch  property  by  the  county  assessors.  These  provisions  have 
likewise  continued  in  force  to  the  present  time.  (Sec.  3718, 
Pol.  Code  1895;  sec.  2528,  Rev.  Codes.) 

The  association  of  the  words  ''roadway,'*  "roadbed,"  and 
''rolling  stock";  the  construction  given  them  by  the  legislature 
throughout  all  the  years  since  1891  and  unchallenged  so  far  as 
we  are  advised ;  the  exclusion  from  the  class  of  property,  assess- 
able by  the  state  board,  of  other  property  of  the  like  character 
as  that  now  under  consideration ;  the  change  made  in  the  policy 
which  was  pursued  when  the  constitutional  convention  assem- 
bled, and  the  application  of  the  rule  of  construction  provided 
by  the  Constitution  itself  lead  us  to  the  conclusion  that  the 
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term  "roadway,"  employed  in  section  16  above,  does  not  in- 
clude the  telegraph  line  in  question;  that  the  assessment  made 
by  the  assessor  of  Granite  county  was  lawful,  and  the  tax  levied 
in  pursuance  thereof  valid. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  action. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Sanneb  concur. 


STOKES,  Respondent,  v.  LONG,  Appellant. 

(No.  3,662.) 
(Submitted  May  12,  1916.    Decided  July  3,  1916.)] 

[159  Pa«.  28.] 

Physicians  and  Surgeons — Malpractice — Complaint — Sufficienoy 
—  Liability  for  Improper  Treatment  —  Evidence  —  X-ray 
Plates  —  Minimizing  Damages  —  Duty  of  Plaintiff  —  Appecd 
and  Error — Record — Harmless  Error. 

Appeal  and  Error — Becord — Judgment-roU. 

1.  If  the  record  on  appeal  from  an  order  denying  a  new  trial,  made 
upon  the  minutes  of  the  court,  contains  certified  copies  of  all  the  papers 
which  go  to  make  up  the  judgment-roll,  it  need  not  embody  a  copy  of 
the  latter  authenticated  as  such. 

Physicians  and  Surgeons — Malpractice — Complaint — Sufficiency. 

2.  A  complaint  stating  that  defendant  physician,  employed  to  treat 
plaintiff's  broken  leg,  "failed  to  exercise  ordinary  care  and  skill,"  and 
so  carelessly  and  negligently  treated  the  fracture  as  to  displace  the 
bones,  causing  shortening  of  the  leg  and  pain,  suffering  and  damages, 
and  alleging  in  traversable  form  the  acts  or  omissions  of  defendant  on 
which  recovery  is  sought,  showing  they  occurred  through  defendant's 
negligence,  is  sufficient. 

[As  to  liability  of  surgeon  for  negligence  and  malpractice,  see  notes 
in  48  Am.  Dec.  481;  93  Am.  St.  B^.  667.] 

Same — Trial — Nonsuit — Review  of  Evidence. 

3.  Where  defendant  introduces  evidence  after  his  motion  for  nonsuit 
is  denied,  the  court,  on  appeal,  will  consider  only  the  question  whether 
the  evidence  as  a  whole  made  a  case  for  the  jury. 

Same — Prima  Facie  Case — Evidence — Sufficiency. 

4.  Evidence  in  an  action  against  a  physician  for  malpractice  In  the 
treatment  of  a  broken  leg,  held  to  have  made  a  frima  facie  case  for 
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the  jury  as  to  whether  defendant  exercised  ordinarj  care  and  skill  In 
selecting  the  means  employed  to  produce  a  proper  union. 

Same — ^Liability  for  Negligence  of  Recommended  Physician. 

5.  If  one  physician,  upon  leaving  his  home  temporarily,  recommends 
to  his  patients,  in  case  of  need,  some  other  physician  who  is  not  in  any 
sense  in  his  employment  nor  associated  with  him  as  a  copartner,  he  is 
not  liable  for  injuries  resulting  from  negligence  or  want  of  skill  in  the 
latter,  the  employment  in  such  case  being  under  an  independent  con- 
tract and  he  alone  responsible  for  the  result. 

Same — ^Liability  for  Negligence  of  Associated  Physician. 

6.  Where  two  physicians  are  employed  on  the  same  case  and  by  agree- 
ment divide  the  service  between  them,  and  one  observes  and  lets  go  on 
without  objection  wrongful  acts  and  omissions  by  the  other,  or  if  the 
circumstances  are  such  that  he  ought  to  have  observed  such  wrongful 
acts  or  omissions,  he  is  liable. 

Same. 

7.  A  physician  who  called  in  another  to  assist  him  in  treating  a  broken 
leg,  giving  the  latter  exclusive  charge  only  upon  leaving  the  eity  for 
an  extended  stay,  and  requesting  the  patient  to  retain  his  half  of  the 
fee,  was  liable  in  damages  where  the  treatment  was  vicious  from  the 
beginning. 

Same — Minimizing  Damages — ^Dnty  of  Plaintiff. 

8.  Though  one  who  has  suffered  a  personal  injury  through  the  fault 
of  another  must  use  ordinary  care  and  diligence  to  minimize  the  in- 
jurious consequences,  he  need  not  necessarily  submit  to  a  major  opera- 
tion, which  may  or  may  not  result  in  a  betterment  of  his  condition; 
whether  he  has  used  such  care  is  a  question  for  the  jury's  decision. 

Same — Minimizing  Damages — Cost  of  Operation — Evidence — Admissibility. 

9.  Evidence  of  the  cost  of  an  operation  that  would  minimize  plaintiff's 
Buffering  due  to  a  vicious  union  of  a  broken  leg,  at  the  time  of  the 
trial,  was  admissible  in  an  action  against  the  physician  for  damages. 

(Mr.  Chiet  Justice  Brantlt  d&senting.) 

Same — Pain  and  Suffering — Limit  of  Recovery. 

10.  In  a  personal  injury  action,  plaintiff  cannot  recover  compensation 
for  future  pain  and  suffering,  and  also  the  amount  it  would  cost  to  ob- 
tain relief  from  it. 

Same — Evidence — Course  of  Treatment  by  Associated  Physician. 

11.  Evidence  showing  the  course  of  treatment  pursued  by  an  associated 
physician  for  several  weeks  after  defendant  had  left  town,  was  compe- 
tent to  inform  the  jury  that  the  course  of  treatment  approved  by  de- 
fendant was  continued  without  change,  in  order  to  rebut  the  notion  that 
any  efficient  cause  intervened  by  reason  of  anything  such  associated 
physician  did  upon  his  own  initiative  to  bring  about  the  condition  in 
which  plaintiff  found  himself  at  the  conclusion  of  the  treatment. 

Same — Evidence — Harmless  Error. 

12.  Admission  of  the  evidence  referred  to  in  paragraph  11,  9upra,  if 
error,  was  harmless  where  the  jury  were  instructed  to  find  for  plaintiff 
only  if  his  injury  was  suffered  from  defendant's  acts  or  omissions  be- 
fore he  left  town. 

harmless  Error — Erroneous  Instruction  Favorable  to  Appellant. 

13.  Appellant  cannot  complain  of  an  instruction,  even  though  incor- 
rect, which  was  as  favorable  to  him  as  he  could  ask. 

Physicians  and  Surgeons — X-ray  Plates — Evidence — Admissibility. 

14.  X-ray  plates — like  photographs — ^if  testified  to  as  correct,  are  com- 
petent evidence  to  prove  a  condition  which  can  be  shown  by  such  a 
representation;  hence  such  plates  showing  the  condition  of  plaintiff's 
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l6|^  mt  time  of  trial,  were  eompetent,  tliej  having  been  takea  bj  prae- 
tieing  phjsieiani  who  showed  that  thej  nnderstood  and  were  aeena- 
tomed  to  the  use  of  X-ray  proeees  in  their  practice,  and  posBeued  the 
required  skill  and  knowle^e  to  use  it  with  aeenrate  results. 

Appeal — Error  in  Instructions — Duty  of  Appellant. 

15.  On  motion  for  new  trial,  neither  the  district  nor  the  supreme  court 
on  appeal  can  consider  any  error  in  instructions  not  specifically 
pointed  out  at  the  time  of  settlement  thereof. 

Appeal  from  District  Court,  Fergus  County;  Boy  E.  Ayers, 
Judge. 

Action  by  Frank  H.  Stokes  against  W.  A.  Long.  From  a 
judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
defendant  appeals.    Affirmed. 

Messrs,  N  orris  &  Hurd,  for  Appellant,  submitted  a  brief;  Mr. 
Edwin  L.  Norris  argued  the  cause  orally. 

To  allege  that  appellant  failed  to  exercise  ordinary  care  and 
skill  in  the  performance  of  his  duty;  failed  to  use  reasonable 
care  and  diligence  in  the  exercise  of  his  skill  as  a  physician  and 
treated  the  fracture  of  respondent's  leg  in  a  grossly  careless, 
negligent  and  improper  manner,  are  allegations  of  bald  conclu- 
sions of  law.  (PvUen  v.  City  of  Butte,  38  Mont.  194,  21  L.  R.  A. 
(n.  s.)  42,  99  Pac.  290;  McPherson  v.  Pacific  Bridge  Co.,  20  Or. 
486,  26  Pac.  560;  Woodward  v.  Oregon  By.  &  Nav.  Co.,  18 
Or.  289,  22  Pac.  1076 ;  Chicago,  B.  &  Q.  By.  Co.  v.  Harwood,  90 
111.  425;  Jeffersonville  etc.  By.  Co.  v.  Dunlap,  29  Ind.  426; 
Pittsburgh  etc.  By.  Co.  v.  Peck,  165  Ind.  537,  76  N.  E.  163.) 
In  Merriam  v.  Hamilton,  64  Or.  476,  130  Pac.  406,  the  court 
held  that  a  complaint  attempting  to  charge  negligence  of  a 
physician  in  substantially  the  same  language  as  that  set  forth 
in  the  complaint  in  the  case  at  bar  did  not  state  a  cause  of 
action. 

The  employment  of  Dr.  Wallin  by  the  respondent  constituted 
an  independent  contract.  {KeUer  v.  Lewis,  65  Ark.  578,  47 
8.  W.  755 ;  Myers  v.  Holborn,  58  N.  J.  L.  193,  55  Am.  St.  Rep. 
606,  30  L.  R.  A.  345,  33  Atl.  389;  Hitchcock  v.  Burgett,  38 
Mich.  501 ;  Morey  v.  Thybo,  199  Fed,  760,  118  C.  C.  A.  198.) 
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And  this  is  true  even  though  the  employment  of  Wallin  was 
made  upon  the  recommendation  of  the  appellant. 

Where  two  physicians,  having  no  business  connections  are 
employed  on  the  same  case,  they  are  considered  as  independent 
agents,  and  each  is  i:esponsible  for  his  own  negligence  and  no 
more.  {Myers  v.  Holbom,  58  N.  J.  L.  193,  55  Am.  St.  Rep. 
606,  30  L.  R.  A.  345,  33  Atl.  389;  Keller  v.  Leuns,  65  Ark. 
578,  47  S.  W.  755;  Robinson  v.  CrotweU,  175  Ala.  194,  57 
South.  23 ;  Brpwn  v.  Bennett,  157  Mich.  654,  122  N.  W.  305 ; 
Morey  v.  Thylo,  199  Fed.  760,  118  C.  C.  A.  198.)  So  it  is  held 
that  where  one  physician  is  called  in  by  the  patient  or  the  at- 
tending physician  to  take  the  latter 's  place,  either  temporarily 
or  permanently,  the  physician  called  in  is  alone  responsible  for 
any  injury  to  the  patient  caused  by  his  lack  of  care  or  skill. 
{Tomer  v.  Aiken,  126  Iowa,  114,  101  N.  W.  769;  MacKenzie  v. 
Carman,  103  App.  Div.  246,  92  N.  Y.  Supp.  1063 ;  Hawthorne 
V.  Eichmond,  48  Vt.  557 ;  Myers  v.  Holbom,  58  N.  J.  L.  193, 
55  Am.  St.  Rep.  606,  30  L.  R.  A.  345,  33  Atl.  389 ;  Hitchcock  v. 
Burgett,  38  Mich.  501;  Laugher  v.  Pointer,  5  Barn.  &  C.  547, 
108  Eng.  Reprint,  204;  De  Forrest  v.  Wright,  2  Mich.  368; 
Wood  on  Master  and  Servant,  sec.  311.) 

To  create  any  liability  on  the  part  of  the  appellant  for  the 
lack  of  skill  and  care  of  the  other  physician,  which  resulted  in 
injury  to  the  respondent,  it  must  appear  that  Dr.  Wallin  was 
under  the  appellant's  dominion  and  control,  or,  in  other  words, 
that  the  relation  of  principal  and  agent  existed.  {Baker  v. 
Wentworth,  155  Mass.  338,  29  N.  B.  589;  Harris  v.  Fall,  177 
Fed.  79,  27  L.  R.  A.  (n.  s.)  1174,  100  C.  C.  A.  497;  WUkins  v. 
Ferrell,  10  Tex.  Civ.  App.  231,  30  S.  W.  450;  Reynolds  v. 
Smith,  148  Iowa,  264,  127  N.  W.  192;  Broz  v^  Omaha  etc.  Hos- 
pital Assn,,  96  Neb.  648,  L.  R.  A.  1915D,  334,  148  N.  W.  575 ; 
Hunner  v.  Stevenson,  122  Md.  40,  89  Atl.  418 ;  Stewart  v.  Manr 
asses,  244  Pa.  St.  221,  90  Atl.  574;  Tish  v.  Welker,  7  Ohio  N.  P. 
472 ;  Lawson  v.  Crane,  83  Vt.  115,  74  Atl.  641 ;  Link  v.  Sheldon, 
136  N.  Y.  1,  32  N.  E.  696 ;  Landon  v.  Humphrey,  9  Conn.  209, 
23  Am.  Dec.  333).    Even  though  appellant  on  his  own  respon- 
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sibilily  Iiad  employed  Dr.  Wallin,  appeUant  would  not  have  been 
responsible  for  any  acts  of  negligence  of  Dr.  Wallin.  {Hiichr 
cock  y«  Burgett,  supra;  Myers  y.  Holbam,  supra;  Laugher  y. 
Pointer,  5  Bam.  &  C.  547,  108  Eng.  Beprint,  204;  Bobinson  y. 
CrotweU,  lib  Ala.  194,  57  South.  23.) 

No  eyidence  was  offered  by  respondent  to  the  effect  that  as 
the  result  of  appellant's  acts,  the  damages  to  respondent  oc- 
curred, but  the  theory  of  respondent's  case  was  that  his  dam- 
ages were  the  result  of  the  negligent  acts  of  both  appellant  and 
Dr.  Wallin.  Under  this  evidence  it  is  clear  that  any  negligence 
on  the  part  of  Dr.  Wallin,  if  any  there  was,  constituted  an  in- 
tervening cause,  and  hence  such  evidence  as  was  offered  as  to 
Dr.  Wallin 's  treatment  of  the  case  was  not  competent  or  rele- 
vant to  the  issues  in  this  case.  Any  intervening  cause  would 
break  the  causal  connection  between  the  negligence  of  appel- 
lant and  the  injuries  of  respondent,  and  would  relieve  appel- 
lant of  liability.  And  it  would  be  immaterial  whether  such  in- 
tervening cause  were  the  direct  and  positive  acts  of  Dr.  Wallin 
or  otherwise.  (29  Cyc.  488;  1  Thompson  on  Negligence,  sec. 
55 ;  Ewing  v.  Good,  78  Fed.  442 ;  Gores  v.  Oraff,  77  Wis.  174,  46 
N.  W.  48;  Link  v.  Sheldon,  18  N.  Y.  Supp.  815.) 

The  X-ray  plates  were  objected  to  for  the  reason  that  no  legal 
foundation  therefor  had  been  laid  and  that  they  were  not  mate- 
rial to  any  issue  in  the  case.  They  were  not  shown  to  be  cor- 
rect representations  of  what  they  purported  to  represent,  and 
should  have  been  excluded.  (Wigmore  on  Evidence,  sees.  790- 
797;  Ligon  v.  Allen,  157  Ky.  101,  51  L.  R.  A.  (n.  s.)  842,  162 
S.  W.  536 ;  LouisvUle  &  N.  By.  Co.  v.  Brown,  127  Ky.  732,  13 
L.  R.  A.  (n.  s.)  1135,  106  S.  W.  795;  Higgs  v.  Minneapolis  etc, 
Co.,  16  N.  D.  446,  15  Ann.  Cas.  97,  15  L.  R.  A.  (n.  s.)  1089,  114 
N.  W.  722 ;  Dederich  v.  Salt  Lake  etc.  By.  Co.,  14  Utah,  137,  35 
L.  R.  A.  802,  46  Pae.  656 ;  Mauch  v.  Hartford,  112  Wis.  40,  87 
N.  W.  816.) 

The  error  made  in  instruction  No.  3  consists  in  the  failure  to 
define  the  negligent,  careless  and  unskillful  treatment  referred 
to,  and  in  informing  the  jury  that  the  law  implied  a  promise 
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and  duty  on  the  part  of  appellant  to  use  reasonable  skill,  eic^ 
whereas  the  correct  rule  is  that  the  law  implies  no  other  promise 
or  duty  on  the  part  of  a  physician  than  to  use  such  ordinary 
skill  and  reasonable  diligence  in  and  about  a  treatment  of  a 
patient  as  is  ordinarily  used  by  the  average  of  the  medical  pro- 
fession in  the  same  and  similar  communities.  (22  Am.  &  Eng. 
Ency.  of  Law,  799,  801 ;  30  Cyc,  1570,  1572 ;  McDonald  v.  Har- 
ris, 131  Ala.  359,  31  South.  548;  Pike  v.  Honsinger,  155  N.  Y. 
201,  63  Am.  St.  Rep.  665,  49  N.  E.  760 ;  State  v.  Housekeeper, 
70  Md.  162,  14  Am.  St.  Rep.  340,  2  L.  R.  A.  587,  16  Atl.  382; 
Smith  V.  Overly,  30  Ga.  241 ;  Hewitt  v.  Eisenbart,  36  Neb.  794, 
55  N.  W.  252 ;  McNeviv^  v.  Loive,  40  111.  209.) 

Mr.  0.  W.  McConnell  and  Mr.  JoJin  A.  Coleman,  for  Respond- 
ent, submitted  an  original  and  supplemental  brief;  Mr.  McCon- 
nell argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  this  action  plaintiff  recovered  a  judgment  against  defend- 
ant, a  physician  and  surgeon,  for  alleged  malpractice  in  the 
reduction  and  treatment  of  a  broken  leg.  The  defendant  has 
appealed  from  the  judgment  and  an  order  denying  his  motion 
for  a  new  trial.  The  appeals  were  taken  separately,  and  appear 
upon  the  records  of  this  court  under  different  numbers,  but  they 
were  argued  and  submitted,  and  will  be  determined  as  if  taken 
at  the  same  time. 

The  motion  for  a  new  trial  was  made  upon  the  minutes  of  the 
court.  After  the  defendant  had  filed  his  brief  in  this  court, 
counsel  for  plaintiff  filed  a  motion,  asking  this  court  to  strike 
from  the  files  the  record  on  appeal  from  the  order  denying  the 
motion  for  a  new  trial,  and  to  dismiss  the  appeal,  alleging  that 
the  district  court  was  without  jurisdiction  to  settle  the  state- 
ment on  appeal  because  it,  together  with  amendments  proposed 
by  counsel  for  the  plaintiff,  had  not  been  presented  to  the  trial 
court  within  the  time  and  in  the  manner  prescribed  by  the  pro- 
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vision  of  the  statute.  The  motion  included  ako  a  demand  for 
a  dismissal  of  the  appeal  on  the  ground  that  the  record  does  not 
contain  a  copy  of  the  judgment-roll.  The  motion  was  denied, 
with  leave  to  counsel  to  renew  it  at  the  hearing,  which  they  did. 
The  record  discloses  that  during  the  proceedings  leading  up  to 
the  settlement  of  the  statement,  irregularities  intervened.  We 
shall  not  take  the  time  to  discuss  them  in  detail.  It  is  sufficient 
to  say  that  counsel  for  the  plaintiflP,  by  pursuing  the  course  they 
did,  waived  these  irregularities,  and  cannot  now  insist  that  the 
[1]  court  was  in  error  in  disregarding  them.  The  record  on 
the  appeal  from  the  order  denying  the  new  trial  does  not  con- 
tain a  copy  of  the  judgment-roll  authenticated  as  such.  It  does 
contain,  however,  certified  copies  of  all  the  papers  which  go  to 
make  it  up.  This  sufficiently  meets  all  requirements.  (Rev. 
Codes,  sec.  6799 ;  Doornbos  v.  Thomas,  50  Mont.  370,  147  Pac. 
277.)     The  motion  to  dismiss  is  therefore  denied. 

On  the  merits  it  is  argued  with  much  earnestness  that  the 
[2]  complaint  does  not  state  a  cause  of  action,  and  hence  does 
not  support  the  judgment.  It  alleges  that  defendant  was  a  phy- 
sician and  surgeon ;  that  on  November  25,  1913,  plaintiff  had  the 
thigh  bone  of  his  left  leg  broken,  and  that  he  employed  the  de- 
fendant, in  his  professional  capacity  as  such  physician  and  sur- 
geon, to  reduce  the  fractured  bone  to  its  proper  position  and 
place  and  to  attend  to  and  cure  the  same.  It  is  then  alleged: 
''That  the  defendant  accepted  and  entered  upon  such  employ- 
ment on  the  said  twenty-fifth  day  of  November,  1913,  but  wholly 
failed  to  exercise  ordinary  care  and  skill  in  the  performance  of 
his  duty,  and  wholly  failed  to  use  reajsonable  care  and  diligence 
in  the  exercise  of  his  skill  as  such  physician  and  surgeon,  and 
did  then  and  there  treat  the  fracture  of  said  leg  in  a  grossly 
careless,  negligent,  unskillful  and  improper  manner,  so  that  the 
bones  of  said  leg  were  displaced  and  out  of  their  natural  state, 
position  and  condition,  thereby  causing  the  plaintiff's  leg  to  be 
shortened  several  inches,  causing  great  bodily  and  mental  pain 
and  suffering,  which  said  pain  and  suffering  still  continues, 
whereby  the  plaintiff  has  been,  and  is  now,  greatly  and  perma- 
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nently  injured,  to  his  damage  in  the  sum  of  $25,000."  The 
paragraphs  following  contain  allegations  charging  that  because 
of  said  negligent  conduct  of  defendant,  plaintiff's  earning  capa- 
city has  been  entirely  destroyed  for  a  long  time  to  come,  to  his 
damage  in  the  sum  of  $5,000,  and  that  he  has  suffered  damage 
further  in  the  sum  of  $1,500,  which  he  will  be  compelled  to  pay 
for  an  operation  and  treatment  by  competent  physicians  and 
surgeons,  in  order  to  have  the  condition  of  his  leg  ameliorated 
and  to  gain  relief  from  the  pain  now  suffered  by  him. 

It  is  said  that  the  allegations  found  in  the  paragraph  quoted 
are  mere  bald  conclusions  of  law,  and  hence  that  the  pleading 
does  not  meet  the  requirements  of  section  6532  of  the  Revised 
Codes,  in  that  it  does  not  contain  ''a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and  concise  language." 
In  other  words,  it  does  not  aver  the  specific  act  or  omission  of 
defendant  upon  which  plaintiff  bases  his  right  to  recover.  The 
pleading  is  not  a  model,  but  we  think  it  states  facts  sufficient  to 
save  it  from  condemnation.  The  paragraph  made  the  subject 
of  defendant's  attack  does  not  state  very  fully  or  specifically 
the  facts  constituting  the  omission  of  duty  by  defendant.  It 
does  state,  however,  that  defendant  so  treated  plaintiff's  injury 
''that  the  bones  of  said  leg  were  displaced,  •  •  •  thereby 
causing  plaintiff's  leg  to  be  shortened  several  inches."  This, 
with  the  qualifying  terms  employed,  we  think  sufSciently  in- 
formed defendant  upon  what  plaintiff  would  rely  for  a  recov- 
ery. It  means,  if  anything,  that  defendant's  treatment  was  such 
that  the  fragments  of  the  bone  of  plaintiff's  leg  were  not  re- 
tained in  apposition,  with  the  result  that  the  leg  became  short- 
ened, whereas  the  acceptance  of  the  employment  imposed  upon 
defendant  the  duty  to  exercise  reasonable  care  and  skill  to  pre- 
vent such  a  result,  which  the  defendant  failed  to  do.  It  does 
not  matter  that  the  qualifying  terms  imputing  negligence  pre- 
cede or  follow  the  omission  of  duty  charged,  or  that  they  are 
employed  at  all,  if  the  direct  averments  of  the  complaint  neces- 
sarily raise  the  presumption  of  negligence.  It  is  sufficient  to 
meet  all  requirements  if  the  pleader  sets  out  in  traversable  form 
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the  acts  or  omissions  of  the  defendant  upon  which  he  seeks  re- 
covery, and  shows  that  they  occurred  through  the  negligence  of 
the  defendant.  This,  we  think,  the  complaint  here  does.  (6 
Thompson  on  Negligence,  sec.  7447;  Oeorgia  Pac,  E,  Co,  v. 
Davi8,  92  Ala.  300,  25  Am.  St.  Rep.  47,  9  South.  252 ;  Tayhr  v. 
Felsing,  164  111.  331,  45  N.  B.  161 ;  City  of  Geneva  v.  Burnett, 
65  Neb.  464,  101  Am.  St.  Rep.  628,  58  L.  R.  A.  287,  91  N.  W. 
275;  Consumers'  Elec.  L.  etc.  Co.  v.  Pryor,  44  Pla.  354,  32 
South.  797;  Hanselman  v.  Carstens,  60  Mich.  187,  27  N.  W.  18.) 
This  statement  is  in  full  harmony  with  the  rule  announced  by 
this  court  in  County  of  Stiver  Bow  v.  Davies,  40  Mont.  418,  107 
Pac.  81 ;  Oauss  v.  Trump,  48  Mont.  92,  135  Pac.  910 ;  WiUobum 
Ranch  Co.  v.  Yegen,  49  Mont.  101,  140  Pac.  231,  and  other 
cases — ^that,  as  against  an  attack  for  lack  of  substance,  whatever 
is  necessarily  implied  or  reasonably  to  be  inferred  from  an  alle- 
gation in  a  pleading  is  to  be  taken  as  directly  averred. 

It  is  contended  that  there  was  no  substantial  evidence  intro- 
duced by  the  plaintiff  showing  negligence  by  defendant  or  con- 
necting him  with  the  injury  suffered  by  plaintiff,  and  hence  the 
[3]  court  should  have  sustained  defendant's  motion  for  non- 
suit and  for  a  directed  verdict.  Inasmuch  as  the  defendant 
introduced  evidence  after  the  motion  for  nonsuit  was  denied, 
we  shall  consider  only  the  question  whether  the  evidence  as  a 
whole  made  a  case  which  should  have  been  submitted  to  the 
jury.  (Van  Vranken  v.  Oramte  County,  35  Mont.  427,  90  Pac. 
16i;  Tergy  v.  Helena  L.  <fe  Ry.  Co.,  39  Mont.  213,  18  Ann.  Cas. 
1201,  102  Pac.  310.)  The  evidence  is  quite  voluminous  and 
cannot  be  recapitulated  in  extenso.  Nor  do  we  deem  it  neces- 
sary to  discuss  in  detail  the  portions  of  it  in  which  the  various 
expert  witnesses  expressed  their  personal  views  as  to  the  merits 
or  demerits  of  the  particular  mode  of  treatment  or  mechanical 
appliances  which  ought  to  be  pursued  in  such  cases.  After  a. 
careful  study  of  it,  we  have  concluded  that  it  presents  a  case 
calling  for  the  judgment  of  the  jury. 

In  the  forenoon  of  November  25,  1913,  the  plaintiff  was  pre- 
[4]     paring  to  move  a  steam  threshing  machine.    While  back- 
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ing  the  engine  in  order  to  couple  it  with  the  separator,  he  inad- 
vertently permitted  the  former  to  back  too  far.  In  the  resulting 
collision  he  was  caught  by  the  engine  and  suffered  a  transverse 
fracture  of  the  upper  third  of  the  femur  of  his  left  leg.  The 
skin  and  muscles  of  the  leg  on  the  inner  side  were  also  consid- 
erably lacerated.  The  plaintiff  was  put  into  a  wagon  and  taken 
for  treatment  to  Lewistown,  about  ten  miles  away,  where  de- 
fendant resided.  Plaintiff's  wife,  at  his  direction,  went  forward 
to  engage  defendant's  services.  He  had  theretofore  been  em- 
ployed by  plaintiff.  In  case  she  could  not  find  defendant,  she 
was  to  employ  Dr.  Wallin.  Finding  the  defendant  in  his  ofl5ce, 
she  told  him  of  the  accident,  and  that  plaintiff  desired  his  ser- 
vices. He  agreed  to  serve  plaintiff.  He  instructed  her  to  en- 
gage a  room  and  nurse  at  a  hospital.  He  also  told  her  that  he 
would  need  assistance,  and  suggested  that  he  secure  the  services 
of  Dr.  Wallin.  To  this  she  agreed.  When  plaintiff  arrived 
at  the  hospital,  at  about  4  o'clock  in  the  afternoon,  defendant 
and  Dr.  Wallin  were  both  present.  The  two  proceeded  at  once 
to  reduce  the  fracture  and  to  apply  such  devices  as  they  deemed 
necessary  and  proper  to  secure  immobility  of  the  leg  and  to 
maintain  the  parts  of  the  bone  in  apposition,  first  cleansing  and 
stitching  up  the  superficial  wound.  The  defendant  administered 
the  anesthetic.  Dr.  Wallin  performed  the  operation  and  applied 
the  mechanical  devices  which  he  deemed  necessary.  No  one 
other  than  the  two  physicians  witnessed  the  operation.  When 
it  had  been  completed,  plaintiff  was  removed  from  the  operating- 
room  and  put  in  bed,  where  he  remained  for  five  weeks.  At  the 
time  of  the  trial  it  was  not  controverted — at  least  there  was  evi- 
dence tending  to  show — ^that  the  parts  of  the  bone  had  not  been 
kept  in  apposition,  but  had  been  permitted  to  slip  by  each  other, 
the  result  being  a  vicious  union  with  a  shortening  of  the  leg  to 
the  extent  of  two  inches,  rendering  the  use  of  it  painful. 

There  is  much  conflict  in  the  evidence  as  to  the  course  of 
treatment  pursued  from  the  time  the  fracture  was  reduced  until 
plaintiff  was  permitted  to  leave  the  hospital,  which  he  did  at 
the  end  of  the  sixth  week.    The  plaintiff,  his  wife,  and  other 
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lay  witnesses  testified  at  length  as  to  the  appliances  used  and 
the  attention  given  plaintiff.  This  testimony  described  the 
course  of  treatment  as  follows :  When  plaintiff  returned  to  con- 
sciousness, his  leg  was  inclosed  in  a  plaster  of  paris  cast  with- 
out any  opening.  He  was  then  in  bed  in  a  horizontal  position, 
with  a  weight  of  four  and  three-quarter  pounds  attached  to  his 
foot  by  means  of  a  cord  held  by  strips  of  surgeon  plaster  adher- 
ing to  the  leg.  The  cord  passed  over  a  pulley  at  the  foot  of  the 
bed,  and  held  the  weight  suspended.  He  was  kept  in  this  posi- 
tion until  he  left  the  hospital.  No  means  were  employed  such 
as  the  elevation  of  the  foot  of  the  bed  to  prevent  his  body  slip- 
ping down  in  the  bed,  as  it  yielded  to  the  pull  of  the  weight. 
No  examinations  were  made  by  means  of  the  X-ray  process,  nor 
were  the  usual  necessary  superficial  measurements  made  from 
day  to  day.  No  examination  could  be  made  by  manipulation 
because  the  cast  prevented.  Several  physicians,  who  either 
heard  this  testimony  or  had  it  submitted  to  them  in  the  form  of 
hypothetical  questions,  expressed  the  opinion  that  the  treatment 
was  vicious,  in  that  it  was  not  such  as  reasonable  knowledge  of 
the  surgical  art  and  ordinary  care  and  skill  in  its  practice  re- 
quire. The  vice  of  it,  in  their  opinion,  lay  in  these  omissions: 
To  use  a  much  heavier  weight — from  twelve  to  twenty  pounds 
or  more — to  keep  the  muscles  of  the  leg  in  a  state  of  relaxation ; 
to  elevate  the  foot  of  the  bed  in  order  to  have  plaintiff's  body 
serve  as  a  counterweight,  and  thus  keep  the  muscles  relaxed  in 
order  to  maintain  apposition;  to  measure  the  limb  from  day  to 
day,  to  be  assured  that  apposition  was  being  maintained;  and, 
in  view  of  the  fact  that  the  limb  was  inclosed  in  a  cast,  to  use 
the  X-ray  process  for  the  same  purpose.  Some  of  these  wit- 
nesses expressed  the  opinion  that,  considering  the  inadequacy  of 
the  appliances  used,  and  assuming  that  apposition  was  secured 
when  reduction  had  been  effected,  that  condition  could  not  have 
continued  for  more  than  a  few  hours  afterward.  In  our  view, 
this  evidence  made  a  prima  fade  case  for  the  jury  as  to  whether 
ordinary  care  and  skill  had  been  exercised  in  selecting  the  means 
employed  to  produce  a  proper  union. 
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The  defendant  and  Dr.  Wallin  both  detailed  fhe  eoone  of 
treatment  which  they  claim  to  have  pursued.  If  their  testi- 
mony were  to  be  accepted  as  true,  plaintiff  had  no  case;  for, 
as  detailed  by  them,  the  course  pursued  was  in  every  particular 
beyond  criticism  even  in  the  opinion  of  plaintiff's  expert  wit- 
nesses. Even  so,  the  evidence  as  a  whole  presented  a  question 
as  to  whether,  in  view  of  the  result,  their  testimony  was  true, 
and  this  question  was  exclusively  for  the  jury.  But  counsel 
contend  that  the  evidence  shows  without  contradiction  that  Dr. 
Wallin  reduced  the  fracture  and  chose  the  mechanical  appli- 
ances which  were  used,  the  defendant  administering  the  anes- 
thetic only;  that  the  defendant  left  Lewistown  for  Florida  on 
November  30  and  spent  the  winter  there;  that  during  the  days 
intervening  between  November  25  and  the  latter  date,  the 
defendant  took  no  part  in  the  treatment  of  the  injury,  and  hence 
that  Dr.  Wallin  was  solely  responsible,  so  that,  if  plaintiff 
suffered  wrong  at  the  hands  of  anyone,  it  was  by  reason  of 
the  negligence  of  Dr.  Wallin.  In  other  words,  since  defendant 
was  authorized  by  plaintiff  to  employ  Dr.  Wallin  and  he  per- 
formed the  operation  of  reduction  and  thereafter  treated  the 
plaintiff  exclusively.  Dr.  Wallin 's  employment  constituted  an 
independent  contract,  under  which  he  became  solely  responsible 
to  plaintiff.  If  the  evidence  were  in  the  condition  which  coun- 
sel assert,  their  conclusion  would  undoubtedly  be  correct.  If 
[5]  one  physician,  upon  leaving  temporarily  the  community 
in  which  he  is  engaged  in  practice,  recommends  to  his  patients 
the  employment,  in  case  of  need,  of  some  other  physician  who 
is  not  in  any  sense  in  his  employment  nor  associated  with  him 
as  a  copartner,  he  is  not  liable  for  injuries  resulting  from 
negligence  or  want  of  skill  in  the  latter,  in  case  he  is  employed. 
In  such  case  the  employment  of  the  latter  is  under  an  inde- 
pendent contract,  and  he  is  solely  responsible  for  the  result. 
{Keller  v.  Leivis,  65  Ark.  578,  47  S.  W.  755;  Myers  v.  Holborn, 
58  N.  J.  L.  193,  55  Am.  St.  Rep.  606,  30  L.  B.  A.  345,  33  Atl. 
389;  Hitchcock  v.  Burgett,  38  Mich.  501;  5  Thompson  on  Negli- 
gence, sec.  6723;  22  Am.  &  Bng.  Ency,  of  Law,  2d  ed.,  805; 

62  Mont. — 81 


482  Stokes  v.  Long.  [June  T.  '16 

30  Cyc.  1581;  3  Wharton  &  StiUe'a  Medical  Jnriapradenee,  sec. 
502.)  In  the  section  cited  from  Thompson  on  Negligence, 
supra,  the  rale  is  stated  thus:  ^'A  physician  or  surgeon  ia  not 
liable  for  the  negligence  of  another  practitioner  whom  he  reo- 
OQimends  or  sends  in  his  place  when  he  is  unable  to  attend  the 
patient,  and  whose  services  are  continued  under  an  independent 
contract,  since  no  relation  of  agency  or  employment  exists  be- 
tween the  physicians.''  It  is  held  aJso  that  where  two  physicians 
[6]  are  employed  on  the  same  case  and  by  agreement  divide 
the  service  as  their  best  judgment  may  dictate,  they  are  con« 
sidered  as  independent  agents,  each  being  responsible  for  his 
own  negligence  and  no  more.  {Morey  v.  Thybo,  199  Fed.  760, 
42  L.  R.  A.  (n.  s.)  785,  118  C.  C.  A.  198.)  If,  however,  one 
observes  and  lets  go  on  without  objection  wrongful  acts  and 
omissions  by  the  other,  or  if  the  circumstances  are  such  that 
he  ought  to  have  observed  such  wrongful  acts  or  omissions,  he 
is  liable.  Each  is  bound  to  bring  to  the  ease  the  ordinary 
knowledge  and  skill  of  the  profession,  and  also  to  give  his  best 
personal  attention  and  care.  If  one  ia  guilty  of  want  of  or- 
dinary professional  care  and  skill  in  choosing  the  mode  of  treat- 
ment adopted,  and  the  other  expressly  or  impliedly  gives  his 
approval,  there  is  no  reason  apparent  why  the  latter  should 
not  be  held  guilty  also,  for  by  his  acquiescence  he  fails  to  give 
the  care  and  attention  which  his  employment  requires.  {Morey 
V.  TJiyho,  supra,) 

The  evidence  does  not  justify  the  position  of  counsel.  Dr. 
[7]  Wallin  was  employed,  in  the  first  place,  to  assist  the  de- 
fendant. Though  the  defendant  insisted  in  his  testimony  that 
he  told  plaintiff's  wife  that  he  could  not  take  charge  of  the 
case  because  he  was  about  to  leave  for  Florida,  and  suggested 
calling  Dr.  Wallin,  the  evidence  justifies  the  conclusion  that 
he  considered  the  case  as  his  own,  and  had  Dr.  Wallin  called 
merely  to  assist  him  in  reducing  the  fracture,  with  the  purpose 
of  having  him  take  exclusive  charge  of  the  case  only  after  he 
had  left.  This  is  indicated  by  the  fact  that  he  continued  to 
visit  the  plaintiff  daily  from  November  25  to  November  30, 
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inclusive,  making  such  examinations  of  the  injury  and  Buch 
inquiries  touching  the  plaintiff's  general  condition  as  were 
made,  generally  accompanied  by  Dr.  Wallin  who,  however,  did 
nothing  other  than  to  lend  his  presence;  and  also  the  fact  that 
some  weeks  after  he  had  gone  he  wrote  the  plaintiff,  requesting 
him  to  retain  his  half  of  the  fee.  There  was  testimony  to  the 
effect  that  the  treatment  was  vicious  from  the  start,  in  that 
Dr.  Wallin  had  not  made  use  of  what  is  known  among  physicians 
and  surgeons  as  ''Buck's  Extension,"  or  other  adequate  appli- 
ance to  preserve  apposition  of  the  parts  of  the  bone,  and  con- 
tinued so  until  the  plaintiff  left  the  hospital.  If  this  was  so — 
and  whether  it  was,  was  a  question  for  the  jury — ^the  defendant 
cannot  be  held  blameless  for  the  omissions  and  wrongful  acts 
of  Dr.  Wallin  in  failing  to  use  adequate  appliances  so  long 
as  he  was  in  attendance.  Indeed,  by  his  acceptance  of  the  situ- 
ation as  it  was  at  the  completion  of  the  operation  and  permit- 
ting it  to  continue  for  the  five  days  during  which  he  was  in 
attendance,  he  approved  Dr.  Wallin 's  method  and  adopted  it 
as  his  own;  and,  as  the  evidence  tends  to  show  this,  and  that 
no  change  in  treatment  was  thereafter  made,  the  conclusion 
seems  inevitable  that  both  are  to  be  deemed  responsible  for  the 
result,  the  evidence  suggesting  no  other  effective  cause  to  which 
it  might  be  attributed,  but,  on  the  contrary,  tending  to  show 
that  the  vicious  result  was  due  wholly  to  the  inadequacy  of  the 
appliance  made  use  of  at  the  time  the  fracture  was  reduced  and 
kept  in  use  thereafter. 

The  court  admitted  evidence  showing  what  would  be  the  cost 
of  an  operation  which  would  minimize  the  suffering  due  to 
plaintiff's  condition  at  the  time  of  the  trial.  Defendant  ob- 
[8,9]  jected  to  it  at  the  time,  and  subsequently  moved  the 
court  to  strike  it  from  the  record.  The  court  overruled  the 
objection  and  denied  the  motion.  There  was  no  error.  The 
general  rule  is  that  one  who  has  suffered  an  injury  through 
the  fault  of  another  must  use  ordinary  care  and  diligence  to 
minimize  the  injurious  consequences.  (AUen  v.  Bear  Creek  0. 
Co.,  43  Mont.  269,  115  Pac.  673;  TiggermanY.  City  of  Butte,  44 
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Mont.  138,  119  Pac.  477.)  When  the  injury  is  bodily  he  is 
not  necessarily  bound  to  submit  to  a  major  surgical  operation, 
which  may  or  may  not  result  in  a  betterment  of  his  condition. 
{Freeman  v.  Chicago  etc.  By.  Co.,  52  Mont.  1,  154  Pac.  912.) 
But  it  is  always  a  subject  of  inquiry  by  the  jury,  under  the 
circumstances  disclosed  by  the  evidence  in  the  particular  case, 
whether  or  not  the  plaintiff  has  met  the  requirement  of  the  rule. 
By  offering  the  evidence  in  question,  plaintiff  signified  his  inten- 
tion to  submit  to  the  operation,  and,  assuming  that  it  would 
bring  him  relief  from  future  pain  and  suffering,  to  relieve  the 
defendant  pro  ianto  from  the  amount  of  damages  for  which 
he  would  otherwise  be  liable;  or,  to  make  the  statement  in  a 
different  way,  assuming  it  to  be  his  duty  to  minimize,  so  far 
as  he  might,  the  damage  resulting  from  his  injury,  he,  in 
effect,  tendered  to  the  defendant  a  credit  of  the  amount  which 
the  operation  would  cost,  upon  the  amount  the  jury  might 
award  him  in  the  condition  in  which  he  was  at  the  time  of  the 
trial.  This  he  had  a  right  to  do  if  he  chose.  By  requesting 
instructions  so  framed  as  to  inform  the  jury  of  the  use  they 
should  make  of  the  evidence,  the  defendant  would  have  gained 
the  advantage  to  which  he  would  have  been  entitled  had  he 
himself  introduced  the  same  evidence  in  connection  with  other 
facts  and  circumstances  sufficient  to  convince  the  jury  that  the 
plaintiff  in  the  exercise  of  ordinary  diligence  and  care  ought 
to  have  submitted  to  the  operation.  Plaintiff  could  not,  under 
[10]  any  view,  recover  compensation  for  future  pain  and 
suffering  and  also  the  amount  it  would  cost  to  obtain  relief 
from  it. 

Evidence  was  admitted  showing  the  course  of  treatment  pur- 
[11]  sued  by  Dr.  Wallin  subsequent  to  November  30  and  up 
to  the  time  plaintiff  left  the  hospital.  It  is  urged  that  this 
was  error.  Counsel  say  that  whatever  blame  may  attach  to 
defendant  for  his  wrongful  acts  and  omissions  during  his  attend- 
ance  upon  plaintiff,  he  cannot  be  held  liable  for  any  act  or 
omission  of  Dr.  Wallin  after  his  attendance  ceased.  Let  this 
be  conceded.    There  was  no  error,  for  two  reasons :  In  the  first 
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place,  it  was  competent  to  inform  the  jury  that  the  course  of 
treatment  approved  by  defendant  was  continued  without  change 
by  Dr.  Wallin,  in  order  to  rebut  the  notion  that  any  efficient 
cause  intervened  by  reason  of  anything  he  did  upon  his  own 
initiative  to  bring  about  the  condition  in  which  plaintiff  found 
himself  when  he  left  the  hospital.  In  the  second  place,  the 
[12]  court  instructed  the  jury  in  terma  that,  before  they  could 
find  a  verdict  for  the  plaintiff,  they  must  find  that  the  injury 
suffered  by  him  was  by  the  wrongful  acts  or  omissions  of  the 
defendant  prior  to  his  leaving  for  Florida,  on  November  30. 
This  effectively  excluded  from  the  consideration  of  the  jury, 
as  a  foundation  for  a  verdict,  anything  done  by  Dr.  Wallin 
[IS]  after  that  date.  Whether  the  instruction  was  correct 
or  not,  the  defendant  cannot  complain  of  it,  because  it  was  as 
favorable  to  him  as  he  could  ask. 

During  the  trial  the  court  submitted  to  the  jury  for  inspection, 
[14]  over  defendant's  objection,  X-ray  plates  showing  the 
condition  of  the  bone  in  plaintiff's  leg  at  the  time  of  the  trial. 
It  is  now  argued  that  this  was  error  because  they  were  not 
shown  to  be  correct.  There  is  no  merit  in  the  contention.  It 
cannot  be  questioned  that  a  photograph  is  competent  evidence 
to  prove  a  condition  which  can  be  shown  by  a  representation 
of  that  sort.  {State  v.  Jones,  48  Mont.  505,  139  Pac.  441 ; 
Wigmore  on  Evidence,  sec.  790.)  It  stands  upon  the  same 
footing  as  a  map,  plan  or  model,  and,  when  shown  by  a  com- 
petent witness  to  be  correct  {State  v.  Jones,  supra),  furnishes 
evidence  of  a  high  order  of  accuracy.  {Beardslee  v.  Columbia 
Twp.,  188  Pa.  496,  68  Am.  St.  Rep.  883,  41  Atl.  617.)  A  plate 
or  photograph  taken  by  the  X-ray  process  must  be  assigned  to 
the  same  category.  If,  for  illustration,  it  appears  from  the 
testimony  of  the  person  who  took  the  picture  that  he  possesses 
the  knowledge,  skill  and  experience  necessary  to  enable  him 
to  take  such  pictures  accurately,  and  that  the  one  in  question 
is  a  fair  representation  of  the  situation  or  condition  which  is 
the  subject  of  inquiry,  it  becomes  competent  to  show  that  con- 
dition.   In  this  case,  the  witnesses  who  took  the  plates  were 
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both  practicing  physicians.  Upon  being  questioned,  they  showed 
that  they  understood,  and  were  accustomed  to  the  nse  of,  the 
process  in  their  practice  and  possessed  the  required  skill  and 
knowledge  to  enable  them  to  use  it  with  accurate  results. 

Much  criticism  is  made  of  the  action  of  the  court  in  refusing 
to  submit  requested  instructions  and  in  oyerruling  objections 
to  some  of  those  submitted.  An  examination  of  the  refused 
instructions  and  of  the  charge  as  a  whole  requires  the  con- 
clusion that  the  defendant  has  no  cause  for  complaint.  The 
offered  instructions,  so  far  as  they  embody  correct  statements 
of  the  law  applicable  to  the  case,  were  covered  substantially 
by  those  submitted.  In  some  instances  the  specific  objections 
made  by  counsel  to  particular  instructions  are  other  than 
[15]  those  made  in  the  lower  court.  That  court  was  pre- 
cluded from  granting  a  new  trial  for  error  in  any  of  the  in- 
structions not  specifically  pointed  out  at  the  time  of  settle- 
ment. So  this  court  cannot  consider  any  error  not  specifically 
pointed  out  to  the  trial  court.  (Rev.  Codes,  sec.  6746.)  We 
think  the  charge  as  a  whole  covered  all  the  issues  in  the  case, 
and  was  as  fair  to  the  defendant  as  he  could  demand. 

The  foregoing  discussion  expresses  the  views  of  all  the  mem- 
bers of  the  court  on  each  point  noticed,  except  that  relating 
to  the  evidence  showing  the  cost  of  a  surgical  operation  to 
relieve  the  plaintiff.  I  do  not  concur  in  the  conclusion  stated 
in  this  behalf.  In  my  opinion,  the  purpose  of  plaintiff  in  intro- 
ducing the  evidence  was  to  enable  him  to  recover  the  cost  of 
the  operation  as  special  damages,  in  addition  to  the  amount 
claimed  as  general  damages.  That  this  is  so  is  indicated  by 
the  allegations  in  the  complaint  and  the  instructions  framed 
upon  the  same  theory,  requested  by  plaintiff  and  submitted  to 
the  jury.  Certainly,  if  the  purpose  of  plaintiff  had  been  to 
mitigate  the  damages  pro  tanto,  there  could  be  no  question  as 
to  the  propriety  of  the  court's  ruling.  Considering,  however, 
the  theory  of  the  case  as  disclosed  by  the  complaint  and  upon 
which  it  seems  apparent  the  evidence  was  offered,  I  think  the 
ruling  erroneous.    I  therefore  think  that  the  defendant  should 
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be  awarded  a  new  trial  unless  the  plaintiff  should  be  willing  to 
have  the  judgment  modified  by  subtracting  from  the  amount 
of  the  award  by  the  jury  the  greatest  amount  any  witness  fixed 
as  the  cost  of  the  operation,  and  that  the  cause  should  be  re- 
manded to  the  district  court,  with  directions  that  plaintiff  be 
permitted  to  exercise 'this  option. 
The  judgment  and  order  are  affirmed. 

'Affirmed, 

Mb.  Justice  Holloway  and  Mb.  Justice  Sanneb  concur. 


STATE,  Appellant,  v.  ROCKY  MOUNTAIN  ELEVATOR 

CO.,  Respondent. 

(No.  3,773.) 
(Submitted  June  22,  1916.    Decided  July  6,  1916.) 

[158  Pac.  818.] 

Criminal  La/w  —  Monopolies  —  Unfair  Discrimdnation — Buying 
Commodities — Evidence — Insufficiency — Appeal  and  Error — 
Presumptions — Right  Result — Wrong  Reason — Constitutional 
Law — Validity  of  Statute — Review^ 

Appeal  and  Error — ^Presumptions. 

1.  In  entering  upon  its  investigation  of  an  appeal,  the  supreme  eourt 
indulges  the  presumption  that  the  ruling  of  the  trial  eourt  is  correct; 
and  if  its  order  directing  a  verdict  of  not  guilty  can  be  justified  upon 
any  ground,  it  will  be  upheld. 

Same— Bight  Besult— Wrong  Beason. 

2.  If  the  right  result  was  reached  by  the  trial  eourt,  it  is  immaterial 
that  an  erroneous  reason  was  assigned  for  it. 

Constitutional  Law — Review — Validity  of  Statute. 

3.  The  validity  of  a  statute  will  not  be  determined  on  appeal  unless 
such  determination  is  necessary  to  a  decision  of  the  particular  case. 

[As  to  caution  of  courts  in  respect  to  declaring  legislative  Acts  to 
be  invalid,  see  note  in  48  Am.  Dec.  269.] 

Criminal   Law — Unfair   Discrimination — ^Buying   Commodities — Evidence — 
Insufliciency. 

4.  Evidence  in  a  prosecution  for  unfair  discrimination  in  buying 
wheat,  contrary  to  the  provisions  of  Chapter  8,  Laws  of  1913,  held  in- 
sufficient for  a  conviction  of  defendant;  the  court's  order  in  directing 
a  verdict  of  acquittal  was  therefore  correct* 
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Appeal  from  District  Court,  Teton  County;  /.  B.  Leslie, 
Judge. 

Criminal  Pboceedings  by  the  State  against  the  Rocky  Moun- 
tain Elevator  Company  for  unfair  discrimination  under  Chapter 
S,  Laws  of  1913.  From  an  order  directing  a  verdict  of  not 
guilty,  the  State  appeals.    Affirmed. 

Mr.  J.  B,  Poindexter,  Attorney  Gteneral,  Messrs.  Norris  A 
Hurd  and  Mr.  PhU.  /.  Cole,  for  Appellant,  submitted  a  brief; 
Mr.  Chas.  S.  Wagner,  Assistant  Attorney  Qeneral,.  argued  the 
cause  orally. 

The  information  does  not  state  facts  sufficient  to  charge  the 
defendant  with  an  offense  against  the  laws  of  the  state  of  Mon- 
tana. 

The  offense  with  which  the  defendant  is  charged  is  purely 
statutory.  Nothing  like  it  was  known  at  the  common  law. 
Under  such  circumstances  the  statute  contains  all  the  elements 
of  the  offense  necessary  to  be  charged  in  the  indictment.  So 
it  is  held  that  an  indictment  or  information  for  a  statutory 
offense  which  charges  the  defendant  with  the  commission  of  such 
offense  in  the  language  of  the  statute  is  sufficient.  {State  v. 
Brown,  38  Mont.  309,  99  Pac.  954;  Commonwealth  v.  Dewhirst, 
190  Mass.  293,  76  N.  E.  1052;  State  v.  Johnson,  93  Mo.  317, 
6  S.  W.  77;  People  v.  Knowlton,  122  Cal.  357,  55  Pac.  141; 
Bartley  v.  State,  53  Neb.  310,  73  N.  W.  744;  Bolen  v.  People, 
184  111.  338,  56  N.  E.  ^08-,  People  v.  Corbalis,  86  App.  Div.  531, 
83  N.  Y.  Supp.  782 ;  Latshaw  v.  State,  156  Ind.  194,  59  N.  E. 
^71;  J oh7ison  V.  State  (Tex.),  55  S.  W.  818;  State  v.  BeiUy,  108 
Iowa,  735,  78  N.  W.  680 ;  State  v.  Pennington,  41  W.  Va.  599, 
23  S.  E.  918;  State  v.  Seeley,  65  Kan.  185,  69  Pac.  163;  Stevens 
V.  State,  89  Md.  669,  43  Atl.  929 ;  State  v.  SorUer,  107  La.  794, 
32  South.  175;  State  v.  WUliam^on,  22  Utah,  248,  83  Am.  St. 
Rep.  780,  62  Pac.  1022.)  So  it  has  been  held  that  where  the 
words  of  an  anti-trust  statute  are  descriptive  of  the  offense, 
which  is  purely  a  statutory  one,  an  indictment  which  follows 
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the  language  of  the  statute  is  sufficient.  {Commonwedlih  t. 
OHnstead,  108  Ky.  59,  55  S.  W.  720,  57  S.  W.  471.)  It  is  suffi- 
cient, moreover,  if  the  offense  is  set  forth  substantially  though 
not  in  the  exact  words  of  the  statute.  (Sec.  9155,  Bev.  Codes; 
Territory  v.  Corbett,  3  Mont.  50;  State  v.  Conway,  38  Mont 
42,  98  Pac.  654;  Smith  v.  State,  72  Neb.  345,  100  N.  W.  806; 
State  V.  Bamett,  3  Kan.  250,  87  Am.  Dec.  471;  Chandler  v. 
State,  141  Ind.  106,  39  N.  E.  444;  Schley  v.  State,  48  Pla.  53, 
37  South.  518;  Smith  v.  Territory,  11  Okl.  656,  69  Pac.  803.) 

In  the  second  ground  of  its  motion  for  a  directed  verdict 
defendant  objects  to  Chapter  8,  Laws  of  1913,  for  the  reason 
that  it  contains  the  same  wording  as  Chapter  7  in  regard  to 
the  equalization  of  the  distance  and  freight  rates.  Chapter  7 
deals  with  selling  and  Chapter  8  with  buying,  and  is  incapable 
of  legal  construction  and  therefore  void.  Statutes  similar  to 
Chapter  7,  are  found  in  Minnesota,  Nebraska  and  South 
Dakota,  and  have  been  held  valid  in  those  states.  {State  v. 
Drayton,  82  Neb.  254,  130  Am.  St.  Rep.  671,  23  L.  R.  A.  (n.  s.) 
287,  117  N.  W.  768 ;  State  v.  Central  Lumber  Co.,  24  S.  D.  136, 
42  L.  R.  A.  (n.  s.)  804,  123  N.  W.  504;  State  v.  Standard  Ofl 
Co.,  Ill  Minn.  85,  126  N.  W.  527 ;  State  v.  Bridgman  &  Russell 
Co.,  117  Minn.  186,  Ann.  Cas.  1913D,  41, 134  N.  W.  496 ;  Central 
L.  Co.  V.  South  Dakota,  226  U.  S.  157,  57  L.  Ed.  164,  33  Sup. 
Ct.  Rep.  66.)  A  statute  similar  to  Chapter  8  is  found  in  Iowa, 
and  in  the  case  of  State  v.  Fairmont  Creamery  Co.,  153  Iowa, 
702,  42  L.  R.  A.  (n.  s.)  821,  133  N.  W.  895,  the  supreme  court 
of  that  state  held  such  statute  constitutional. 

Messrs.  Freeman  dk  Thelen,  for  Respondent,  submitted  a 
brief;  Mr.  Jas.  W.  Freem^an  argued  the  cause  orally. 

In  order  to  give  any  meaning  to  Chapter  8,  so  as  to  render 
it  capable  of  construction  and  interpretation,  there  should  have 
been  a  phrase  substantially  as  follows:  ''After  making  due 
allowance  in  the  actual  cost  of  transportation  from  the  point 
where  the  same  is  purchased  to  the  market  where  it  is  sold  or 
intended  to  be  sold,  etc''    The    above    is    substantially  the 
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phraseology  to  be  found  in  Article  V,  Chapter  45  of  the  Re- 
vised Statutes  of  Nebraska,  1913.  Upon  examination  of  the 
statutes  in  every  state  which  we  have  been  able  to  find  on  this 
subject,  including  the  states  of  South  Dakota,  Nebraska,  Minne- 
sota and  Iowa,  all  of  the  laws  in  those  states  are  to  be  found 
with  a  provision  similar  to  the  one  set  forth  hereinabove,  as 
being  from  the  state  of  Nebraska,  and  each  and  every  one  use 
the  phrase  ''after  equalizing  the  distance  from  the  point  of 
purchase,  etc./'  instead  of  the  phrase  ''point  of  production, 
manufacture  or  distribution,"  although  all  of  the  states  that 
have  statutes  similar  to  the  one  found  in  Chapter  7  of  our  law 
use  either  the  same  or  words  importing  the  same  meaning  as 
those  used  in  section  1  of  Chapter  7. 

Where  the  same  word  is  used  in  different  parts  of  the  stat- 
ute, the  presumption  obtains  that  it  was  used  in  the  same  sense 
throughout,  and  where  its  meaning  in  one  instance  is  dear,  such 
meaning  will  attach  to  it  elsewhere.  {National .  Mirtes  Co.  v. 
Sixth  Judicial  District  Court,  34  Nev.  67,  116  Pac.  996 ;  QiOen 
V.  Ocean  Accident  etc.  Corp.,  215  Mass.  96,  L.  R.  A.  1916A,  371, 
102  N.  B.  346 ;  Ryan  v.  State^  174  Ind.  468,  Ann.  Cas.  1912D, 
1341,  92  N.  B.  340.)  With  reference  to  the  construction  of 
penal  statutes  such  as  this  is,  we  find  the  rule  to  be  that  penal 
statutes  must  be  construed  strictly  according  to  the  intention 
of  the  legislature  as  described  by  the  import  of  the  words,  and 
when  not  remedial  are  not  to  be  extended  by  equitable  prin- 
ciples. {Melody  v.  Eeah,  4  Mass.  471;  Hosmer  v.  Sargent,  ft 
Allen  (Mass.),  97,  85  Am.  Dec.  683.)  "A  penal  statute  must 
be  strictly  construed  and  cannot  be  extended  to  cases  not 
included  within  the  dear  import  of  its  language."  {Oreek-Am. 
ProdAjLce  Co.  v.  Illinois  Cent.  By.  Co.,  4  Ala.  App.  377,  58  South. 
994;  Price  v.  Board  of  Commissioners,  22  Colo.  App.  315,  124 
Pac.  353.)  If  ambiguous,  it  will  be  construed  more  strongly  in 
favor  of  the  defendant  than  it  would  if  the  statute  were 
remedial.  {Bolles  v.  Outing  Co.,  175  U.  S.  262,  44  L.  Bi  156, 
20  Sup.  Ct.  Rep.  94.) 
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The  following  is  a  list  of  decisions  interpreting  statutes  re- 
lating to  unfair  discrimination  in  buying  and  selling:  State  v. 
Fairmont  Creamery  Co.,  153  Iowa,  702,  42  L.  R.  A.  (n.  s.)  821, 
133  N.  W.  895 ;  State  v.  Drayton,  82  Neb.  254,  130  Am.  St,  Rep. 
671,  23  L.  R.  A.  (n.  s.)  1287,  117  N.  W.  768;  State  v.  Bridge- 
man  iSk  R.  Co,,  117  Minn.  186,  Ann.  Cas.  1913D,  41,  134  N.  W. 
496;  State  v.  Central  Lumber  Co.,  24  S.  D.  136,  42  L.  R.  A. 
(n.  s.)  804,  123  N.  W.  507. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  Rocky  Mountain  Elevator  Company  was  charged  by  in- 
formation with  unfair  discrimination  under  section  1,  Chap- 
ter 8,  Laws  of  1913.  Upon  the  issues  raised  by  a  plea  of  not 
guilty,  the  cause  was  brought  to  trial  and  the  state  introduced 
its  evidence  and  rested.  At  the  instance  of  the  defendant  the 
court  directed  the  jury  to  return  a  verdict  of  not  guilty,  and 
from  that  order  the  state  appealed. 

The  charging  part  of  the  information  follows:  **The  above- 
named  defendant  being  then  and  there  a  corporation  doing  busi- 
ness in  the  state  of  Montana,  and  engaged  in  the  buying  and 
selling  of  grain,  a  commodity  in  general  use,  did  intentionally 
for  the  purpose  of  destroying  the"  competition  of  the  Farmers' 
Co-operative  Elevator  Company,  a  corporation,  then  and  there 
a  regularly  established  dealer  in  grain,  discriminate  between 
different  sections,  communities,  and  parts  of  this  state,  by  buy- 
ing wheat  at  a  higher  price  or  rate,  at  Chouteau,  in  the  county 
of  Teton,  Montana,  than  said  defendant  paid  for  the  same  com- 
modity in  other  sections  of  the  state,  viz,,  at  Dutton,  Montana, 
after  equalizing  the  distance  from  the  point  of  production, 
manufacture,  or  distribution,  and  freight  rates  therefrom." 

The  motion  for  a  directed  verdict  specified  three  grounds : 

(1)  The  information  does  not  state  facts  su£Scient  to  consti- 
tute an  offense. 

(2)  The  statute  does  not  define  a  public  offense. 
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(3)  The  evidence  is  insufficient  to  prove  that  a  public  offense 
has  been  committed. 

We  enter  upon  our  investigation  indulging  the  presumption 
[1]  that  the  ruling  of  the  trial  court  is  correct,  and  thereforei 
if  the  order  can  be  justified  upon  any  ground  of  the  motion, 
it  will  be  upheld.  {Matron  v.  Or  eat  Northern  By.  Co.,  46  Mont. 
593,  129  Pac.  1055.)  If  the  right  result  was  reached,  it  is  im- 
material whether  the  right  reason  was  assigned  for  it.  {City 
[2]  of  Butte  V.  Goodwin,  47  Mont.  155,  Ann.  Cas.  1914C,  1012, 
134  Pac.  670.) 

This  court,  acting  in  harmony  with  the  general  rule  observed 
[3]  by  appellate  courts,  will  not  determine  the  validity  of  a 
statute  unless  such  determination  is  necessary  to  a  decision  of 
the  particular  case,  and  this  for  the  reason  that  every  statute 
is  presumed  to  be  valid  and  courts  are  not  created  to  decide 
moot  questions. 

The  evidence  introduced  by  the  prosecution  is  altogether  in- 
[4]  sufficient  to  show  any  violation  of  the  statute.  Chapter  8, 
Laws  of  1913,  seeks  to  define  and  provide  punishment  for  unfair 
discrimination  in  buying.  Unfair  discrimination  in  selling  is 
defined  in  Chapter  7,  enacted  at  the  same  session.  If  a  crime 
is  defined  in  Chapter  8,  the  definition  is  to  be  found  in  section  1, 
which  provides*  that  any  person,  firm  or  corporation  engaged  in 
buying,  selling,  producing,  manufacturing  or  distributing  any 
commodity  in  general  use,  who  intentionally,  for  the  purpose  of 
destroying  or  preventing  competition,  shall  discriminate  between 
different  persona  or  communities,  or  parts  of  the  state,  by  pur- 
chasing such  commodity  at  a  higher  price  in  one  part  of  the 
state  than  such  person,  firm  or  corporation  pays  for  the  same 
commodity  in  another  section,  ''after  equalizing  the  distance 
from  the  point  of  production,  manufacture,  or  distribution  and 
freight  rates  therefrom,"  shall  be  guilty  of  unfair  discrimina- 
tion. It  will  be  observed  at  once  that  it  was  not  the  intention 
of  the  legislature  that  it  should  be  a  crime  to  pay  a  higher  price 
for  a  commodity  in  one  part  of  the  state  than  in  another,  even 
after  making  allowance  for  the  difference  in  market  price  as 
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affected  by  different  freight  rates.  It  is  only  when  the  dis- 
criminatory rate  is  paid  intentionally  for  the  purpose  of  stifling 
existent  competition  or  preventing  a  new  competitor  entering 
the  same  commercial  field,  that  the  act  of  paying  the  higher 
price  is  denounced  as  a  crime.  Before  it  can  be  said  that  a 
crime  has  been  committed  under  this  statute,  there  must  be  some 
evidence  from  which  the  wrongful  intention  can  be  inferred. 
The  charge  here  made  is  that  it  was  the  purpose  of  the  defend- 
ant to  destroy  the  competition  of  the  Farmers'  Co-operative  Ele- 
vator Company  at  Chouteau. 

The  evidence  introduced  by  the  prosecution  discloses  that  in 
January,  1915,  the  defendant,  a  Minnesota  corporation,  was  en- 
gaged in  buying  wheat  in  Teton  county ;  that  it  owned  the  only 
elevator  at  Dutton ;  that  it  owned  an  elevator  at  Chouteau ;  that 
the  Farmers'  Co-roperative  Elevator  Company,  a  domestic  corpo- 
ration, owned  an  elevator  at  Chouteau  and  was  engaged  in  buy- 
ing wheat  at  that  point;  that  on  January  19,  I.  N.  Caskey,  a 
farmer  living  between  Dutton  and  Chouteau,  sold  a  load  of  wheat 
to  the  defendant  at  Dutton  and  another  load  of  the  same  wheat 
to  defendant  at  Chouteau;  that  the  wheat  sold  at  Dutton  was 
graded  by  defendant  as  No.  3,  docked  six  pounds  per  bushel, 
and  brought  $1.11  per  bushel ;  that  the  wheat  of  identical  char- 
acter and  quality  sold  at  Chouteau.was  graded  No.  1  by  defend- 
ant, docked  one  pound  per  bushel,  and  brought  $1.26  per  bushel ; 
that  Dutton  is  situated  on  a  main  line  of  railway,  and  Chouteau 
on  a  branch  line;  that  Dutton  enjoys  an  advantage  in  freight 
rates  of  one  cent  per  hundredweight  over  Chouteau  to  coast  and 
Minnesota  market  points,  and  an  advantage  of  IV^  cents  per 
hundredweight  to  Great  Falls. 

This  is  all  of  the  evidence  so  far  as  substance  is  concerned. 
It  fails  to  make  out  a  case  in  this:  (a)  It  fails  to  show,  or  even 
suggest,  that  the  Farmers'  Co-operative  Elevator  Company  was 
a  competitor  of  the  defendant  at  Chouteau.  So  far  as  this  record 
goes,  the  two  concerns  may  have  been  acting  in  perfect  accord — 
even  by  agreement,  (b)  It  fails  to  show,  or  even  intimate,  that 
the  price  paid  at  Chouteau  was  more  than  the  fair  market  price 
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for  the  grain,  (c)  It  fails  to  disdose  that  the  price  paid  by 
the  defendant  at  Chouteau  was  more  than  the  Farmers'  Co-opera- 
tive Elevator  Company  was  paying  or  was  willing  or  able  to 
pay  for  the  same  grain  at  the  same  time  and  place.  If,  for  in- 
stance, the  Farmers'  Co-operative  Elevator  Company  was  able 
to  pay  $1.26  per  bushel  for  the  same  quality  of  grain  and  could 
make  a  reasonable  profit  from  the  transaction,  it  would  have 
no  cause  for  complaint,  however  much  the  grain  raisers  in  the 
neighborhood  of  Dutton  might  have.  It  is  impossible  to  deter- 
mine from  this  evidence  whether  the  apparent  discrimination 
was  in  favor  of  Chouteau  or  against  Dutton;  whether  the  price 
paid  at  Chouteau  was  more  than  the  market  warranted  or  whether 
the  price  paid  at  Dutton  was  unconscionably  low. 

This  is  a  criminal  action,  and  the  defendant  cannot  be  con- 
victed upon  mere  suspicion.  The  elements  of  the  crime  must 
be  shown  by  evidence  which  wiU  convince  a  fair-minded  jiiry 
of  defendant's  guilt  beyond  a  reasonable  doubt,  and  it  cannot 
be  contended  that  this  evidence  measures  up  to  that  standard. 

Without  determining  the  validity  of  Chapter  8  above,  we  may 
with  propriety  refer  to  that  portion  of  section  1  quoted  above, 
and,  in  passing,  remark  that  it  appears  meaningless,  and  par- 
ticularly so  when  applied  to  a  case  of  the  character  of  the  one 
attempted  to  be  stated  in  the  information  filed  in  this  instance. 

The  order  is  affirmed. 

Aflirmed. 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justiob  Sannsb  concur. 
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STATE,  Bbspondsnt,  v.  LEWIS,  Appellant. 

(No.  3,80S.) 
(Submitted  Jane  22,  1916.    Decided  Jul/  12,  1910.) 

[159  Pa«.  415.] 

Criminal  Law  —  Homicide  —  Instructions — *' Assault'^ — ''Bea- 
tonable  Doubt ' '  —  Verdict  —  Impeachment  —  Affidavits  of 
Jurors  —  Trial — Practice — Exceptions — Briefs — Assignments 
of  Error. 

Appeal — Briefs — Assignments  of  Error — Insufficiencj. 

1.  General  assignments  that  the  evidenee  is  insuiBeient  to  sustain  the 
verdict  in  a  criminal  cause,  and  that  the  verdict  is  against  law,  without 
pointing  out  the  particulars  in  which  the  former  is  insufficient  and  the 
latter  is  against  law,  do  not  entitle  the  appellant  to  a  review  thereof. 

Criminal  Law — ^Exceptions — Beview — Statutes. 

2.  Held,  that  Chapter  135,  Laws  of  1915,  dispensinff  with  the  neces- 
sity of  formal  exceptions,  governs  the  procedure  in  einL — not  criminal — 
causes. 

Same — Homicide — Instructions — "Assault" — Definition. 

8.  Where  the  court  in  its  instructions  had  used  the  words  ^assailant** 
and  "assaulted,"  on  a  trial  for  murder  in  the  first  degree,  refusal  to 
submit  an  instruction  defining  the  term  "assault"  was  haxmless,  inas- 
much as  its  meaning  must  be  regarded  as  understood  by  the  average 
juror  without  specific  definition. 

Same. 

4.  Where  under  the  evidence  the  defendant  was  either  guilty  of  unlaw- 
ful homicide  or  not  guilty  at  all,  refusal  to  give  an  instruction  defining 
the  lesser  offense  of  assault  was  proper. 

Same — Instructions — "Beasonable  Doubt" — ^Definition. 

5.  An  instruction  that  a  reasonable  doubt  is  a  doubt  founded  on  rea- 
son and  not  one  arising  from  mere  caprice  or  groundless  conjecture, 
though  not  in  the  words  of  the  one  approved  in  Territofy  v.  MeAndrews, 
8  Mont.  158,  was  not  open  to  objection. 

[As  to  what  is  a  reasonable  doubt,  and  instructions  to  jury  on  the 
subject,  see  note  in  48  Am,  St.  B^.  566.] 

Same. 

6.  After  the  trial  court  has  fully  stated  to  the  jury  in  the  instructions 
the  presumptions  of  which  the  law  gives  the  defendant  charged  with 
crime  the  benefit,  it  is  sufficient  if  they  are  told  that  they  must  acquit 
him  unless  they  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt, 
without  further  definition  of  that  term. 

Same — ^Instructions — ^What  are  not. 

7.  Directions  to  the  jury  as  to  their  conduct  in  the  jury-room  and 
as  to  the  form  in  which  they  may  return  their  verdict  are  not  instruc- 
tions on  the  law  of  the  case,  which  must  be  in  writing;  hence  they  may 
be  ^ven  orally. 
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fiame — Yerdiet — ^Impeftelimmt — AfUdMwitM  of  Jnron. 

8.  Ezeept  in  eases  where  it  has  been  xeaebed  b^  means  other  than 
a  fair  expresBion  of  opinion  hj  all  the  jnrors,  their  Terdiet  cannot  be 
impeaehed  bj  the  afidaTil  of  one  or  more  of  the  individnals  eompoaing 
the  joxj. 

Appeal  from  District  Court,  ChUatin  CowUy;  Ben  B.  Law, 
Judge. 

Oeoboe  W.  Lewis  was  convicted  of  manslanghter,  and  appeals 
from  the  judgment  and  an  order  denying  him  a  new  triaL 
AfKrmed. 

Mr.  Oeo.  Z>.  Pease,  for  Appellant,  aabmitted  a  brief  and 
argued  the  cause  orally. 

The  court  erred  to  the  prejudice  of  the  defendant  in  imposing 
a  fine  of  $50  against  Mr.  Pease,  one  of  the  defendant's  counsel, 
for  contempt,  and  in  making  the  ruling  as  set  forth  in  the  rec- 
ord. The  mere  fact  that  counsel  was  fined  for  contempt,  we 
agree,  is  not  sufficient  error  to  show  prejudice,  but  if  counsel 
for  defendant,  without  any  just  cause  or  excuse,  is  fined  by  the 
court  for  contempt  under  such  circumstances  as  show  the  court 
has  done  the  same  in  a  spirit  of  anger  and  through  unfairness, 
then  the  courts  hold  that  such  fining  of  defendant's  counsel  for 
contempt  is  prejudicial  error,  especially  where  the  same  is 
done  in  the  presence  of  the  jury.  **The  utmost  care  should  be 
used  by  the  trial  judge,  where  human  life  is  involved,  not  to  let 
any  expression  fall  capable  of  being  interpreted  by  the  jury  as  an 
index  of  what  he  thinks  of  the  prisoner,  his  counsel  or  his  case." 
(Mathis  V.  State,  45  Fla.  46,  34  South.  287;  1  Brickwood's 
Sackett  on  Instructions,  3d  ed.,  sec.  88 ;  State  v.  AUen,  100  Iowa, 
7,  60  N.  W.  274 ;  Chicago  City  Ry.  Co.  v.  McLaughlin,  146  Dl. 
353,  34  N.  E.  796;  Wheeler  v.  Wallace,  53  Mich.  355,  364,  19 
N.  W.  33,  37 ;  Walker  v.  Coleman,  55  Kan.  381,  49  Am.  St.  Rep. 
254,  40  Pac.  640;  12  Cyc.  542.)  "An  expression  of  impatience 
at  the  waste  of  time  made  to  one  of  the  counsel  in  the  conduct 
of  the  case  is  held  to  be  error."  (1  Brickwood's  Sackett  on  In- 
structions, 3d  ed.,  sec.  88;  State  v.  PhUpot,  97  Iowa,  365,  66 
N.  W.  730;  Valley  Lumber  Co.  v.  Smith,  71  Wis.  304,  5  Am.  St. 
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Bep.  216,  37  N.  W.  412 ;  Anglo-Am.  Packing  etc.  Co.  r.  Baier, 
31  lU.  App.  653 ;  State  v.  Pratt,  121  Mo.  566,  26  S.  W.  556.) 

The  law  does  not  authorize  the  trial  court  to  comment  upon 
the  evidence  and  to  unjustly  criticise  counsel,  as  was  done  in 
this  case.  (Kirk  v.  Territory,  10  Okl.  46,  60  Pac.  797 ;  People 
V.  Kindleherger,  100  Cal.  367,  34  Pac.  852,  853 ;  People  v.  Hare, 
57  Mich.  505,  24  N.  W.  843 ;  Oarner  v.  State,  28  Fla.  113,  29 
Am.  St.  Bep.  232,  9  South.  835,  843.) 

The  instruction  given  on  the  subject  of  reasonable  doubt, 
omits  to  state  that  it  is  ''such  a  doubt  only  as  in  a  fair,  reason- 
able effort  to  reach  a  conclusion  upon  the  evidence,  using  the 
mind  in  the  same  manner  as  in  other  matters  of  importance, 
prevents  the  ji.ry  from  coming  to  a  conclusion  in  which  their 
minds  rest  satisfied";  it  omits  to  include  within  its  definition 
**all  of  the  evidence  produced";  it  omits  the  element  of  moral 
certainty,  and  places  the  burden  upon  the  jury  of  giving  a  reason 
for  a  doubt.  This  court  has  approved  the  definition  of  **  reason- 
able doubt"  requested,  being  the  definition  set  forth  in  Territory 
V.  McAndrews,  3  Mont.  158,  165,  in  the  following  cases:  State 
V.  Oibis,  10  Mont.  213,  10  L.  B.  A.  749,  25  Pac.  289 ;  State  v. 
Vineyard,  16  Mont.  138,  40  Pac.  173 ;  State  v.  Gleim,  17  Mont. 
17,  52  Am.  St.  Bep.  655,  31  L.  B.  A.  294,  41  Pac.  998 ;  State  v. 
Clancy,  20  Mont.  498,  52  Pac.  267 ;  State  v.  Harrison,  23  Mont. 
79,  57  Pac.  647. 

In  the  definition  of  ^'reasonable  doubt"  given  by  the  court 
in  the  instruction  objected  to  in  this  case,  the  burden  is  placed 
upon  the  jurors  of  finding  a  reason  for  the  doubt.  In  other 
words,  the  court  says  a  reasonable  doubt  is  a  doubt  which  has 
some  reason  for  its  basis.  It  has  been  time  and  again  held  that 
such  an  instruction  is  error.  {Smith  v.  State,  142  Ala.  14,  39 
South.  329 ;  Darden  v.  State,  73  Ark.  315,  84  S.  W.  507,  200 
U.  S.  615,  50  L.  Ed.  621,  26  Sup.  Ct.  Bep.  758;  State  v.  Lee,  113 
Iowa,  348,  85  N.  W.  619.) 

Mr.  J.  B.  Poindexter,  Attorney  General,  Mr,  J,  H,  Alvord, 
Assistant  Attorney   Qeneral,  and  Mr.  H.  A.  Bolinger,  County 
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Attorney  of  Gallatin  County,  submitted  a  brief  in  behalf  of  Re- 
spondent; Mr.  Alvord  and  Mr.  I.  W.  Choate,  Assistant  County 
Attorney  of  Gallatin  County,  argued  the  cause  orally. 

An  offer  was  made  to  show  that  deceased  had  criticised  Lewis, 
and  that  he  was  "more  or  less  abusive."  This  offer,  of  course, 
is  based  upon  the  theory  of  self-defense,  but  a  mere  showing  of 
dislike  or  criticism  is  not  sufficient.  The  defendant  in  support 
of  self-defense  must  show  threats.  Mere  vituperative  and 
abusive  language  about  the  defendant  does  not  amount  to  a 
threat,  and  is  not  admissible  as  such.  Such  language  must  indi- 
cate an  intention  on  the  part  of  the  deceased  to  take  life  or  do 
serious  bodily  injury.  {Conibs  v.  8t(Ue,  75  Ind.  215;  Chalk  v. 
State,  35  Tex.  Cr.  App.  116,  32  S.  W.  534.)  At  least  one  court 
has  gone  so  far  as  to  hold  that  such  evidence  is  not  competent 
for  any  purpose  when  not  communicated  to  the  defendant  prior 
to  the  homicide.  {Levy  v.  State,  28  Tex.  Cr.  App.  203,  19  Am, 
St.  Rep.  826,  12  S.  W.  596.) 

The  definition  of  reasonable  doubt  given  in  Territory  v.  Mo- 
Andrews,  has,  it  is  true,  been  approved  by  many  courts  of  last 
resort,  including  our  own,  but  at  no  time  has  any  court  gone 
to  the  length  of  holding  that  the  abstract  idea  embraced  in  the 
words  "reasonable  doubt"  can  be  defined  only  by  the  words  used 
in  Commonwealth  v.  Webster,  and  adopted  by  our  supreme 
court  in  Territory  y.  McAndrews.  The  supreme  court  of  the 
United  States  has  often  expressed  its  disapproval  of  attempts 
to  define  the  words  "reasonable  doubt."  In  United  States  v. 
Hopkins,  26  Fed.  443,  Judge  Dick  said:  "The  inherent  imper- 
fection of  the  language  renders  it  impossible  to  define  in  exact, 
express  terms  the  nature  of  a  reasonable  doubt."  In  MUes  v. 
United  States,  103  U.  S.  304,  26  L.  Ed.  481,  the  court  said: 
"Attempts  to  explain  the  term  'reasonable  doubt'  do  not 
usually  result  in  making  it  any  clearer  to  the  minds  of  the 
jury."  (See,  also,  Hopt  v.  Utah,  120  U.  S.  430,  30  L.  Ed.  708, 
7  Sup.  Ct.  Rep.  614;  Commxmwedlth  v.  Tuttle,  12  Cush.  (66 
Mass.)  502;  Commonwealth  v.  Cobb,  14  Gray  (80  Mass.),  57; 
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CommonwedltTi  v.  Harman,  4  Pa.  St  269,  274 ;  Segina  v.  White, 
4  Fost.  &  F.  383.) 

Acquiescing  in  the  view  that  the  words  '^reasonable  doubt" 
are  not  capable  of  definition,  that  they  define  themselves,  that 
they  are  words  of  common  use,  and  as  easily  understood  by  jurors 
as  by  judges,  Wigmore  on  Evidence,  section  2497,  says:  "The 
effort  to  perpetuate  and  develop  these  unserviceable  definitions 
is  a  useless  one,  and  serves  to-day  chiefly  to  aid  the  purposes 
of  the  tactician.    It  should  be  wholly  abandoned." 

It  is  not  error  to  give  oral  direction  to  a  jury  as  to  their  con- 
duct while  deliberating.  These  are  not  instructions.  **A  di- 
rection as  to  the  form  of  a  verdict  is  not  an  instruction  which 
must  be  written."  (Douglas  v.  Territory,  1  Okl.  Cr.  583,  98 
Pac.  1023;  People  v.  Bonney,  19  Cal.  426;  State  v.  Potter,  15 
Kan.  302.) 

ME.  CHIEF  JUSTICE  BRANTLT  ddivered  the  opinion  of 
the  court. 

The  defendant  was  tried  upon  an  information  charging  him 
with  the  crime  of  murder  in  the  first  degree.  He  was  found 
guilty  of  manslaughter,  and  sentenced  to  confinement  in  the 
state  prison  for  a  term  of  not  less  than  seven  years  and  siz 
months  nor  more  than  ten  years.  He  has  appealed  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 

The  homicide  occurred  during  the  afternoon  of  May  3,  1915, 
on  a  farm  owned  by  L.  S.  Briggs,  a  few  miles  from  Bozeman, 
in  Gallatin  county.  The  defendant  and  deceased,  Joseph  Ennis, 
had  been  in  the  employment  of  Briggs,  who  resided  in  Bozeman, 
and  had  charge  of  the  cattle  and  horses  belonging  to  him  and 
kept  on  the  farm.  A  feeling  of  jealousy  had  arisen  between 
them  as  to  the  extent  of  the  authority  conferred  upon  them, 
respectively,  by  Briggs  for  the  management  and  care  of  the 
stock.  Blame  for  the  supposed  loss  of  a  calf,  while  the  defend- 
ant and  a  young  son  of  the  deceased  were  driving  some  cows 
with  their  calves  to  the  farm  from  a  neighboring  farm  where 
they  had  been   kept,  was    charged  by   defendant  to  the  son. 
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Understanding  that  he  waa  charged  with  a  theft  of  the  calf,  the 
son  reported  the  charge  to  the  deceased.  The  pre-existing 
jealousy  thus  ripened  into  enmity,  which  found  ezpreonon  in 
threats  by  deceased  that  he  would  have  a  settlement  with  the 
defendant.  On  the  afternoon  of  the  day  above  stated,  Briggs 
had  gone  out  from  Bozeman  to  deliver  some  cattle  which  he 
had  sold  to  one  Bowles.  When  the  work  of  separating  the  cattle 
had  been  accomplished,  Briggs  and  other  persons  present  went 
to  inspect  a  young  stallion  kept  on  the  place.  Defendant  and 
deceased  were  both  present.  The  former,  expecting  trouble, 
had  armed  himself  with  a  revolver.  The  latter  was  not  armed. 
During  the  course  of  the  inspection  the  deceased  accosted  the 
defendant  with  reference  to  the  alleged  charge  against  his  son. 
After  the  exchange  of  a  few  words  the  two  began  to  fight  with 
their  fists.  In  the  few  moments  during  which  the  struggle 
continued,  defendant's  revolver  was  discharged  three  times,  the 
last  shot  inflicting  upon  the  deceased  a  wound  which  resulted  in 
his  death  about  two  hours  later.  The  defense  interposed  by  the 
defendant  was  that  the  revolver  was  accidentally  discharged 
while  he  was  using  it  as  a  club  to  protect  himself  from  an  as- 
sault upon  him  by  deceased,  he  having  drawn  it  for  this  purpose 
only. 

Error  is  assigned  upon  rulings  in  the  admission  and  exclusion 
of  evidence,  upon  the  giving  and  refusing  to  give  certain  in- 
structions, upon  insufficiency  of  the  evidence  to  justify  the 
verdict,  and  upon  the  ground  that  the  verdict  is  contrary  to 
law.  Error  is  alleged  also  upon  the  conduct  of  the  trial  judge 
and  county  attorney  by  reason  of  which  the  defendant  did  not 
have  a  fair  and  impartial  trial. 

1.  Counsel  does  not  undertake  in  his  brief  to  point  out  any 
[1]  particular  in  which  the  evidence  is  insufficient.  We  shall 
therefore  pass  the  assignment  without  comment,  further  than 
to  say  that  we  have  examined  the  record  with  attention  and  find 
the  evidence  amply  sufficient  to  justify  the  conclusion  of  the 
jury.  Neither  does  counsel  point  out  wherein  the  verdict  is 
contrary  to  any  of  the  instructions.    In  our  opinion,  the  charge 
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embodies  the  law  applicable  to  the  facts  disclosed  by  the  evi- 
dence, and  fully  and  fairly  submits  every  issue  in  the  case. 
Questions  presented  by  the  refusal  of  the  court  to  submit 
requested  instructions  will  be  noticed  later. 

2.  During  the  trial,  counsel  seems  to  have  proceeded  upon 
[2]  the  assumption  that  Chapter  135  of  the  Laws  of  1915 
(Laws  1915,  p.  298)  applies  to  criminal  as  well  as  civil  cases, 
for  no  formal  exceptions  were  reserved  to  the  rulings  upon 
the  admissibility  of  evidence  during  the  course  of  the  trial. 
Neither  were  exceptions  reserved  to  anything  said  or  done  by 
the  trial  judge  or  the  county  attorney.  Whatever  may  have 
been  counsel's  view  of  the  law  upon  the  subject,  the  result 
is  that  none  of  the  questions  sought  to  be  presented  by  the^ 
assignments  in  these  particulars  are  before  us  for  review.  Sec- 
tion 1  of  the  Act  in  question,  except  as  therein  provided,  dis- 
penses with  the  necessity  of  formal  exceptions  in  civil  cases, 
but  has  no  application  to  criminal  cases.  The  purpose  of  the 
Act,  as  appears  upon  its  face,  was  to  enlarge  the  application 
of  section  6784  of  the  Revised  Codes,  which  relates  to  excep- 
tions in  civil  cases  only.  This  being  so,  the  provisions  of  the 
Codes,  relating  to  exceptions  in  criminal  cases,  were  left  in 
full  force  and  are  controlling.  These  are  found  in  sections 
9340,  9346  and  9347  of  the  Revised  Codes.  It  requires  only  a 
cursory  examination  of  these,  together  with  section  9271,  to 
understand  that  in  criminal  cases  specific  objection  and  ex- 
ception, reserved  upon  the  particular  ruling,  are  necessary  to 
require  or  permit  this  court  to  review  it. 

3.  Contention  is  made  that  the  court  erred  in  refusing  to 
[3]  submit  to  the  jury  a  definition  of  the  term  '  *  assault. ' '  The 
purpose  for  which  the  instruction  was  offered  is  not  made 
clear  by  what  transpired  at  the  time  the  instructions  were  set- 
tled. The  argument  is  that,  inasmuch  as  the  terms  ''as- 
saulted," ''assailant,"  etc,  are  found  in  the  other  instructions, 
a  definition  of  the  term  "assault"  was  necessary  to  enable  the 
jury  to  understand  the  others.  While  the  court  might  properly 
have  submitted  the  instruction,  we  do  not  think  the  defendant 
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should  be  granted  a  new  trial  because  it  refused  to  do  so.  The 
terms  in  question,  like  the  expression  '^  preponderance  of  the 
evidence/'  are  of  such  common  use  that  their  meaning  may 
be  regarded  as  understood  by  the  average  juror  without  specific 
definition.  Some  latitude  must  be  accorded  to  the  trial  court 
in  such  matters,  in  view  of  the  facts  in  evidence  and  the  char- 
acter and  apparent  intelligence  of  the  jury  in  the  particular 
case.  {Rand  v.  Butte  EL  B.  Co.,  40  Mont.  398,  107  Pac.  87.) 
[4]  Moreover,  in  view  of  the  defense  interposed,  the  jury, 
we  think,  would  not  have  been  justified  in  finding  the  defend- 
ant guilty  of  the  lesser  offense  of  assault.  He  was  guilty  of 
unlawful  homicide  or  should  have  been  acquitted  entirely. 
{State  V.  McGowan,  36  Mont.  422,  93  Pac.  552;  State  v.  Mc- 
Donald, 51  Mont.  1,  149  Pac.  279.)  On  neither  theory,  there- 
fore, do  we  think  the  court  was  in  error  in  refusing  the  in- 
struction. 

4.  On  the  subject  of  reasonable  doubt  the  court  instructed  the 
[6]  jury  as  follows:  ''The  term  'reasonable  doubt'  best  defines 
itself.  In  a  legal  sense,  however,  a  reasonable  doubt  is  a  doubt 
which  has  some  reason  for  its  basis;  a  doubt  for  which  there 
exists  in  the  minds  of  the  jurors  a  reason,  and  not  a  doubt 
arising  from  mere  caprice  or  groundless  conjecture.''  It  is 
argued  that  this  instruction  was  prejudicial,  in  that  it  put 
upon  the  defendant  the  burden  of  furnishing  to  every  juror 
a  reason  why  he  should  have  a  reasonable  doubt  of  defend- 
ant's guilt;  that  it  required  each  juror  to  have  a  reason  which 
he  could  express  in  words,  and  was  calculated  to  confuse  rather 
than  enlighten  the  jury.  It  is  true,  as  counsel  says,  that  this 
court  has  frequently  approved  as  correct  and  sufficient  to  meet 
all  requirements  the  instruction  taken  from  Convmonwealtk  v. 
Webster,  5  Cush.  (59  Mass.)  295,  52  Am.  Dec.  711,  which  coun- 
sel requested  the  court  to  give  in  this  case.  {Territory  v. 
McAndrews,  3  Mont.  158;  State  v.  Martin,  29  Mont.  273,  74 
Pac.  725;  State  v.  De  Lea,  36  Mont.  531,  93  Pac.  814.)  It 
does  not  follow,  however,  that  it  must  for  this  reason  condemn 
the  instruction  submitted.    It  is  not  open  to  the  objections 
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urged  against  it.  It  did  not  cast  any  burden  upon  the  de- 
fendant; nor  did  it  require  any  juror  to  be  able  to  state  a 
reason  for  his  conclusion;  nor  can  it  be  said  that  it  was  mis- 
leading or  confusing  unless  the  use  of  the  expression  ''reason- 
able doubt"  itself  imports  confusion  and  uncertainly.  On  the 
contrary,  like  the  expression  ''to  a  moral  certainty/'  its  legal 
equivalent,  it  is  in  common  use  and  well  understood  by  any  per- 
son of  average  intelligence.  It  is  for  this  reason  that  many 
courts  and  text-writers  characterize  as  futile  efforts  to  define 
or  explain  it.  (Miles  v.  United  Staies,  103  U.  S.  304,  26  L.  Ed. 
481 ;  Hopt  V.  Utah,  120  U.  S.  430,  30  L.  Ed.  708,  7  Sup.  Ct. 
Rep.  614;  State  v.  Davis,  48  Kan.  1,  28  Pac.  1092;  State  v. 
Kaiion,  95  Kan.  371,  148  Pac.  643;  Wigmore  on  Evidence, 
2497;  Chamberlayne  on  Modem  Law  of  Evidence,  996  B.)  It 
[6]  may  well  be  deemed  sufBcient,  after  the  court  has  fuUy 
stated  to  the  jury  the  presumptions  of  which  the  law  gives  the 
defendant  the  benefit,  as  was  the  case  here,  if  they  are  told 
without  further  explanation  that  they  must  acquit  him  unless 
they  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt.  We 
have  frequently  said  it  is  safer  for  trial  courts  to  use  instruc- 
tions which  have  been  approved  by  this  court  (State  v.  Oibbs, 
10  Mont.  213,  10  L.  R.  A.  749,  25  Pac.  289),  instead  of 
formulating  new  ones.  Even  so,  we  do  not  think  error  was 
committed  in  submitting  the  instruction  in  question.  Other 
instructions  refused  were  fully  covered  by  the  charge  as  given. 
5.  Contention  is  made  that  the  court  erred  in  giving  oral 
instructions  to  the  jury.  The  record  furnishes  no  ground  for 
this  contention.  At  the  close  of  the  argument  the  court  orally 
[7]  directed  the  jury  as  to  their  conduct  in  the  jury-room 
and  as  to  the  form  in  which  they  might  return  their  verdict, 
and  informed  them  that  their  verdict  must  be  unanimous. 
There  was  no  error.  Directions  as  to  such  matters  are  not 
instructions  on  the  law  of  the  case  which  must  be  written. 
(People  V.  Bonney,  19  Cal.  426;  State  v.  Potter,  15  Kan.  302.) 
If  it  be  conceded  that  there  was  error,  no  objection  was  made 
at  the  time  nor  any  exception  reserved  as  required  by  the 
statute.     (Rev.  Codes,  sec.  9271.) 
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6.  It  is  said  that  the  defendant  did  not  haTe  a  fair  trial  by 
[8]  reason  of  the  bias  and  prejudice  of  juror  Webster.  We 
find  in  the  record  an  affidavit  by  Frank  P.  Van  Ausdol,  who 
served  as  a  juror  in  the  case,  from  which  it  appears  that  while 
the  jury  were  discussing  the  reputation  of  Ennia,  the  deceased, 
Webster  made  the  statement  that  the  defendant  was  reputed 
to  be  a  gambler,  and  that  he  had  robbed  his  (Webster's)  boy 
twice,  and  that,  upon  being  charged  with  entertaining  prejudice 
against  the  defendant,  he  admitted  that  he  did  so.  There  is 
also  an  affidavit  by  Webster  in  which  he  denies  that  he  made 
any  such  statement.  These  affidavits  cannot  be  considered  for 
any  purpose.  The  general  rule  is  that  a  verdict  cannot  be 
impeached  by  the  affidavit  of  jurors  who  rendered  it.  The 
one  exception  is  that  where  it  has  been  decided  by  means  other 
than  a  fair  expression  of  opinion  by  all  the  jurors.  (Bev. 
Codes,  sec.  9350 ;  State  v.  Beesskove,  34  Mont.  41,  85  Pac.  376 ; 
State  V.  Wakely,  34  Mont.  427,  117  Pac.  95.)  In  State  v. 
Beesskove  it  was  said:  "This  section  provides  for  the  one  ex- 
ception, namely,  cases  where  the  verdict  has  been  decided  by 
lot,  or  by  any  means  other  than  a  fair  expression  on  the  part 
of  all  the  jurors.  In  such  case  the  impeaching  affidavit  may 
be  made  by  members  of  the  jury.  (Code  Civ.  Proc.,  sec.  1171; 
Rev.  Codes,  sec.  6794.)  This  express  exception,  under  the  rule, 
'expressio  unius  est  exclusio  alterius/  it  would  seem  excludes 
all  other  exceptions.*' 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Justice  Sanneb  and  M&.  Justicb  HoLbOWAY  concur. 
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STATE  BX  REL.  HAUSWALD,  Respondent,  v.  ELLIS  kp  al., 

CoMMBS.,  Appellants. 

(No.  8,837,) 
(Submitted  June  24,  1»16.    Decided  Julj  It,  1916.) 

[159  Pac.  414.] 

Mandamus  —  Counties  —  Assessable  Property  —  Increase  in — 
Oifice  and  Officers — Appeal  and  Error — Documentary  Evi- 
dence. 

Mandamus — Counties — Assessable  Property — ^Increase  in — ^Evidence — Office 
and  Officers. 

1.  By  reason  of  an  increase  in  the  assessed  valuation  of  property 
in  a  county  it  was  raised  from  the  sixth  to  the  fifth  class,  whereby  the 
office  of  county  auditor  came  into  existence.  After  relator  had  been 
elected  to  such  office,  the  board  of  county  commissioners  refused  to 
order  salary  warrants  to  issue  to  him,  for  the  reason  that  because  of 
alleged  double  assessments,  clerical  errors,  etc,  the  assessed  property 
value  was  below  the  amount  required  to  justify  the  advancement  of 
the  county  to  the  higher  class.  Evidence  held  to  sustiain  the  finding  of 
the  trial  court  that  the  county  had  sufficient  assessable  property  to  bring 
it  into  the  fifth  class,  and  that  the  issuance  of  a  writ  of  mandate  to  the 
board  was  proper. 

Appeal  and  Error — Documentary  Evidence — ^Value— Review. 

2.  Where  a  proceeding  in  mandamus  was  submitted  to  the  district 
court  wholly  upon  documentary  evidence,  the  supreme  court  may  on 
appeal  as  readily  determine  its  value  as  could  the  trial  court. 

[As  to  the  duties  the  performance  of  which  may  be  compelled  by 
mandamus,  see  note  in  125  Am.  St.  Bep.  492.] 

Appeal  from  District  Court,  Carbon  County;  A.  C.  Spencer, 
Judge. 

Mandamus  proceedings  by  the  State  of  Montana,  on  relation 
of  F.  A.  Hauswald,  against  A.  A.  Ellis  and  others,  as  the 
Board  of  County  Commissioners  of  Carbon  County.  Judg- 
ment for  plaintiff  and  defendants  appealed.    AfSrmed. 

Messrs.  Nichols  &  Wilson,  for  Appellants,  submitted  a  brief; 
Mr.  Harry  Wilson  argued  the  cause  orally. 

Messrs.  Walsh,  Nolan  dk  ScaUon,  for  Bespondent,  submitted 
a  brief ;  Mr,  C.  B.  Nolan  argued  the  cause  orally. 

The  authority  of  the  county  commissioners  is  given  by  sec- 
tion 2894.    The  board  is  one  of  limited  powers.    It  can  only 
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exercise  such  powers  as  are  conferred  by  law  or  are  neces- 
sarily implied.  (State  ex  rel.  OiUett  v.  Cronin,  41  Mont.  293, 
109  Pac.  144;  State  v.  CoUins,  21  Mont.  448,  53  Pac.  1114; 
Tegen  v.  Board  of  County  Commissioners,  34  Mont.  79,  85  Pac. 
740;  State  ex  rel.  Holley  v.  Boerlin,  30  Nev.  473,  98  Pac.  402.) 
The  board  having  fixed  the  classification  of  the  county  at  the 
September  meeting,  it  was  beyond  its  power  to  consider  the 
matter  at  the  December  meeting,  and  it  was  equally  beyond 
its  power  to  make  corrections  as  to  assessments  in  the  inter- 
vening time. 

In  reference  to  the  assessment  of  property,  the  assessor  can 
only  proceed  at  the  time  and  in  the  manner  pointed  out  by 
statute,  and  to  justify  his  assessment,  he  must  be  able  to  put 
his  finger  on  the  statute  that  gives  him  authority  to  make 
it.  (Welty  on  Assessments,  p.  36;  City  of  Hannibal  ex  rel. 
Bassen  v.  Bouman,  98  Mo.  App.  103,  71  S.  W.  1122.)  The 
assessment-roll  is  the  only  evidence  as  to  what  the  assessment 
of  property  is.  (State  v.  Cook,  14  Mont  201,  36  Pac.  44; 
Allen  V.  McKay  <&  Co.,  139  Cal.  94,  72  Pac.  713 ;  10  Ency.  of 
Evidence,  p.  728.)  Revision  and  correction  of  assessment- 
roll  may  not  be  done  after  completion  of  same.  (27  Am.  & 
Eng.  Ency.  of  Law,  p.  697;  Johnson  v.  MaUoy,  74  Cal.  430, 
16  Pac.  228.)  In  the  case  of  boards  of  equalization,  statutes 
providing  for  times  and  places  of  meeting  are  mandatory.  (27 
Am.  &  Eng.  Ency.  of  Law,  p.  713.)  The  board  has  no  right  to 
reconsider  action  which  is  judicial  or  quasi  judicial.  (Chdnac 
V.  Board  of  Chosen  Freeholders,  74  N.  J.  L.  543,  122  Am.  St. 
Rep.  405,  64  Atl.  998 ;  Furness  v.  Brummitt,  48  Ind.  App.  442, 
95  N.  E.  1114 ;  Craig  v.  GH/fin,  107  Ark.  298,  154  S.  W.  945 ; 
Board  of  Law  Library  Trustees  v.  Board  of  Supervisors,  99  Cal. 
571,  34  Pac.  244 ;  People  v.  Reid,  11  Colo.  138, 17  Pac.  302.)  We 
submit  that  it  was  beyond  the  power  of  the  board  to  rescind 
its  action  fixing  the  classification  of  Carbon  county  at  the  De- 
cember meeting,  and  its  attempt  to  do  so  is  a  nuUity. 
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MR.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

In  September,  1914,  there  was  laid  before  the  board  of 
[1]  county  commissioners  of  Carbon  county  the  assessment- 
roll  for  that  year  footed  to  show  property  within  the  county 
of  an  assessed  valuation  of  $8,015,072;  whereupon,  pursuant 
to  the  provisions  of  section  2975  of  the  Revised  Codes,  the 
board  made  and  caused  to  be  spread  upon  its  minutes  a  formal 
order  declaring  Carbon  county  to  be  a  county  of  the  fifth  class. 
In  virtue  of  this  classification,  if  properly  made,  there  came 
into  existence  the  ofSce  of  county  auditor  for  said  county,  and 
one  F.  A.  Hauswald  was  at  the  general  election  held  in  No- 
vember, 1914,  duly  elected  to  such  office.  A  certificate  of  elec- 
tion was  issued  to  him,  he  qualified  as  required  by  law,  and 
at  all  times  after  the  first  Monday  of  January,  1915,  sought 
to  perform,  and  held  himself  in  readiness  to  perform,  the 
duties  of  that  office.  Meanwhile,  and  at  its  regular  meeting 
in  December,  1914,  the  board  appointed  one  G.  L.  Pinley  to 
check  the  assessment-roll  for  1914  and  report  to  the  board 
''what  the  aggregate  assessment  of  said  county  was,"  and 
he,  on  December  23,  1914,  presented  his  report  to  the  effect 
that  after  making  certain  corrections  for  supposed  errors, 
supposed  double  assessments,  and  certain  deductions  made  by 
the  board  itself  after  December  1,  1^914,  there  remained 
$7,862,870  ''total  valuation  from  which  taxes  are  collectible." 
On  December  30,  1914,  this  report  was  "approved  and  ordered 
filed,"  whereupon  the  board  made  and  caused  to  be  spread 
upon  its  minutes  a  resolution  declaring  rescinded  the  order 
of  September  advancing  the  county  of  Carbon  to  the  fifth 
class,  because  made  "under  a  misapprehension  of  the  facts" 
due  to  "errors  and  double  assessments,  clerical  errors,  and 
other  mistakes."  In  consequence  of  this  action  the  board  de- 
clined to  recognize  Hauswald  as  county  auditor  and  refused 
to  pay  his  salary,  and  he  brought  this  proceeding  in  mandamvus 
to  compel  the  board  to  order  and  sign  warrants  to  him  there- 
for. 
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The  canse  was  sabmitted  for  decuion  upon  an  agreed  atate- 
ment  of  facts,  which  involved  the  conoesaion  that  the  resoln- 
tion  of  December  30  is  nogatoiy,  and  the  classification  made 
in  September  must  stand,  if  the  asBeasment-roU  as  then  ex- 
hibited, but  properly  corrected  and  footed,  disclosed  an  as- 
sessed valuation  greater  than  $8,000,000.  As  evidence  per- 
tinent to  such  corrections,  the  statement  of  facts  presented 
two  documents:  Exhibit  "A,"  containing  such  entries  on  the 
assessment-roll  as  the  commissioners  claim  were  duplications 
counted  in  the  total;  and  Exhibit  ^'B,"  containing  such  en- 
tries on  the  assessment-roll  as  were  omitted  by  the  assessor 
in  footing  the  same  because  he  deemed  them  duplications. 
Upon  this  data  the  trial  court  found  that  duplications  to  the 
amount  of  $23,100  were  shown  by  Exhibit  **A"  which  ought 
to  be  deducted  from  the  total;  that  unjustified  omissions  to 
the  amount  of  $8,225  were  shown  by  Exhibit  "B"  which  ought 
to  be  added  to  the  total;  and  that  the  true  assessed  valuation, 
as  shown  by  the  assessment-roll  in  September,  1914,  when  the 
order  of  classification  was  made,  was  $8,000,197.  Upon  these 
findings  judgment  was  entered  declaring  Carbon  county  to  be 
a  fifth  class  county,  and  commanding  that  Hauswald  be  paid 
as  county  auditor.  Prom  this  the  commissioners  appealed,  pre- 
senting the  naked  question  whether  the  findings  and  judgment 
are  warranted  by  the  evidence. 

The  cause  was  determined  by  the  district  court  wholly  upon 
[2]  the  evidence  furnished  by  Exhibits  *'A"  and  "B";  and 
as  this  evidence  is  purely  documentary,  this  court  may  deter- 
mine its  value  without  advantage  or  disadvantage  over  the 
learned  trial  judge.  With  regard  to  the  effect  of  Exhibit  "A*' 
the  contention  is. twofold:  By  the  respondent,  that  the  court 
was  without  authority  to  make  any  deductions  on  account  of 
double  assessments  supposedly  shown  thereby;  by  the  appel- 
lants, that  further  deductions  amounting  to  $5,030.70  should 
have  been  made.  We  shall  assume,  without  deciding,  that  the 
court  had  the  power  to  make  any  deductions  for  double  assess- 
ments clearly  commanded  by  the  evidence;  but,  so  assuming, 
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we  question  whether  any  of  the  deductionfl  made  were  thug 
commanded.  As  we  view  the  exhibit,  not  more  that  $8,590 
of  the  items  shown  by  it  and  excluded  by  the  court  even  seem 
to  be  eases  of  this  character;  while  the  evidence  as  to  the  re- 
mainder is  colorless  and  equivocal  or  suggests  a  different  con- 
clusion. So,  too,  a  most  liberal  view  of  the  items  which  the 
appellants  claim  should  have  been  excluded  could  not  justify 
the  exclusion  of  more>than  $3,435.70,  and  this  with  very  doubt- 
ful propriety.  Subtracting  these  amounts  from  the  total  of 
$8,015,072,  as  apparent  from  the  roll  in  September,  1914,  we 
still  have  a  valuation  of  $8,003,047.30,  which  result  renders 
any  inquiry  into  the  propriety  of  the  court's  additions  pursu- 
ant to  Exhibit  *'B"  wholly  unnecessary. 

In  our  opinion,  the  final  judgment  as  rendered  by  the  dis- 
trict court  was  correct,  and  is  therefore  affirmed. 

Affirmed* 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Hollowat 
concur. 


INTERSTATE  POWEK  CO.,  Respondent,  v.  ANACONDA 
COPPER  MIN.  CO.  BT  AL.,  Appellants. 

(No.  3,765.) 
(Submitted  June  26,  1&16.    Decided  July  17,  1916.) 

[159  Pae.  408.] 

EnUnent  Domairu — Complaint — Description  of  Land — Suffi- 
ciency— Practice — Trial — Bight  to  Open  and  Close — Evi- 
dence— New  Trial — Harmless  Error, 

Emiifent  Domiain — Trial  Practice — "Right  to  Open  and  Glose. 

1.  Quaere:  Has  the  owner  of  land  sought  to  be  eondemned  the  right 
to  open  and  close  on  the  question  of  damages  t 

New  Trial — Harmless  Error,  ' 

2.  For  alleged  error  in  a  ruling  which  worked  to  the  advantage  of  ; 
appellant,  rather  than  to  his  prejudice,  a  new  trial  will  not  be  ordered. 

Eminent  Domain — Complaint — Description  of  Land — Sufficiency. 

3.  Complaint  in  a    condemnation    suit  which    described  the  land  bj 
metes  and  bounds  on  three  sides,  and  on  the  fourth  merely  designated 
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a  navigable  river  as  the  boundary,  witbont  itating  tbat  bj  the  latter 
description  the  high  or  low  water  mark  was  meant,  held  snffieient  to 
meet  the  requirement  of  section  4529,  Beriaed  Codes. 

Same — Complaint — Area  of  Land. 

4.  Under  section  7337,  Revised  Codes,  the  area  of  the  land  sought 
to  be  acquired  by  condemnation  proceedings  is  not  required  to  be 
stated  in  the  petition. 

Same — Complaint — Unnecessary  Allegations. 

5.  Where  plaintiff  electric  power  company  in  a  condemnation  proceed- 
ing alleged  sufficient  facts  to  show  that  the  use  sought  to  be  made  of  the 
land  was  a  public  one,  it  was  not  necessary  to  specifically  allege  that 
there  was  a  present  or  prospective  demand  for  its  products. 

Same — Evidence — ^Immateriality. 

6.  Evidence  as  to  the  practicability  of  plaintiff's  power  plant  and  the 
method  of  its  installation,  held  properly  excluded  as  having  no  bear- 
ing on  the  question  at  issue — ^the  amount  of  damages  recoverable  by 
defendants. 

Same — Verdict — ^When  Conclusive. 

7.  A  verdict  in  a  condemnation  suit  which  was  based  upon  a  substan- 
tial conflict  in  the  evidence  and  was  well  within  the  ext^remes  fixed  by 
the  different  witnesses,  and  which  was  approved  by  the  trial  court  in 
denying  appellants'  motion  for  a  new  trial,  will  be  accepted  as  conclusive 
on  appeal. 

[As  to  evidence  of  damages  in  eminent  domain  proceedings,  see 
note  in  22  Am.  St.  Bep.  49.] 

Appeal  from  District  Court,  Sanders  County;  Asa  L.  Dun^ 
can,  Judge. 

Consolidated  Actions  by  the  Interstate  Power  Company 
against  the  Anaconda  Copper  Mining  Company  and  another. 
From  judgments  for  plaintiff  and  orders  denying  them  new 
trials,  the  defendants  appeal.    AfSrmed. 

Mr.  Henry  C.  Stiff,  for  Appellants,  submitted  a  brief  and 
argued  the  cause  orally. 

Messrs.  Tolan  d  Oaines,  for  Respondent,  submitted  a  brief; 
Mr.  B.  F.  Oaines  argued  the  cause  orally. 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 

the  court. 

The  following  statement,  which  is  in  part  quoted  from  ap- 
pellants' brief,  will  be  sufficient  to  illustrate  the  contentions 
made  herein  in  their  behalf:  ''The  respondent,  plaintiff  below, 
filed  in  the  district  court  seven  actions,  numbered  601,  602. 
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603,  604,  605,  606  and  608,  for  the  purpose  of  condemning 
certain  parcels  of  land  along  the  banks  of  Clark's  Fork  of 
the  Columbia  River,  in  Sanders  county,  Montana,  the  said 
lands  to  be  flooded  because  of  the  proposed  construction  of 
a  dam  or  dams  across  the  channel  of  said  stream,  'wherewith 
to  confine  and  impound  the  waters  of  said  river,  the  waters 
so  confined  and  impounded  to  be  then  and  thereafter  used  for 
the  generation  of  electrical  power.'  Plainti£F  sought  to  ac- 
quire a  fee-simple  title  to  the  lands  asked  to  be  condemned, 
'but  reserving  to  defendants  and  their  heirs,  personal  repre- 
sentatives, successors  and  assigns  the  right  of  access  to  the 
waters  of  the  aforesaid  river  at  any  and  all  times.'  The  Ana- 
conda Copper  Mining  Company,  one  of  the  appellants,  was 
made  a  defendant  in  all  of  said  actions,  and  the  sole  defendant 
in  cause  No.  608,  and  the  Blackfoot  Land  Development  Com- 
pany, the  other  appellant,  was  made  a  defendant  in  one  cause 
only.  No.  605.  There  were  other  parties  made  defendants 
in  six  of  the  cases,  but  awards  were  made  and  the  causes  tried 
in  the  district  court  as  to  the  Anaconda  Copper  Mining  Com- 
pany and  Blackfoot  Land  Development  Company  only,  and  they 
are  the  sole  appellants  in  this  court.  Appellants  filed  answers 
in  all  the  cases  in  which  they  were  made  parties,  on  July  15, 
1914,  and  on  that  date  an  'order  of  condemnation'  was  made 
and  filed  in  each  case,  and  commissioners  appointed."  After 
the  commission  had  made  its  award,  the  appellants,  being  dis- 
satisfied with  the  amount  of  damages  assessed,  appealed  there- 
from to  the  district  court.  The  several  causes  were  by  stipula- 
tion consolidated  for  the  purposes  of  the  trial  and  further 
proceedings  except  for  final  order  and  decree.  The  trial  was 
had  by  the  court  sitting  with  a  jury  on  November  17,  1914. 
Under  the  instructions  of  the  court,  the  jury  returned  a  sepa- 
rate verdict  in  each  case,  fixing  the  amount  which  they  found 
appellants  entitled  to  have  awarded  to  them,  and  a  separate 
judgment  was  rendered  for  this  amount.  While  the  appellant 
Blackfoot  Development  Company  was  made  defendant  in  cause 
605  only,  it  was  disclosed  during  the  trial  that  it  had  acquired 
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an  interest  in  some  of  the  lands  which  under  fhe  allegations 
in  the  pleadings  appeared  to  be  owned  by  the  Anaconda  Copper 
Mining  Company  only.  It  was  thereupon  agreed  by  counsel 
that  in  awarding  the  amounts  to  which  each  of  these  appellants 
should  be  found  entitled,  the  jury  should  make  their  award 
as  if  the  ownership  of  each  parcel  taken  were  correctly  set 
forth  in  the  pleadings.  Upon  the  return  of  the  seyeral  ver- 
dicts, final  orders  of  condemnation  and  decrees  were  made  and 
entered  in  accordance  with  the  stipulation  of  counsel.  Appel- 
lants' several  motions  for  new  trial  having  been  denied,  they 
brought  the  causes  to  this  court  by  separate  appeals  from  the 
several  judgments  and  orders  denying  their  motions.  All  of 
them  have  been  submitted  together  upon  one  brief. 

1.  At  the  commencement  of  the  trial,  after  argument  by 
[1]  counsel,  the  court  directed  that  the  plaintiff  assume  the 
burd^i  of  proof  as  in  ordinary  cases,  and  that  the  trial  pro- 
ceed accordingly.  This  ruling  is  made  the  basis  of  appellants' 
first  assignment  of  error.  There  is  a  diversity  of  opinion 
among  the  courts  as  to  which  party  has  the  right  to  open  and 
dose  the  trial  on  the  question  of  damages  in  this  class  of  cases. 
Mr.  Lewis  declares  it  to  be  the  rule,  supported  by  the  great 
weight  of  authority,  that  the  owner  is  entitled  to  open  and 
close.  The  cases  on  the  subject  are  cited  in  the  note  to  his  text. 
(Lewis  on  Eminent  Domain,  3d  ed.,  645.)  We  are  inclined 
to  disagree  with  Mr.  Lewis  in  his  conclusion.  But  we  are 
not  required  to  examine  the  cases  and  announce  a  rule  in 
this  case,  for  the  reason  that  counsel  made  no  objection  to  the 
court's  action,  stating  the  grounds  thereof,  as  required  by  the 
statute  (Rev.  Codes,  sec.  6785),  in  force  at  the  time  the  trial 
was  had.  But  aside  from  this,  if  it  be  conceded  that  the  ap- 
pellants had  the  right  to  open  and  close,  it  does  not  appear, 
nor  does  counsel  undertake  to  point  out,  wherein  the  appel- 
lants suffered  prejudice.  Counsel  is  content  to  rest  upon  the 
bare  statement  that  the  court  denied  him  the  right  in  question. 
[2]  The  course  pursued  by  the  court  would  seem  to  have 
been  to  their  advantage  rather  than  the  contrary,  for  it  cast 
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upon  the  respondent  the  burden  of  establishing  the  amount 
which  it  must  pay  appellants,  by  a  preponderance  of  the  evi- 
dence. Under  these  circumstances,  appellants'  claim  that  they 
are  entitled  to  a  new  trial  ought  not  to  be  treated  with  in- 
dulgence. (Rev.  Codes,  sec.  6593;  Copenka/ver  v.  Northern 
Pac.  B.  Co.,  42  Mont.  453,  113  Pac.  467;  White  v.  Chicago, 
M.  c&  St.  P.  Ry.  Co.,  49  Mont.  419,  143  Pac.  561.) 

2.  By  his  second  assignment,  counsel  questions  the  sufficiency 
of  the  several  complaints,  on  the  grounds  (a)  that  they  do  not 
[3]  contain  a  sufficient  description  of  the  several  parcels  of 
land  sought  to  be  condemned;  and  (b)  that  the  facts  stated 
do  not  show  that  the  lands  are  sought  for  a  public  use.  Section 
7337  of  the  Revised  Codes  declares  that  ''the  complaint  must 
contain  *  *  *  a  description  of  each  piece  of  land  sought 
to  be  taken."  The  description  of  each  piece  sought  to  be  taken 
is  set  forth  in  the  complaint  by  metes  and  bounds  on  three 
sides  definitely  fixed  as  to  length  and  location  by  reference  to 
the  lot,  section,  and  township  of  which  it  is  a  part,  as  designated 
by  the  public  land  surveys.  For  the  other  boundary,  the  river 
merely  is  designated.  The  objection  made  is  that  the  descrip- 
tion does  not  state  that  this  means  the  line  of  low  or  high 
water,  and  hence  the  designated  boundaries  do  not  inclose  the 
area  sought.  This  contention  is  wholly  without  merit.  It  is 
a  matter  of  common  knowledge  that  Clark's  Fork  of  the  Co- 
lumbia River  is  a  navigable  stream,  and  that  grants  of  public 
lands  lying  along  its  course  are  bounded  on  that  side  by  the 
line  of  the  stream  at  low  water.  Mention  of  the  stream  as 
the  extent  of  a  boundary  which  terminates  in  that  direction 
is  sufficient  to  show  a  connection  between  such  boundary  and 
the  line  of  low  water.  This  is  in  accord  with  the  rule  declared 
by  our  statute.  (Rev.  Codes,  sec.  4529.)  In  any  event,  it 
meets  the  requirement  of  the  rule  that  ''that  is  certain  which 
can  be  made  certain  by  means  of  the  description  or  references 
contained  in  the  petition."  (Lewis  on  Eminent  Domain,  3d 
ed.,  549.) 

53  Mont.- 
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Counsel  suggests  also  that  the  description  is  insufficient  be- 
cause it  does  not  state  the  area  of  each  piece  taken.  The  stat- 
[4]  ute  does  not  require  the  area  to  be  stated.  (Sec.  7337.) 
Its  requirement  is  met  when  the  description  is  definite  enough 
to  identify  the  land  sought  to  be  taken,  even  though  it  be  con- 
ceded that  the  statement  of  the  area  would  materially  aid  in 
its  identification. 

The  second  ground  of  criticism  stated  aboTe  proceeds  upon 
the  idea  that  under  the  requirement  of  the  statute  that  the  com- 
plaint contain  a  ''statement  of  the  right  of  the  plaintifif/'  it 
was  incumbent  upon  the  respondent  to  allege  that  there  is 
either  a  present  or  prospective  demand  for  the  electric  current 
which  it  proposes  to  produce.  It  is  alleged  that  the  purpose  for 
which  the  respondent  was  organized  was,  among  other  things, 
for  the  construction  of  an  electric  power  plant  by  the  use  of 
water  in  the  river;  that  the  lands  sought  to  be  condemned  are 
necessary  for  that  purpose ;  that  the  current  so  to  be  generated 
will  be  used  to  supply  power  for  pumping  and  distributing  to 
and  upon  lands  arid  and  semi-arid  in  character,  water  already 
appropriated  and  to  be  appropriated  from  the  river  for  the 
benefit  of  all  persons  who  shall  desire  to  purchase  and  use  the 
same;  that  it  is  also  to  be  used  for  the  purpose  of  aiding  in 
the  operation  of  industrial  and  commercial  enterprises  in  the 
county  and  state,  and  to  furnish  heat,  light  and  power  to  the 
public  generally,  etc.  This,  we  think,  is  sufficient  under  the  de- 
cision in  Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont. 
108,.  10  Ann.  Gas.  1055,  8  L.  R.  A.  (n.  s.)  567,  88  Pac.  773,  to 
[5]  show  that  the  proposed  use  is  a  public  use,  as  well  as  that 
there  is  a  present  or  prospective  demand  for  the  product  of  the 
enterprise. 

Counsel  cites  no  authorities  to  sustain  his  position.  In  our 
opinion,  it  would  discourage,  if  not  altogether  prevent,  the  in- 
vestment of  capital  in  such  enterprises,  to  declare  a  rule  which 
would  require  the  plaintiflE  in  every  case  to  allege  and  prove 
that  its  product  can  be  profitably  disposed  of  in  the  markets  of 
the  country.    Men  invest  capital  upon  the  hope  and  expecta- 
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tion  of  profit  by  disposing  of  their  product,  in  whatever  form, 
in  the  markets  where  others,  who  are  engaged  in  like  enter- 
prises, dispose  of  their  product.  It  is  not  infrequently  the  case 
that  an  enterprise  creates  its  own  market  by  furnishing  a  pro- 
duct to  supply  comforts,  conveniences  and  facilities  which  were 
theretofore  unknown,  or,  if  known,  were  of  inferior  quality  or 
were  obtained  at  greater  cost.  Whether  the  founder  of  a  pro- 
posed enterprise  purposes  to  enter  the  market  in  order  to  com- 
pete for  the  favor  of  the  public  with  the  owners  of  other  enter- 
prises of  the  same  character,  or  to  furnish  a  new  product  which 
will  create  a  market  for  itself  by  supplying  a  public  want  not 
theretofore  supplied,  is  an  inquiry  which  is  not  determinative  of 
the  question  whether  the  enterprise  is  a  public  use.  The  stat- 
ute declares  what  are  public  uses  for  which  lands  may  be  con- 
demned. ,  Among  these  are  power  plants  to  provide  electric 
current  for  sale  or  for  productive  use,  or  to  pump  water  for  the 
purpose  of  irrigation,  or  for  sale  for  other  useful  purposes. 
(Rev.  Codes,  sec.  7331;  Helena  Power  Transmission  Co.  v. 
Spratt,  supra,)  It  is  sufficient  to  make  out  a  case  if  the  allega- 
tions of  the  complaint  disclose  that  the  plaintiff  is  one  of  the 
agencies  through  which  the  state  has  chosen  to  exercise  the 
power  of  eminent  domain,  and  that  the  use  to  which  the  prop- 
erty sought  to  be  taken  is  one  of  the  public  uses  enumerated  in 
the  statute.  This  is  what  is  meant  by  the  requirement  that  the 
complaint  must  contain  a  statement  of  the  right  of  plaintiff.  It 
wouiu  be  absurd  to  lay  down  a  rule  which  would  require  a  rail- 
road company  to  show  that  it  has  a  present  or  prospective  mar- 
ket for  its  potential  carrying  capacity,  as  a  condition  precedent 
to  the  exercise  of  its  right  to  acquire  a  right  of  way.  So,  also, 
it  would  be  impossible  for  a  mining  company  seeking  to  acquire 
a  right  of  way  for  a  road  to  its  mine  or  smelter,  or  land  for  a 
dumping  ground  for  its  tailings  or  refuse  matter,  to  show  that 
it  could  find  a  demand  in  the  markets  of  the  world  for  its  min- 
eral product. 

3.  Several  of  appellants'  assignments  question  the  propriety 
[6]    of  the   court's   rulings  in   admitting   and  excluding  evi- 
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dence.  We  find  no  error  in  any  of  them.  Much  of  the  evidence 
related  to  the  practicability  of  the  plan  adopted  by  the  plaintiff 
for  the  installation  of  its  plant,  and  kindred  qnestions  which 
conld  not  in  any  way  aid  the  jury  in  ascertaining  the  amount  of 
damages  to  which  the  appellants  were  entitled — the  only  inquiry 
which  was  before  the  court  for  determination.  The  complaint 
in  this  behalf  amounts  to  nothing  more  than  that  the  court 
did  not  permit  the  appellants  to  introduce  other  evidence  of  the 
same  character,  and  thus  further  confuse  the  issue  to  be  sub- 
mitted to  the  jury. 

4.  There  is  no  basis  for  the  contention  that  the  evidence  is 
insufficient  to  justify  the  several  verdicts.  Upon  the  assumption 
[7]  that  all  the  evidence  introduced  by  the  appellants  upon  the 
question  of  damages  was  competent,  the  most  that  can  be  said  of 
it  as  a  whole  is  that  it  presents  a  substantial  conflict,  and  that 
the  finding  of  the  jury  in  each  case  is  well  within  the  extremes 
fixed  by  the  different  witnesses.  This  being  so,  and  the  court 
having  approved  the  findings  of  the  jury  by  denying  appellants' 
motion  for  a  new  trial,  we  must  accept  the  result  as  conclusive. 
(Helena  &  Livingston  Smelting  *&  Reduction  Co.  v.  Lynch^  25 
Mont.  497,  65  Pac.  919 ;  Yellowstone  Park  R.  R.  Co.  v.  Bridget 
Coal  Co.,  34  Mont.  545,  115  Am.  St.  Bep.  546,  9  Ann.  Cas.  470, 
87  Pac.  963.) 

The  several  judgments  and  orders  are  affirmed 

Alfimied* 

Mb.  Justice  Hollowat  and  Mb.  Justice  Sannbb  concur. 
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BATCH,  Appellant,  v.  HELENA  LIGHT  ft  RAILWAY  CO. 

BT  AL.,  BeSPONDSNTEL 

(No.  3,659.) 
(Submitted  Majr  11,  1916.    Decided  July  17,  1916.) 

[159  Pae.  411.] 

Personal  Injuries — Carrier  and  Passenger — Street  RaUways-^ 
Inspection  of  Appliances  —  Duty  of  Carrier  —  Appeal  wnd 
Error — Theory  of  Case. 

Personal  Injuries — Theory  of  Case— AppeaL 

1.  Where  a  personal  injury  case  against  a  carrier  was  tried  as  though 
the  latter's  duty  to  provide  safe  conveyances  was  governed  by  the 
common  law  and  without  regard  to  section  5301,  Revised  Codes,  it  wiU 
be  determined  on  appeal  under  the  same  theory. 

Same— Street  Railways — Liability  of  Carrier — Erroneous  Instructions. 

2.  Instructions  in  an  action  by  a  passenger  against  a  street  railway 
company  tried  under  the  common  law,  that  the  carrier's  responsibility 
for  personal  injuries  due  to  defective  appliances  was  confined  to  cases 
where  such  defects  were  visible  or  of  long  standing,  and  that  respon- 
sibility could  be  avoided  by  a  showing  that  some  sort  of  an  inspection 
had  been  made  by  a  person  competent  to  make  a  proper  one,  were 
erroneous,  the  carrier  under  the  common-law  rule  being  liable  for  defects 
which  a  most  rigid  examination  might  disclose,  and  for  the  slightest 
i^egligence  in  this  respect. 

Same — Liability  of  Carrier — Correct  Statement  of  Law. 

3.  Where  the  jury  were  correctly  instructed  that  proof  of  the  acci- 
dent to  plaintiff  caused  by  the  breaking  of  a  strap  while  the  conductor 
was  in  the  act  of  registering  a  fare  by  means  of  it,  cast  upon  defendant 
company  the  burden  of  its  exoneration;  that  it  owed  to  plaintiff  the 
highest  degree  of  care;  that  such  degree  of  care  was  required  in  the 
inspection  of  its  equipment,  including  the  strap,  and  keeping  it  in 
repair,  and  to  anticipate  all  such  results  as  might  reasonably  be  ex- 
pected in  view  of  the  conditions  under  which  the  equipment  might  be 
used,  error  in  other  instructions  touching  the  liability  of  defendant 
was  rendered  harmless. 

Same — ^Inspection  of  Appliances — Insufficiency. 

4.  Inspection  of  a  strap  used  by  the  conductor  in  a  street-car  for  regis- 
tering fares,  made  by  looking  at  it  without  subjecting  it  to  an  actual 
test,  was  insufficient  to  relieve  the  railway  company  from  liability  for 
injuries  caused  to  plaintiff  by  the  breakmg  of  the  strap  while  being 
used  by  the  conductor,  and  his  consequent  fall  upon  plaintiff. 

Mb.  Justice  Hollow  ay  dissenting. 

[Liability  of    carrier  to    passenger   for   injury  caused  by  faU  of 
window  of  car,  see  note  in  AnzL  Oas.  1912B,  850.] 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J,  M. 
Clements,  Judge. 
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Action  by  Mary  Batch  against  the  Helena  Light  &  Railway 
Company  and  another.  From  a  judgment  for  defendant,  and 
an  order  denying  a  motipn  for  new  trial,  plaintiff  appeals. 
Reversed  and  remanded. 

Messrs.  E.  A.  &  F.  E,  Carletan,  for  Appellant,  submitted  a 
brief ;  Mr.  E.  A.  Carleton  argued  the  cause  orally. 

Plaintiff  having  proven  by  competent  testimony  the  happen- 
ing of  the  accident,  the  burden  was  then  upon  the  defendants 
to  prove  that  they  had  done  everything  which  the  law  required 
them  to  do  to  avoid  the  accident.  This  they  failed  to  do. 
(Emerson  v.  Buite  Electric  Ry.  Co.,  46  Mont.  454,  458,  129  Pac. 
319 ;  Bond  v.  United  Railroads  of  San  Francisco,  24  Cal.  App. 
157,  140  Pac.  982,  985.)  '*A  railroad  company  is  bound  to 
know  the  effect  of  time  and  weather  upon  its  appliances,  and  it 
should,  by  proper  inspection,  and  timely  changes  and  renewals, 
keep  them  safe.'*  (1  Nellis  on  Street  Railways,  sec.  290; 
Leonard  v.  Brooklyn  Heights  R.  Co.,  57  App.  Div.  125,  67  N.  Y. 
Supp.  985 ;  Smith  v.  Metropolitan  Street  Ry.  Co.,  59  App.  Div. 
60,  69  N.  Y.  Supp.  176;  0 'Flaherty  v.  Nassau  Electric  Ry.  Co., 
34  App.  Div.  74,  54  N.  Y.  Supp.  96 ;  Weir  v.  Union  Ry.  Co.,  112 
App.  Div.  109,  98  N.  Y.  Supp.  268 ;  Hegeman  v.  Western  R.  R. 
Corp,,  13  N.  Y.  925,  64  Am.  Dec.  517.)  Under  the  foregoing 
authorities,  the  evidence  is  insufficient  to  sustain  the  verdict  and 
judgment  rendered  thereon,  for  the  reason  that  there  is  no 
evidence  whatever  that  the  appliance  in  question  was  ever  in- 
spected, other  than  by  a  mere  visual  examination.  Such  an 
inspection  is,  as  a  matter  of  law,  insufficient.  {Leveret  v. 
Shreveport  Belt  Ry.  Co.,  110  La.  399,  34  South.  579 ;  Williams 
V.  Louisiana  Electric  Light  etc.  Co.,  43  La.  Ann.  295,  300,  8 
South.  938 ;  Alden  v.  New  York  Central  R.  R.  Co.,  26  N.  Y.  102, 
82  Am.  Dec.  401 ;  Siem^en  v.  Oakland  S.  L.  (&  H.  Electric  Ry., 
134  Cal.  494,  66  Pac.  672 ;  Philadelphia  etc.  R.  R.  Co.  v.  Derby, 
14  How.  (U.  S.)  486,  14  L.  Ed.  502;  New  Jersey  R.  R.  Co.  v. 
Kennard,  21  Pa.  St.  203;  Meier  v.  Pennsylvania  R.  R.  Co.,  64 
Pa.  St.  225,  3  Am.  Rep.  581 ;  Laing  v.  Colder,  8  Pa.  St.  479,  482, 
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49  Am.  Dec.  533;  Spellman  v.  Lincoln  Rapid  Transit  Co.,  36 
Neb.  890,  38  Am.  St.  Rep.  753,  20  L.  R.  A.  316,  55  N.  W.  270 ; 
Dougherty  v.  Missouri  B.  B,  Co.,  97  Mo.  647,  661,  8  S.  W.  900, 
11  S.  W.  251 ;  Palmer  v.  President  etc.  of  D.  <fe  H.  Canal  Co., 
120  N.  Y.  170, 17  Am.  St.  Rep.  629,  24  N.  E.  302.) 

Mr.  Odell  W.  McConnell,  for  Respondents,  submitted  a  brief, 
and  argued  the  cause  orally. 

The  principles  of  law  enunciated  in  instructions  9,  12  and  13 
can  be  found  almost  verbatim  in  the  text-books  and  adjudicated 
cases  as  approved  instructions.  (36  Cyc.  1501;  Miller  v.  United 
By.  &  Electric  Co.,  108  Md.  84,  17  L.  R.  A.  (n.  s.)  978,  69  Atl. 
636 ;  Casper  v.  Jfrydock  etc.  B.  Co.,  23  App.  Div.  451,  48  N.  T. 
Supp.  352 ;  Ghriffin  v.  Interurbwn  Street  B.  B.  Co.,  46  Misc.  Rep. 
328,  94  N.  Y.  Supp.  854 ;  Kelly  v.  Metropolitan  Street  By.  Co., 
25  Misc.  Rep.  194,  54  N.  Y.  Supp.  173 ;  Houston  City  Street  By. 
Co.  V.  Autrey,  4  Tex.  Civ.  635,  23  S.  W.  817;  2  Brickwood's 
Sackett  on  Instructions  to  Juries,  sec.  2030 ;  Brod  v.  St.  Louis 
Transit  Co.,  115  Mo.  App.  202,  91  S.  W.  993.) 

Instruction  13  held  the  defendants  to  the  highest  degree  of 
care,  and  told  the  jury  that  before  they  could  find  a  verdict  in 
favor  of  the  defendants  they  must  find  that  the  injury  was 
caused  without  any  negligence  on  the  part  of  the  defendants. 
This  was  the  gravamen  of  the  case,  for  unless  the  plaintiff 
proved  negligence  on  the  part  of  the  defendants,  she  could  not 
expect  to  recover.  That  this  instruction  correctly  states  the 
law,  see  the  following  cases:  Southern  Car  &  Foundry  Co.  v. 
Jennings,  137  Ala.  247,  34  South.  1002 ;  Louisville  <&  N.  By.  Co. 
V.  Campbell,  97  Ala.  147,  12  South.  574 ;  Louisville  &  N.  By.  Co. 
V.  Allen's  Admr.,  78  Ala.  494;  2  Brickwood's  Sackett  on  Instruc- 
tions, sees.  1409,  1508. 

Counsel  cites  the  case  of  Weir  v.  Union  By.  Co.,  112  App.  Div. 
109,  98  N.  Y.  Supp.  268,  as  being  on  all-fours  with  this  case. 
In  that  case  the  doctrine  of  res  ipsa  loqudtur  was  held  applicable, 
because  the  passenger  was  injiired  by  the  falling  of  a  device  used 
in  registering  fares.    In  the  case  at  bar  the  device  for  register- 
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ing  fares  did  not  fall,  nor  was  there  any  defect  therein,  nor  was 
any  shown.  In  the  Weir  Case  the  apparatus  fell  without  ap- 
parent cause.  Not  so  in  the  case  at  bar.  The  reason  that  the 
strap  puUed  out  was  because  the  conductor  tugged  and  pulled 
at  it  three  or  four  times.  There  is  no  evidence  that  the  register 
strap  was  in  such  a  condition  before  the  accident  that  it  was 
likely  to  pull  out,  and  in  the  absence  of  evidence  that  such  a 
condition  existed  before  the  accident,  the  company  is  not  charge- 
able with  negligence,  and  the  maxim  res  ipsa  loquitur  does  not 
apply.  (Millie  v.  Manhattan  By.  Co.,  10  Misc.  Bep.  734,  31 
N.  Y.  Supp.  801.) 

MR.  JUSTICE  SANNER  delivered  the  opinifin  of  the  court. 

The  plaintiff  by  this  action  sought  damages  for  personal  in- 
juries which  she  claims  to  have  sustained  while  traveling  as  a 
passenger  for  hire  on  one  of  the  street-cars  of  the  defendant 
Helena  Light  &  Railway  Company  bound  for  Kenwood,  a  suburb 
of  this  city.  The  undisputed  facts  are :  That  at  the  end  of  the 
car  and  just  under  the  roof  there  was  a  device  for  registering 
fares,  worked  by  means  of  a  bar  extending  the  length  of  the  car, 
to  which,  at  intervals,  straps  were  attached  in  pairs,  one  of 
such  straps  being  on  one  side  of  the  bar  for  tickets,  and  one  on 
the  other  side  for  cash  fares.  These  straps  were  connected  to 
the  bar  by  means  of  short,  projecting  metal  levers,  through  a 
slit,  each  strap  being  riveted  so  as  to  form  a  loop.  That  while 
the  car  approached  the  curve  at  Lawrence  Street  and  Harrison 
Avenue,  the  defendant  King  as  conductor  was  registering  fares, 
and  as  it  entered  said  curve  he  pulled  one  of  the  ticket  straps, 
which  gave  way,  causing  him  to  fall  against  and  upon  the  plain- 
tiff. Just  how  the  strap  gave  way,  with  what  violence  the  con- 
ductor fell,  and  whether  as  the  result  the  plaintiff  sustained 
any  serious  injury,  are  subjects  of  conflicting  evidence.  The 
verdict  was  for  the  defendants,  and  plaintiff  has  appealed  from 
the  judgment  entered  in  consequence,  as  well  as  from  an  order 
denying  her  a  new  trial.    The  errors  assigned  comprehend  four 
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rulings  upon  evidence,  three  given  instmctions,  and  the  refusal 
of  a  new  trial. 

1.  While  the  complaint  contains  several  charges  of  negli- 
gence, reliance  was  placed  upon  negligence  in  permitting  the 
registry  strap  to  be  and  become  deficient.  As  three  of  the  as- 
signed rulings  upon  evidence  relate  to  the  condition  of  the  car 
in  other  respects,  and  as  the  fourth  was  waived  upon  oral  argu- 
ment before  us,  we  find  nothing  prejudicial  in  any  of  these 
rulings. 

2.  The  position  of  the  defendants  was  and  is  that  they  cannot 
[1, 2]  be  held  to  answer  for  the  plaintiff's  injuries,  if  she  sus- 
tained any,  because  the  company  had  performed  its  full  duty 
of  care  toward  her  by  causing  the  car  in  question  to  be  inspected 
within  a  few  hours  prior  to  the  accident,  which  inspection  failed 
to  reveal  any  defect  in  the  equipment.  To  enforce  this  view 
upon  the  jury,  it  offered,  and  the  court  gave,  three  instructions 
numbered  9,  12  and  13,  of  which  the  plaintiff  here  complains. 
It  is  perfectly  clear  that  under  any  possible  interpretation  of 
section  5301  of  our  Codes,  these  instructions,  as  well  as  the  view 
they  were  offered  to  express,  were  erroneous ;  but  as  this  section 
was  not  invoked  by  either  piarty  at  the  trial  and  the  cause  was 
presented  as  though  governed  by  the  common  law,  it  must  be 
judged  here  in  accordance  with  that  theory.  So  judged,  we 
think  instructions  9  and  12  are  still  open  to  criticism,  and,  if 
they  stood  alone,  might  command  a  reversal.  The  responsibility 
of  a  street  railway  company  to  its  passengers  for  injuries  due 
to  defective  appliances  is  not  even  at  the  common  law  confined 
to  cases  where  such  defects  ar^  visible  or  of  long  standing;  nor 
can  it  be  avoided  on  the  mere  showing  that  some  sort  of  an  in- 
spection was  made  by  a  person  competent  to  make  a  proper  one. 
Such  responsibility  is  covered  by  the  rule — as  old  as  the  stage- 
coach and  applicable  alike  to  all  carriers  of  passengers — found  in 
the  text  of  Story  on  Bailments,  sections  592,  601a:  '*If  there  is 
any  defect  in  the  original  construction  of  a  stage-coach,  as,  for 
example,  in  the  axletree,  although  the  defect  be  out  of  sight 
and  not  discoverable  upon  a  mere  ordinary  examination,  yet  if 
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the  defect  might  be  discovered  by  a  more  minute  examination, 
and  any  damage  is  occasioned  to  a  passenger  thereby,  the  coach 
proprietors  are  answerable  therefor.  The  same  rule  will  apply 
to  any  other  latent  defect,  which  might  be  discovered  by  a  more 
minute  examination  and  more  exact  diligence.  •  •  •  Where 
any  damage  or  injury  happens  to  the  passengers  by  the  breaking 
down  or  overturning  of  the  coach  or  by  any  other  accident 
occurring  on  the  road,  the  presumption  prima  facie  is  that  it 
occurred  by  the  negligence  of  the  coachman;  and  the  onus 
probandi  is  on  the  proprietors  of  the  coach,  to  establish  that 
there  has  been  no  negligence  whatsoever,  and  that  the  damage 
or  injury  has  been  occsusioned  by  inevitable  casualty,  or  by  some 
cause  which  human  care  and  foresight  could  not  prevent;  for 
the  law  will,  in  tenderness  to  human  life  and  human  limbs,  hold 
the  proprietors  liable  for  the  slightest  negligence,  and  will  com- 
pel them  to  repel,  by  satisfactory  proof,  every  imputation 
thereof. ' ' 

But  these  instructions  do  not  stand  alone ;  and  when  they  are 
[3]  considered  with  the  other  instructions  touching  the  measure 
of  defendants'  duty,  we  are  impelled  to  the  view  that  the  jury 
could  not  have  misunderstood.  In  the  plainest  language  they 
were  told  that  proof  of  the  accident  cast  upon  the  company  the 
burden  of  its  own  exoneration ;  that  it  owed  to  the  plaintiff  as  a 
passenger  the  highest  degree  of  care;  that  such  degree  of  care 
was  required  in  the  inspection  of  its  equipment,  including  the 
register  strap  and  involved  the  duty  to  keep  its  equipment  in 
repair,  and  to  anticipate  all  such  results  as  might  reasonably  be 
expected  in  view  of  the  conditions  under  which  the  equipment 
might  be  used.  As  this  correctly  expresses  the  common  law  of 
the  subject,  we  are  not  disposed  to  order  a  retrial  because  of 
error  in  the  instructions. 

3.  The  case  was  submitted  to  the  jury  as  though  the  evidence 
[4]  touching  the  inspection  was  sufficient,  if  true,  to  rebut  the 
presumption  of  negligence  which  arose  on  proof  of  the  accident. 
This  was  error.  So  far  as  the  register  strap  is  concerned,  the 
only  suggestion  of  an  inspection  is  made  by  Vickery,  who  says: 
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'  Direct  examination:  "That  car  went  out  about  12:30  on  the 
30th  in  good  condition.  Q.  Were  the  straps  in  good  condition! 
A.  As  far  as  I  could  learn  and  see." 

Cross-examination:  '*!  went  through  to  see  if  any  straps  were 
broken  out,  or  missing,  or  bad  straps.  I  didn't  go  around  and 
jerk  on  the  straps  to  see  if  there  was  any  weak  straps  in  there. 
I  looked  at  the  bell  cord  and  turned  the  lights  on.  That  was 
all  I  did  in  inspecting  the  straps.  Q.  Looked  at  themf  A.  Yes, 
sir." 

Redirect:  "I  worked  on  and  inspected  car  4  on  April  30, 1913, 
the  day  of  the  accident — ^in  the  morning  some  time.  I  was  in- 
specting the  controllers,  and  repaired  the  controllers,  and  in- 
spected the  car  in  general  at  that  time.  Q.  Were  you  in  the 
interior  of  the  car  where  the  straps  were  ?  A.  Yes,  sir.  Q.  Did 
you  inspect  the  straps  in  that  particular  t  A.  Yes,  sir.  Q.  Did 
you  find  anything  wrong  with  the  cart     A.  No,  sir." 

Recross-examination :  *'A11  of  my  inspection  on  the  30tu  of 
April  was  on  the  controllers,  inside  of  the  car.  As  I  remember 
it  my  entire  inspection  was  confined  to  that.  •  •  •  I  don't 
remember  what  I  did  to  the  controllers.  I  remember  looking 
at  the  brushes  and  the  motor  through  the  car  in  general.  I 
don't  remember  anything  else.  I  have  told  you  all  that  was 
ever  done  on  this  occasion  on  this  car." 

Whether  the  strap  broke  below  the  rivet  or  pulled  through 
the  rivet  is  the  subject  of  some  contention;  but  it  is  of  little 
consequence.  The  important  fact  is  that  it  gave  way,  caused 
the  conductor  to  lose  his  balance  and  to  fall  upon  the  plaintiff, 
and  Vickery,  it  will  be  observed,  does  not  intimate  that  weak- 
ened defects,  short  of  actual  breakage,  could  have  been  discov- 
ered by  any  such  inspection  as  he  gave  the  straps,  or  could  not 
have  been  discovered  by  submitting  them  to  scrutiny  or  to  some 
practicable  test.  His  inspection  as  he  describes  it  may  have 
been  merely  a  sweeping  glance.  The  safety  and  comfort  of 
people  who  pay  for  their  transportation  by  a  common  carrier 
require  somethings  more  than  this,  and  something  more  than  this 
was  practicable.    In  use  the  straps  were  to  be  jerked  with  suSl- 
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cient  force  to  work  the  register,  and  an  obyiona  test  of  tlieir 
efficiency  for  that  purpose  was  to  pnt  them  through  that  opera- 
tion. That  such  a  test  probably  would,  that  even  a  dose  and 
careful  scrutiny  might  have  revealed  the  weakness  is  to  b«f 
gathered  from  the  defendants'  own  case,  for  King,  the  con- 
ductor in  whose  hands  the  strap  gave  way,  says: 

^'I  got  hold  of  this  strap  and  I  rang  it  up  in  the  usual  man- 
ner, and  so  far  as  I  could  tell  the  rivet  pulled  out  and  the 
strap  pulled  loose  some  way.  I  don't  know  just  how,  and  I  lost 
my  balance  and  fell  over  toward  the  side  of  the  car.  •  •  • 
I  could  not  say  that  I  pulled  the  strap  more  than  once.  •  •  • 
I  did  not  use  any  more  force  than  I  ordinarily  would  in  ring- 
ing up  fares.  •  •  •  I  have  no  recollection  at  all  of  how 
many  times  I  pulled.  •  •  •  I  don't  remember  anything 
about  the  register  not  working.  •  •  •  I  don't  recall  that  I 
pulled  it  once  and  it  didn't  work  and  got  hold  of  it  again  and 
gave  it  a  sudden  jerk.  •  •  •  I  am  not  positive  whether  the 
strap  broke  in  two  or  whether  it  pulled  off  in  the  rivet."  We 
have  quoted  the  rule  at  the  common  law  as  stated  by  Story, 
and  we  subjoin  a  version  of  the  same  rule  as  applied  to  street 
railways  by  a  modem  authority:  ''While  street  railroads,  as 
common  carriers,  are  not  insurers  of  the  absolute  safety  of  their 
passengers  and  do  not  insure  them  against  all  hazards  incident 
to  their  transportation,  they  are  required  to  exercise,  through 
their  servants,  a  very  high  degree  of  care,  skill,  diligence  and 
foresight,  such  as  should  be  exercised  by  very  careful  and  skill- 
ful railroad  employees,  to  avoid  injury  and  loss  of  life  to  those 
whom  they  undertake  to  carry  as  passengers,  and  for  injuries 
resulting  from  a  failure  of  duty  in  this  regard  they  are  liable. 
•  •  •  The  inspection  of  its  cars  and  appliances,  roadbed 
and  machinery  must  be  such  as,  in  the  judgment  of  those  who 
understand  the  subject,  will  be  sufficient  to  secure,  or  such  as 
experience  has  shown  to  be  sufficient  to  secure,  the  safety  of  its 
passengers.  Where  an  accident  happens  to  a  passenger  by  the 
breaking  of  one  of  the  railway  company's  appliances,  the  bur- 
den is  upon  it  to  show  affirmatively  a  condition  of  things  which 
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would  exonerate  it  from  liability."  (1  NdliB  on  Street  Bail- 
ways,  sees.  274,  290.)  Under  this  rnle,  the  defendants'  showing 
of  care  by  reason  of  inspection  was  insufKcient  as  a  matter  of 
law.  (See  Weir  v.  Union  Ry.  Co.,  112  App.  Div.  109,  98  N.  Y. 
Supp.  268 ;  Leonard  v.  Brooklyn  Heights  Ry.  Co.,  57  App,  Div. 
125,  67  N.  Y.  Supp.  985 ;  Smith  v.  Metropolitan  St.  Ry.  Co.,  59 
App.  Div.  60,  69  N.  Y.  Supp.  176 ;  Volkmar  v.  Manhattan  Ry. 
Co.,  134  N.  Y.  418,  30  Am.  St.  Rep.  678,  31  N.  B.  870;  Tread- 
well  V.  Whittier,  80  Cal.  574,  585, 13  Am.  St.  Rep.  175,  5  L.  R.  A. 
498,  22  Pac.  266;  Texas  etc.  Ry.  Co.  v.  Hamilton,  66  Tex.  92, 
17  S.  W.  406 ;  Palmer  v.  President  etc.  of  D.  &  H.  C.  Co.,  120 
N.  Y.  170, 17  Am.  St.  Rep.  629,  24  N.  E.  302 ;  Geriach  v.  Detroit 
United  Ry.,  171  Mich.  474,  137  N.  W.  256 ;  Texas  etc.  Ry.  Co.  v. 
AUen,  114  Fed.  177,  52  C.  C.  A.  133.) 

What  importance  this  aspect  of  the  case  may  have  assumed 
in  the  deliberations  of  the  jury  we  can  only  infer  from  the  fact 
that  the  evidence  and  the  instructions  commanded  a  verdict  for 
the  plaintiff  in  some  amount,  unless  the  defendants,  by  reason 
of  the  so-called  inspection,  had  exonerated  themselves  from  all 
blame.  It  is  true  we  may  question  the  extent  of  plaintiff's 
injuries  attributable  to  the  accident;  but  that  is  a  pure  gratuity, 
for  there  was  ample  evidence  to  show  substantial  damage,  as 
there  was  sufficient  to  warrant  the  view  that  the  damage  was 
only  nominal.  We  may  not  upon  this  record  assert  that  the 
correct  result  was  reached  because  of  our  doubt  upon  the  ques- 
tion of  damages. 

According  to  the  theory  on  which  the  case  was  tried,  the  de- 
fendant King  was  not  at  fault,  because  he  had  nothing  to  do 
with  the  defective  condition  of  the  strap.  So  far  as  he  is  con- 
cerned, the  judgment  must  be  afiSrmed ;  but  as  to  the  other  de- 
fendants, the  judgment  and  order  appealed  from  are  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Bbantly  concurs. 
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Mb.  Justice  Hollow  ay  :  I  dissent.  Asstuning  that  we  are 
bound  by  the  theory  of  the  case  adopted  in  the  trial  court  and 
that  such  theory  was  erroneous,  I  am  unable  to  subscribe  to  the 
doctrine  announced  by  the  majority  which  furnishes  the  only 
ground  for  a  reyersal  of  the  judgment. 

In  negligence  eases,  inspection  is  never  required  for  its  own 
sake.  It  is  but  a  means  to  an  end,  and  whencYer  it  appears 
that  reasonable  inspection  would  not  disclose  the  latent  defect 
which  is  ultimately  responsible  for  an  injury,  a  failure  to  make 
such  inspection  does  not  constitute  negligence. 

There  cannot  be  any  dispute  upon  this  record  that  the  only 
purpose  the  strap  in  question  was  designed  to  serve  was  to 
operate  the  lever  which  in  turn  caused  the  registering  device 
to  record  the  fare.  It  was  not  intended  to  sustain  the  weight 
of  a  man  or  to  resist  any  strain  wbich  might  be  put  upon  it. 
Since  its  purpose  was  to  operate  the  lever,  the  utmost  that  could 
have  been  required  of  an  inspector  was  that  he  should  test 
it  by  moving  the  lever,  and  had  he  done  so,  it  would  have  re- 
sponded to  the  test  for  all  that  appears  from  this  record,  and 
the  company  would  have  been  acquitted  of  the  charge  of  negli- 
gence under  the  theory  adopted  by  the  plaintiff.  There  is  not 
any  contention  made  by  plaintiff  that  the  strap  broke  by  reason 
of  the  application  of  such  force  as  ordinarily  worked  the  lever. 
Plaintiff  herself  and  her  witnesses  Donaldson  and  Reeves  tes- 
tified that  when  the  conductor  sought  to  register  a  fare,  some- 
thing apparently  was  wrong  with  the  mechanism  of  the  register- 
ing device,  for  it  failed  to  work,  and  the  conductor  then  gave 
the  strap  a  second  hard  pull  or  jerk,  which  caused  it  to  give 
way.  If  then,  according  to  plaintiff's  own  theory,  the  strap 
broke  only  because  it  was  subjected  to  more  than  the  ordinary 
force,  it  cannot  be  said  as  a  matter  of  law  that  a  proper  in- 
spection would  have  disclosed  the  defect,  if  any,  in  the  strap; 
on  the  contrary,  the  evidence  tends  strongly  to  negative  the  idea 
that  any  reasonable  inspection  would  have  been  productive  of 
result. 
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I  am  nnable  to  agree  with  the  majority  that  what  the  witness 
Vickery  did  was  not  any  inspection  at  all.  It  was  for  the  jury  to 
say,  from  all  the  facts  and  circumstances,  whether  an  inspection 
was  made,  and,  if  not  made,  whether  the  failure  to  make  one, 
under  the  circumstances,  constituted  negligence.  ^ 

Assuming,  further,  that  plaintiff  was  entitled  to  nominal 
damages,  the  failure  of  the  jury  to  make  such  award  is  not  a 
ground  for  a  new  trial.  An  appellate  court  will  not  reverse  a 
judgment  in  order  that  nominal  damages  may  be  recovered. 
De  minimis  non  curat  lex. 

If  upon  the  entire  case  as  presented  the  correct  result  was 
reached,  a  new  trial  should  not  be  granted.  In  denying  a  new 
trial  the  lower  court  must  have  passed  upon  the  question  of 
the  sufficiency  of  the  evidence  to  warrant  a  verdict  for  substan- 
tial damages.  If  in  the  opinion  of  that  court  such  damages 
should  not  have  been  awarded,  its  order  denying  a  new  trial 
should  be  upheld,  for  certainly  this  court  cannot  say  that  the 
evidence  presents  a  case  calling  for  more  than  nominal  damages. 


PUBLIC  SERVICE  COMMISSION,  Appellant,  v.  CITY  OF 

HELENA  BT  AL.,  Sespondents. 

(No.  3,830.) 
(Submitted  June  23,  1916.    Decided  July  17,  1910.) 

[159  Pac.  24.] 

Public  Service  Commission — Cities  and  Taums — Water  Plants — 
Powers — Constitution — Police  Power. 

Cities  and  Towns — Water  Plants — Indebtednese — ^Powers. 

1.  The  power  exercised  by  a  city  under  section  3259,  subdivision  64, 
to  issue  bonds  and  procure,  own  and  control  a  water  system,  is  pro- 
prietary in  character,  as  distinguished  from  its  governmental  capacity. 

Same — Water  Plants — Control  by  State. 

2.  Where  a  city  acquires  a  water  supply  without  resort  to  indebted- 
ness beyond  the  constitutional  three  per  cent  of  the  city's  taxable  prop- 
erty, it  stands  on  an  equal  footing  with  an  individual  or  private  cor- 
poration engaged  in  furnishing  water  to  it  and  its  inhabitants,  and  ia 
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inb jeet  to  til  leuoiiable  regolatioii  snd  eonttdl  hj  the  state  under  the 
police  power. 

Same — ^Water  Plants — Begnlation  hj  Public  Service  GbmmissioiL 

3.  A  city  which  has  acquired  a  water  fnpply  bj  resorting  to  the  ex- 
tended limit  of  indebtedness  is  not  thereby  exempted  from  control  and 
regulation  -by  the  state  through  the  agencj  of  the  Public  Service  Com- 
mission under  Chapter  52,  Laws  of  1913. 

Same — ^Water  Plants — Indebtedness — Constitution. 

4.  Under  the  rule  that,  since  the  state  Constitution  UmitSy  rather  than 
grants,  power,  anj  provision  of  that  instrument  open  to  construction 
should  be  held  to  come  within  the  general  rule,  unless  a  contrary 
conclusion  is  forced  by  the  circumstances  of  the  particular  case,  held 
that  the  provision  of  section  6,  Article  Xm,  of  the  Constitution,  rela- 
tive to  ownership  and  control  of  a  water  supply  procured  through  resort 
to  the  extended  limit  of  indebtedness,  and  application  of  revenue  there- 
from, must  be  understood  as  expressing  constitutional  restrictions  im- 
posed as  a  condition  to  the  exercise  of  the  privilege  implied  in  the 
provision  for  extended  indebtedne«,  and  not  as  a  p^rant  of  power  not 
enjoyed  by  a  city  acquiring  a  water  system  without  incurring  additional 
indebtedness. 

Constitutional  Law — Police  Power. 

5.  Though  no  specific  provision  of  the  Constitution  forbids  it,  the 
legislature  is  without  authority  to  surrender  altogether  the  police  power. 

Cities  and  Towns — Police  Power. 

6.  However  positive  the  terms  of  the  grant  of  police  power  to  a  mu- 
nicipality, the  state  wiU  be  held  to  have  retained  its  original  jurisdic- 
tion over  the  same  subject,  and  to  possess  the  authority  to  exercise  it 
concurrently  with  the 'municipality. 

Same — ^Public  Service  Commission — Constitution. 

7.  Chapter  52,  Laws  of  1913,  creating  a  Public  Service  Commission 
and  defining  its  powers,  does  not  infringe  the  provision  of  section  36, 
Article  V,  of  the  Constitution,  prohibiting  the  delegation  of  certain 
powers  to  special  commissions,  the  Public  Service  Commission  not  being 
a  "special  commission"  within  the  meaning  of  that  section. 

Same — Water  Rentals — Not  Taxes. 

8.  Chapter  52,  Laws  of  1913  above,  does  not  run  counter  to  section  4, 
Article  XII,  of  the  Constitution,  prohibiting  the  legislature  from  levy- 
ing taxes  for  municipal  purposes,  no  tax  being  actually  levied  by  the 
commission  and  the  regulation  of  water  rentals  not  constituting  a  levy 
of  taxes. 

Same — Public  Service  Commission — ^Regulations  must  be  Reasonable. 

9.  Regulations  made  by  the  Public  Service  Commission  must  be  rea- 
sonable in  order  to  be  valid,  and  any  regulation  which  imposes  upon  a 
city  an  obligation  which  is  invalid  is  not  reasonable. 

Same — ^Water  Plants — Constitution — "Revenues" — ^Definition. 

10.  The  "revenues"  referred  to  in  section  6,  Article  XIII,  of  the  Con- 
stitution, which  must  be  devoted  to  a  discharge  of  the  indebtedness 
incurred  in  procuring  the  water  system,  are  the  net  revenues, — the  gross 
receipts  less  the  necessary  operating  expenses, — against  which  the  ex- 
pense of  regulation  by  the  Public  Service  Commissioni  if  reasonable,  is 
chargeable. 

Same — Public  Service  Commission — Powers — How  to  be  Construed. 

11.  Chapter  52,  Laws  of  1913,  conferring  authority  upon  the  Public 
Service  Commission,  must  be  construed  in  harmony  with  the  theory  of 
self-government  in  cities  and  the  retention  of  police  power  by  the  state. 
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Same — Water  Plants— Control  and  Saperviaion. 

12.  Chapter  52  does  not  take  away  from  a  tity  the  actire  management 
of  its  water  plant  or  the  authority  to  appoint  or  supervise  the  officers 
and  emplojees  necessary  to  operate  it. 

[As  to  mandamuB  or  prohibition  to  control  act  of  Public  Service  Com- 
mission,, see  note  in  Ann.  Oas.  1914D,  795.] 

Appeal  from  District  Court,  Leivis  and  Clark  County;  B.  Lee 
Word,  Judge. 

Proceedings  by  the  Public  Service  Commission  of  Montana 
against  the  City  of  Helena  and  its  executive  officers.  Judg- 
ment for  defendants  and  plaintiff  appeals.  Reversed  and 
remanded. 

Mr,  J.  B.  Poindexter,  Attorney  General,  and  Mr.  J.  H.  Alvord, 
Assistant  Attorney  General,  for  Appellant^  submitted  a  brief; 
Mr.  Alvord  argued  the  cause  orally. 

The  business  of  furnishing  water  to  the  inhabitants  of  a  city 
is  a  business  charged  with  a  public  interest. 

We  deem  it  unnecessary  to  do  more  thai  to  enumerate  the 
various  tests  by  which  the  courts  have  determined  whether  or 
not  a  particular  business  is  a  public  utility.  They  are :  1.  That  the 
business  in  question  is  essentially  a  legal  monopoly  (Allnutt  v.  7n- 
glis,  12  East,  527 ;  104  Eng.  Reprint),  206) .  2.  Exercise  of  the  right 
of  eminent  domain  by  the  person  or  corporation  carrying  on  the 
business.  Private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  having  been  first  made  to,  or  paid 
into  court  for,  the  owner.  (Section  14,  Article  III,  of  the  Con- 
stitution. 7  3.  The  use  of  the  public  highways  for  the  laying  of 
mains  by  the  corporation  or  individual  furnishing  the  service; 
the  bestowal  of  a  special  privilege  or  franchise  raises  an  obliga- 
tion to  serve  the  public.  (Cincinnati,  H.  <fe  D.  Co,  v.  Village  of 
BovAing  Oreen,  57  Ohio  St.  336,  41  L.  R.  A.  422,  49  N.  B.  121.) 
4.  In  case  of  cities  and  towns,  an  exercise  of  the  delegated  right 
of  taxation  for  the  purpose  of  obtaining  public  utility  plants. 
Taxes  shall  be  levied  and  collected  by  general  laws  and  for  pub- 
lic purposes  only.     (Section  11,  Article  XII,  Constitution.)     All 
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of  the  above  enumerated  privileges  come  from  the  state  directly. 
Without  legislative  authority  no  person  or  corporation  is  entitled 
to  use  them. 

A  city  furnishing  water  is  a  public  utility  within  the  defini- 
tion above  quoted.  {Brumm's  Appeal,  12  Atl.  855;  Nourse  v. 
City  of  Los  Angeles,  25  Cal.  App.  384,  143  Pac.  801.)  All  of 
the  cases,  whether  they  so  state  directly  or  not,  proceed  upon  the 
theory  that  the  municipality  in  holding  property  of  this  nature 
has  th'e  status  of  a  legal  individual,  and  its  political  nature  does 
not  enter  into  the  question.  {Lloyd  v.  Mayor  etc.  of  New  York, 
5  N.  T.  369,  55  Am.  Dec.  347.)  In  view  of  the  language  of  this 
court  in  MUligan  v.  Miles  City^  153  Pac.  276,  and  of  the  numer- 
ous courts  which  have  passed  upon  this  question,  a  city  in  its 
ownership  of  property  devoted  to  a  public  use  does  so  as  a  legal 
individual  subject  to  all  the  rights  and  liabilities  to  which  any 
other  person  or  corporation  owning  property  of  a  like  nature  is. 

Public  utilities  or  businesses  charged  with  a  public  interest 
are  subject  to  coi|trol  by  the  state  under  its  police  power. 
{Munn  V.  IlUnois,  94  U.  S.  113,  126,  24  L.  Ed.  77;  City  of  Madi- 
son V.  Madison  Gas  &  Electric  Co.,  129  Wis.  249,  116  Am.  St. 
Rep.  944,  9  Ann.  Cas.  819,  8  L.  R.  A.  (n.  s.)  529,  108  N.  W.  65.) 
And  the  cases  universally  hold  that  water  companies  come  within 
this  rule.  {Spring  Valley  Waterworks  v.  Schottler,  110  U.  S. 
347,  28  L.  Ed.  173,  4  Sup.  Ct.  Rep.  48.) 

The  cases  supporting  this  doctrine  and  showing  that  water- 
works are  subject  to  public  control  are  collected  in  a  case  note 
in  61  L.  R.  A.  100.  (See,  also,  DanviUe  Water  Co.  v.  DanvUle, 
180  U.  S.  619,  45  L.  Ed.  696,  21  Sup.  Ct.  Rep.  505.)  It  is  equally 
well  established  that  whenever  there  is  any  doubt  as  to  the  res- 
ervation of  the  power  in  the  state,  it  must  always  be  resolved  in 
favor  of  the  public.  {Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
587,  45  L.  Ed.  679,  21  Sup.  Ct.  Rep.  493 ;  Stone  v.  Tazoo  &  M.  R. 
Ry,  Co.,  62  Miss.  607,  52  Am.  Rep.  193 ;  Oeorgia  Ry.  &  Bk.  Co. 
V.  Smith,  128  U.  S.  174,  32  L.  Ed.  377,  9  Sup.  Ct.  Rep.  47;  City 
of  Benwood  v.  Public  Service  Commission,  75  W.  Va.  127,  83 
S.E.  295.) 
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We  contend  that  the  language  of  section  6,  Article  XIII,  of 
the  Constitution  does  not  abrogate  the  power  of  the  state  to 
control  the  city  in  the  use  of  its  property.  Exemption  from  such 
control  can  be  assumed  only  from  dear  and  express  grant,  never 
by  implication.  The  state  must  not  be  held  to  have  granted 
away  or  abrogated  its  police  power,  if  there  is  any  other  reason- 
able construction  to  be  put  upon  the  language.  (See  cases  last 
above  cited.) 

Neither  do  the  provisions  of  section  36  of  Article  V  apply  to 
a  property  held  by  a  city  in  its  capacity  as  a  private  corporation. 
Its  protection  from  legislative  interference  as  to  such  property 
rests  in  the  constitutional  guaranties  found  elsewhere  in  the  Con- 
stitution.  Hence  control  by  the  public  service  commission  of 
the  service  and  rates  rendered  by  the  city  in  operating  a  water 
plant  is  not  a  supervision  or  interference  with  municipal  improve- 
ments, moneys,  property,  effects  or  the  performance  of  a  munici- 
pal function,  within  the  prohibition  of  that  section. 

The  provisions  of  Chapter  52  of  the  Laws  of  1913  do  not  in- 
volve an  exercise  of  the  taxing  power  of  the  state  for  municipal 
purposes,  contrary  to  section  36  of  Article  V,  or  section  4  of 
Article  XIII,  of  the  Constitution.  (Wagner  v.  Bock  Island,  146 
111.  139,  21  L.  R.  A.  519,  34  N.  E.  545 ;  Chicago  v.  Norihwesiern 
Mut  Life  Ins.  Co.,  218  111.  40,  1  L.  R.  A.  (n.  s.)  770,  75  N.  E. 
803 ;  Vkiah  v.  Ukiah  Water  &  Imp.  Co.,  142  Cal.  173,  100  Am. 
St.  Rep.  107,  64  L.  R.  A.  231,  77  Pac.  773.) 

Mr.  Edward  Horsky,  for  Respondents,  submitted  a  brief  and 
argued  the  cause  orally. 

Chapter  52,  Thirteenth  Session  Laws,  is  in  direct  conflict 
with  section  6  of  Article  XIII  of  the  Constitution.  When 
the  people  in  their  Constitution  said  to  subsequent  legis- 
latures: *' Where  a  city  extends  its  debt  limit  over  the  three 
per  cent  limit,  it  shall  own  and  control,  and  devote  the  reve- 
nue derived  therefrom  to  the  payment  of  the  debt,"  not  only 
was  city  ownership  and  control  made  mandatory,  but  a  limitation 
was  imposed  upon  the  legislature  itself  from  directly,  or  in- 
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directly,  interfering  with  such  ownership  and  control;  and  any 
other  agency  than  the  city  itself  was  excluded  from  exercising 
acts  of  control  or  ownership. 

Local  self-government:  ''The  legislative  Act  authorizing  the 
district  court  to  appoint  trustees  of  waterworks  in  cities  of  the 
first  class  is  invalid  as  taking  from  the  city  the  right  of  local 
self-government."  {State  v.  Barker,  116  Iowa,  96,  93  Am.  St. 
Eep.  222,  57  L.  R.  A.  244,  89  N.  W.  204 ;  Dillon  on  Municipal 
Corporations,  sec.  58.)  The  same  rule  prevails  in  Indiana,  where 
a  statute  providing  for  the  appointment  of  fire  commissioners 
by  the  legislature  was  held  unconstitutional  as  depriving  the 
people  affected  by  it  of  the  right  of  local  self-government. 
{State  V.  Denny,  118  Ind.  449,  4  L.  R.  A.  65,  21  N.  E.  274; 
People  ex  rel.  Board  v.  Common  Council,  28  Mich.  228,  15  Am. 
Rep.  202 ;  RatJibone  v.  Wirth,  6  App.  Div.  277,  40  N.  T.  Supp. 
535.)  Counsel  endeavor  to  circumvent  local  self-government 
by  claiming  that  it  is  applicable  to  only  ''municipal  functions," 
and  make  reference  to  the  familiar  rules  that  a  city  has  two 
classes  of  powers,  namely,  public  or  governmental  and  private 
business  functions;  citing  Bailey  v.  Mayor,  3  Hill  (N.  Y.), 
531,  538,  38  Am.  Dec.  669 ;  MiUigan  v.  MOes  City,  51  Mont.  374, 
153  Pac.  276.  It  is  interesting  to  note  that  the  case  of  Bailey 
V.  Mayor,  involves  a  water  plant,  and  was  cited  in  Helena  Con- 
solidated Water  Co:  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49 
Pac.  382 ;  wlrile  among  other  cases  cited  in  the  Milligan  decision 
is  that  of  Helena  Consolidated  Water  Co.  v.  Steele,  20  Mont.  1, 
37  L.  R.  A.  412,  49  Pac.  382,  which  expressly  decided  that  a  mu- 
nicipally owned  water  plant,  as  in  the  case  at  bar,  is  a  matter 
of  purely  business  or  private  concern.  Later  the  case  of  State 
ex  reh  Gerry  v.  Edwards,  42  Mont.  135,  Ann.  Cas.  1912A,  1063, 
32  L.  R.  A.  (n.  s.)  1078,  111  Pac.  734,  held  likewise.  So  that 
in  both  the  Steele  and  Oerry  Cases,  a  city  water  plant  and  city 
parks  were  held  solely  matters  of  private  concern  and  local  in 
nature,  as  distinguished  from  those  public  or  governmental  in 
nature.     (See,  also.  Porter  v.  Shields,  200  Pa.  241,  49  Atl.  785.) 

Police  power:    Though  the  police  power  is  inherent  in  the 
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state,  the  exercise  of  such  power  in  tlie  enactment  of  laws  is, 
nevertheless,  subject  to  certain  limitations,  to-wit:  Such  laws 
shall  not  be  repugnant  to  the  provisions  of  the  state  Constitu- 
tion itself,  nor  to  the  federal  constitution  and  laws  made  under 
its  powers.  (8  Cyc.  865;  Cooley  on  Constitutional  Limitations, 
574 ;  People  v.  OUlson,  109  N.  T.  389,  400,  4  Am.  St.  Rep.  465, 
17  N.  E.  343 ;  State  v.  Moore,  104  N.  C.  714,  17  Am.  St.  Rep. 
696,  10  S.  E.  143,  145;  Martin  v.  Hunter's  Lessees,  1  Wheat. 
(U.  S.)  304,  326,  4  L.  Ed.  97;  State  v.  Moore,  104  N.  C.  714,  17 
Am.  St.  Rep.  696,  10  S.  E.  143 ;  State  v.  Dalton,  22  R.  I.  77,  84 
Am.  St.  Rep.  818,  48  L.  R.  A.  775,  46  Atl.  234,  235.) 

Compulsory  obligations  and  new  liabilities:  The  law  is  also 
unconstitutional  because  it  imposes  compulsory  obligation,  and 
imposes  new  liabilities  in  respect  to  transactions  or  considerations 
already  passed.  (Helena  Consolidated  Water  Co.  v.  Steele,  20 
Mont.  1,  37  L.  R.  A.  412,  49  Pac.  382;  Constitution,  Art.  XII, 
sec.  4;  Art.  XV,  sec.  13.)  The  expense  to  be  incurred  must  be 
met  either  by  taxation  or  taking  it  out  of  the  revenues  of  the 
plant.  The  power  to  tax  or  to  impose  a  compulsory  obligation 
upon  a  municipality  involving  a  taxation  is  the  exercise  of  legis- 
lative authority,  which  can  only  be  delegated  to  the  corporate 
authorities,  that  is,  to  the  city  council.  (Helena  Consolidated 
Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  R.  A.  412,  49  Pac.  382 ; 
State  ex  rel,  Oerry  v.  Edivards,  supra.)  The  Public  Service 
Commission  of  Montana  is  not  one  of  the  corporate  authorities 
of  the  city  of  Helena.  '*By  the  term  'corporate  authorities'  is 
meant  those  who  constitute  the  legislative  branch  of  the  city 
government,  the  mayor  and  city  council."  (State  ex  rel.  Oerry 
V.  Edwards,  supra;  Lovingston  v.  Wider,  53  HI.  302,  304 ;  People 
V.  Mayor  etc.  of  Chicago,  51  111.  17,  30,  2  Am.  Rep.  278 ;  People 
V.  Knopf,  171  111.  191,  49  N.  E.  424,  426 ;  Hamard  v.  St.  Clair 
etc.  Drainage  Co.,  51  111.  130,  133;  Wider  v.  City  of  East 
St.  Louis,  55  111.  133.)  **The  power  cannot  be  delegated  to  a 
private  individual  or  private  corporation  nor  to  officers  of  the 
corporation  as  such."  (23  Cyc.  1660  (17),  citing:  Harward  v. 
St.  Clair  etc.  Drainage  Co.,  51  111.  130 ;  People  v.  Mayor  etc.  of 
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Chicago,  51  Hi.  17,  2  Am.  Rep.  278 ;  Eagt  St.  Louis  t.  Zebley, 
110  U.  S.  321,  324,  28  L.  EA  162,  4  Sup.  Ct  Eep.  21;  Dofidkoe 
V.  Kansas  City,  136  Mo.  657,  38  S.  W.  571  ;^iaie  v.  Denny,  118 
Ind.  382,  4  L.  B.  A.  79,  21  N.  E.  252;  Blades  ▼.  Board  of  Water 
Commissioners,  122  Mich.  366,  81  N.  W.  271,  272.) 

MB.  JUSTICE  HOLLOWAY  ddivered  the  opinion  of  the 
court 

By  Chapter  52,  Laws  of  1913,  a  Public  Service  Commission 
for  this  state  was  created  and  its  powers  and  duties  defined. 
The  city  of  Helena  declined  to  submit  to  the  supervision  of  the 
commission  over  its  water  system,  and  this  controTersy  found 
its  way  into  court,  where  it  was  decided  in  favor  of  the  city 
and  its  executive  officers.    The  commission  has  appealed. 

1.  Section  6,  Article  XIII,  of  our  state  Constitution,  limits 
the  indebtedness  which  a  city  may  contract  to  three  per  cent  of 
the  value  of  the  taxable  property  therein,  but  provides  that  the 
legislature  may  authorize  an  increase  over  that  limit  ''when  such 
increase  is  necessary  to  construct  a  sewerage  system  or  to  pro- 
cure a  supply  of  water  for  such  municipality  which  shall  own 
and  control  said  water  supply  and  devote  the  revenues  derived 
therefrom  to  the  payment  of  the  debt.'*  By  subdivision  64,  sec- 
tion 3259,  Bevised  Codes,  the  legislature  made  available  this 
extraordinary  privilege,  and  the  city  of  Helena,  already  indebted 
to  the  full  extent  of  the  three  per  cent  limit,  issued  its  bonds  to 
the  amount  of  $400,000,  and  from  the  proceeds  purchased  its 
[1]  present  water  system.  In  the  ownership  and  control  of 
that  water  system,  the  city  acts  in  its  proprietary  character,  as 
distinguished  from  its  governmental  capacity.  (Helena  Con- 
solidated Water  Co.  v.  Steele,  20  Mont.  1,  37  L.  B.  A.  412,  49 
Pac.  382.)  If  the  city  had  acquired  this  water  plant  without 
[2]  resort  to  the  extended  limit  of  indebtedness,  there  is  not 
any  question  that  it  would  then  have  stood  upon  an  equal  foot- 
ing with  an  individual  or  private  corporation  engaged  in  fur- 
nishing water  to  a  municipality  and  its  inhabitants  (MUligan 
V.  Miles  City,  51  Mont.  374,  153  Pac.  276),  and  would  have  been 
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subject  to  all  reasonable  regulation  and  control  by  the  state, 
acting  in  virtue  of  its  police  power.  (Mtunn  v.  niinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Spnng  Valley  W.W.  v.  Schottler,  110  U.  S. 
347,  28  L.  Ed.  173,  4  Sup.  Ct.  Rep.  48.)      • 

But  the  city  contends  that,  having  acquired  its  water  supply 
by  extending  its  indebtedness  beyond  the  three  per  cent  limit 
[3, 4]  as  authorized  by  the  Constitution  and  statutes,  it  occu- 
pies a  more  favorable  position  than  the  prudent  and  provident 
city  which  purchases  its  water  plant  and  keeps  within  the  three 
per  cent  limit,  in  that  it  is  enjoined  by  the  language  of  the  con- 
cluding sentence  of  section  6,  Article  XIII,  above,  to  own  and 
control  such  water  supply ;  and,  since  this  language  of  the  Con- 
stitution is  mandatory  and  prohibitory,  it  must  be  held  to  mean 
exclusive  ownership  and  exclusive  control,  and  therefore  the 
city  could  not,  if  it  would,  admit  of  any  interference  with  its 
water  supply  by  anyone  else;  and,  if  Chapter  52  assumes  to 
clothe  the  Public  Service  Commission  with  authority  to  super- 
vise or  control  the  management  of  such  water  supply  thus  ac- 
quired, it  runs  counter  to  the  provision  of  the  Constitution  above, 
and  must  be  held  to  be  invalid. 

A  determination  of  the  proper  construction  to  be  given  to  the 
language  of  section  6,  Article  XIII,  quoted  above,  will  lead  to 
the  solution  of  this  controversy.  It  must  be  conceded  that  there 
is  some  distinction  made  in  the  Constitution  between  the  city 
owned  water  supply  purchased  by  extending  the  municipal  in- 
debtedness beyond  the  three  per  cent  limit,  and  the  city  owned 
water  supply  acquired  without  exceeding  that  normal  limit. 
The  Constitution  concerns  itself  with  the  first  as  it  does  not  with 
the  second.  The  city  able  to  procure  a  water  plant  and  keep 
within  the  three  per  cent  limit  is  free  to  proceed  without  danger 
of  collision  with  any  provision  of  the  Constitution.  It  is  only 
when  a  city  already  burdened  with  an  indebtedness  equal  to 
three  per  cent  of  the  value  of  the  taxable  property  therein  seeks 
the  privilege  of  increasing  that  burden  that  the  Constitution 
interposes  with  the  declaration  that  such  additional  indebtedness 
may  be  authorized  by  the  legislature,  and  a  favorable  vote  of 
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the  taxpayers  affected,  ''when  such  increase  is  necessary  to  con- 
struct a  sewerage  system  or  to  procure  a  supply  of  water  for 
such  municipality  which  shall  own  and  control  said  water  supply 
and  devote  the  revenues  derived  therefrom  to  the  payment  of 
the  debt. ' '  Does  this  reference  to  ownership,  control  and  appli- 
cation of  revenue  constitute  a  special  grant  of  power  to  the  city, 
or  is  it  a  limitation  upon  the  authority  of  the  city  so  unfortu- 
nately situated  f  Was  it  the  purpose  of  the  framers  of  the 
Constitution  thus  to  specially  favOr  such  city,  or  was  it  the  pur- 
pose to  authorize  the  extension  of  indebtedness  above  the  nor- 
mal limit  only  on  condition  that  ample  provision  be  made  for 
the  discharge  of  such  extraordinary  burden;  in  other  words,  is 
the  reference  to  ownership,  control  and  application  of  revenue 
to  be  understood  as  expressing  constitutional  restrictions  im- 
posed as  a  condition  to  the  exercise  of  the  privilege  implied  in 
the  provision  for  extended  indebtedness  t 

Other  things  equal,  a  court  should  not  hesitate  to  pronounce 
this  concluding  sentence  of  section  6,  Article  XIII,  a  limitation 
of  power  rather  than  a  grant;  for  our  state  Constitution  was 
intended  to  express  the  limitations  which  the  people  set  upon 
the  various  agencies  of  government — even  upon  themselves.  All 
political  power  is  vested  in  and  derived  from  the  people,  and 
therefore  we  should  not  expect  to.  find  in  the  Constitution 
any  grant  of  power  from  the  people  to  themselves,  either 
directly  or  through  any  governmental  agency..  Though  some 
provisions  assume  the  form  of  grants,  in  reality  they  but  de- 
limit the  power  or  authority  to  which  they  refer.  Every  ref- 
erence in  the  Constitution  to  public  indebtedness  is  coupled  with 
a  limitation  upon  the  power  to  incur  indebtedness.  The  elabo- 
rate provisions  for  the  security  of  the  people  of  the  state,  and 
of  every  political  subdivision,  against  their  own  possible  improvi- 
dence constitute  one  of  the  distinguishing  features  of  our  funda- 
mental law.  Since  it  is  the  rule  that  the  Constitution  limits, 
rather  than  grants,  power,  any  provision  open  to  construction 
should  be  held  to  be  within  that  general  rule,  unless  a  contrary 
conclusion  is  forced  by  the  circumstances  of  the  particular  case. 
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Another  consideration  leads  to  the  same  end.  In  the  people 
of  this  state  is  lodged  its  police  power,  one  of  the  highest  attri- 
butes of  sovereignty.  The  exercise  of  this  power  is  deemed  es- 
sential to  the  good  order  and  general  welfare  of  organized  society, 
and  so  jealous  are  the  people  in  their  retention  of  the  power  that, 
though  no  specific  provision  of  the  Constitution  forbids  it,  the 
[5]  legislature  is  without  the  authority  to  surrender  it  alto- 
gether. {Helena  L.  *  R.  Co.  v.  City  of  Helena,  47  Mont.  18, 130 
Pac.  446 ;  Northern  Pac.  Ry,  Co.  v.  Minnesota,  208  U.  S.  583,  52 
L.  Ed.  630, 28  Sup.  Ct.  Rep.  341.)  We  do  not  say  that  the  people 
of  the  state  cannot  by  constitutional  provision  divest  themselves 
of  the  right  to  exercise  the  power  with  respect  to  any  particular 
subject,  but  we  do  say  that  for  them  to  do  so  would  be  contrary 
to  the  policy  pursued  in  every  civilized  nation.  While  the  state 
may  employ  agencies  through  which  to  exercise  the  power,  its 
absolute  abdication  to  any  such  agency — ^the  clothing  of  the 
agency  with  the  exercise  of  the  power  to  the  exclusion  of  the 
state  itself — is  all  but  unheard  of  in  our  jurisprudence. 

However  positive  the  terms  of  the  grant  of  police  power  to 
[6]  the  municipality,  for  instance,  the  state  will  be  held  to 
have  retained  its  original  jurisdiction  over  the  same  subject  and 
to  possess  the  authority  to  exercise  it  concurrently  with  the 
municipality.  (Seibold  v.  People,  86  HI.  33;  Spring  Valley  v. 
Spring  Valley  Coal  Co,,  71  111.  App.  482.)  Speaking  upon  one 
phase  of  this  subject,  the  supreme  court  of  the  United  States 
said:  **This  power  of  regulation  is  a  power  of  government,  con- 
tinuing in  its  nature,  and,  if  it  can  be  bargained  away  at  all, 
it  can  only  be  by  words  of  positive  grant,  or  something  which 
is  in  law  equivalent.  If  there  is  reasonable  doubt,  it  must  be 
resolved  in  favor  of  the  •  •  •  power.  In  the  words  of  Chief 
Justice  Marshall  in  Providence  v.  Billings,  4  Pet.  (U.  S.)  514, 
at  page  561  (7  L.  Ed.  939) :  'Its  abandonment  ought  not  to  be 
presumed  in  a  case  in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear.'  This  rule  is  elementary,  and 
the  cases  in  our  reports  where  it  has  been  considered  and  applied 
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are  nnmerous.''  (Railroad  Commission  Cases,  116  XJ.  S.  307, 
29  L.  Ed.  631,  636,  6  Sup.  Ct.  Itep.  334,  388, 1191.) 

If  the  language  of  the  concluding  sentence  of  section  6,  Ar- 
ticle XIII,  above,  should  be  held  to  secure  to  the  city  of  Helena 
the  control  of  its  water  system  to  the  exclusion  of  everyone  else, 
the  state  included,  it  follows  as  of  course  that  the  state  has  sur- 
rendered to  the  city  all  police  power  with  reference  to  such  sys- 
tem, and  that,  if  it  should  transpire  that  the  water  supply  be- 
came contaminated,  spreading  contagious  disease  generally,  the 
state  would  be  helpless  and  could  not  interfere.  We  decline  to 
adopt  such  a  construction,  since,  as  we  view  it,  the  language  of 
the  constitutional  provision  does  not  lead  to  that  conclusion. 

When  we  consider  that  the  privilege  of  extended  indebtedness 
is  open  only  to  the  city  whose  business  management  has  resulted 
in  a  burden  of  debts,  it  would  seem  fair  to  presume  that,  instead 
of  admitting  such  city  to  the  extraordinary  freedom  of  action 
for  which  respondents  contend,  it  was  the  intention  of  the 
framers  of  section  6,  above,  to  hedge  about  such  city  with  restric- 
tions conducive  to  the  security  of  the  additional  indebtedness 
and  its  ultimate  discharge.  It  certainly  cannot  be  said  that  the 
injunction  of  section  6,  above,  that  the  revenues  derived  from 
such  water  system  shall  be  devoted  to  the  payment  of  the  ex- 
tended indebtedness,  secures  to  the  city  any  special  privilege. 
On  the  contrary,  that  language  is  not  susceptible  of  any  meaning 
other  than  that  the  city  is  prohibited  from  dissipating  the  funds 
derived  from  the  operation  of  its  water  system  or  using  them 
for  general  municipal  purposes,  and  is  commanded  to  devote 
them  to  the  single  purpose  indicated.  It  is  strictly  a  limitation 
imposed  in  the  interest  of  the  city  and  the  holders  of  its  securi- 
ties. But  this  injunction  is  employed  in  the  same  connection 
as  the  direction  to  the  city  to  own  and  control  such  water  sys- 
tem, and  in  our  opinion  this  reference  to  ownership  and  control 
is  likewise  but  an  inhibition  upon  the  city  in  the  interest  of  its 
credit,  and  not  a  limitation  upon  the  power  of  the  legislature  to 
direct  the  exercise  of  the  state's  police  power.  It  is  not  neces- 
sary to  determine  whether  a  city  operating  without  the  dis- 


\ 


52  Mont.]     PuBuc  Service  Com.  v.  City  op  Helena.  539 

ability  imposed  by  this  extended  indebtedness  could  sell  its  water 
plant  or  let  its  operation  to  an  individual  or  private  corporation ; 
but,  in  its  own  interest  and  the  interest  of  its  bondholders,  the 
city  laboring  under  such  disability  is  forbidden  to  part  with  title 
to  its  water  plant  and  thus  possibly  lessen  the  security  behind  the 
bonds,  and  it  is  likewise  prohibited  from  parting  with  control 
and  thus  sharing  the  profits  of  operation  with  anyone,  so  long  as 
the  disability  remains.  The  entire  plant  is  set  apart  for  and  de- 
voted to  the  ultimate  discharge  of  the  extraordinary  indebted- 
ness. 

To  follow  the  argument  advanced  in  behalf  of  respondents  to 
its  logical  conclusion:  The  city  of  Helena  is  in  the  specially 
favored  class  only  because  it  was  compelled  to  resort  to  the  ex- 
tended indebtedness  to  procure  its  water  supply.  As  respects 
that  water  supply,  it  will  always  remain  in  that  class.  There 
is  no  provision  for  removing  it,  even  though  it  discharges  its 
extraordinary  indebtedness  and  reduces  its  original  obligations 
well  below  the  three  per  cent  limit,  and  is  otherwise  in  the  same 
situation  as  the  city  that  owns  its  water  plant  but  never  ex- 
ceeded the  normal  limit.  What  is  to  become  of  the  revenue 
from  the  plant  after  the  city  discharges  the  indebtedness,  if  the 
strict  construction  of  the  concluding  sentence  of  section  6  is  to 
be  applied  as  counsel  for  respondents  contend?  Our  construc- 
tion of  that  language  seems  to  us  reasonable.  It  is  in  harmony 
with  the  general  character  of  the  Constitution  as  a  whole,  and  it 
avoids  the  all  but  absurd  assumption  that  the  state  intended  to 
surrender  its  police  power  under  circumstances  where  the  neces- 
sity for  its  retention  would  be  augmented  rather  than  lessened. 

2.  Chapter  52  above  does  not  infringe  the  provisions  of  sec- 
[7]  tion  36,  Article  V,  of  the  Constitution.  The  Public  Ser- 
vice Commission  is  not  a  special  commission,  within  the  mean- 
ing of  those  terms  as  employed  in  section  36  above.  In  many  of 
the  states  of  this  country,  the  theory  of  local  self-government  for 
municipalities  does  not  prevail,  but,  on  the  contrary,  the  power 
of  the  legislature  to  appoint  or  control  municipal  officers  is  as- 
serted.    (28   Cyc.   295.)     For  instance,  by  an  Act  approved 
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March  12,  1861,  the  legislature  of  Minnesota  provided  for  an 
extension  of  Fort  Street,  St.  Paul,  and  in  section  2  of  the  Act 
named  Nathaniel  McLean,  J.  W.  Selby  and  Parker  Paine  com- 
missioners to  carry  out  the  requirements  of  the  Act.  (Laws  of 
Minnesota,  1861,  p.  255 ;  Daley  v.  City  of  Si.  Paul,  7  Minn.  390 
(Gil.  311).)  By  an  Act  approved  November  25,  1885,  the  legis- 
lature of  Oregon  amended  the  Act  incorporating  Portland. 
By  section  142  of  the  amended  Act,  the  city  was  authorized  to 
procure  a  water  supply  for  itself  and  its  inhabitants.  By  sec- 
tion 143,  John  Gates,  P.  C.  Smith,  C.  H.  Lewis,  Henry  Failing, 
W.  S.  Ladd,  Frank  Dekum,  L.  Fleischner,  H.  W.  Corbett,  W. 
K.  Smith,  J.  Lowenberg,  S.  G.  Reed,  R.  B.  Knapp,  L.  Therkel- 
son,  Thomas  M.  Richardson  and  A.  H.  Johnson  were  named  as 
a  ** water  committee"  with  power  to  purchase  or  construct  the 
water  plant  and  to  that  end  to  issue  bonds  of  the  city,  etc. 
(Laws  of  Oregon  (Sp.  Sess.)  1885,  p.  97;  David  v.  Portland 
Water  Committee,  14  Or.  98,  12  Pac.  174.)  Many  other  ex- 
amples might  be  cited,  but  these  sufiSce  to  indicate  the  character 
of  legislation  against  which  the  provision  in  section  36,  Article 
V,  above  was  directed.  {People  v.  Hoge,  55  Cal.  612;  In  re 
Pfahler,  150  Cal.  71,  11  Ann.  Cas.  911,  11  L.  R.  A.  (n.  s.)  1092, 
88  Pac.  270.) 

3.  Neither  does  this  Act  conflict  with  section  4,  Article  XII. 
[8]  It  does  not  levy  any  tax  upon  the  city  of  Helena  or  its  in- 
habitants. Even  the  regulation  of  water  rentals  would  not 
amount  to  a  levy  of  taxes,  for  a  water  rental  is  not  a  tax. 
( Wagner  v.  City  of  Rock  Island,  146  111.  139,  21  L.  R.  A.  519, 
34  N.  E.  545.)  Whether  a  particular  regulation  of  the  Public 
Service  Commission  may  have  the  effect  of  imposing  a  compul- 
sory obligation  on  the  city  is  another  question.  Any  regulation 
[9]  which  the  commission  makes  must  be  reasonable  in  order 
to  be  valid,  and  any  regulation  which  imposes  upon  the  city 
any  obligation  which  is  invalid  is  not  reasonable.  Whether  the 
regulation  sought  to  be  imposed  upon  the  city  of  Helena,  with 
reference  to  the  character  of  the  accounts  to  be  kept  with  re- 
spect to  its  water  system,  is  reasonable  depends  upon  considers- 
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tions  not  presented  by  this  record.  Assuming  it  to  be  reason- 
able, it  does  not  follow  that  it  will  impose  upon  the  city  of 
Helena  any  obligation  whatever. 

The  ** revenues''  from  the  water  plant  referred  to  in  section 
[10]  6,  Article  XIII,  above,  which  are  to  be  held  inviolate — 
dedicated  to  the  discharge  of  the  extraordinary  indebtedness — 
are  the  net  revenues  or  the  gross  receipts  less  necessary  operat- 
ing expenses,  and,  if  this  regulation  of  the  commission  is  a  rea- 
sonable one,  the  extra  expense  incurred  in  carrying  it  into  effect 
is  a  proper  and  necessary  charge  against  the  gross  revenues  de- 
rived from  the  water  system,  and  not  an  obligation  imposed 
upon  the  city  at  all. 

Rather  than  declare  a  solemn  enactment  of  the  legislature  in- 
valid, we  will  construe  its  provisions  in  harmony  with  the  Con- 
stitution if  possible  to  do  so.  The  principle  of  local  self- 
government  as  declared  by  this  court  in  Hdena  Con.  W.  Co.  v. 
[11]  Steele,  above,  and  in  later  cases,  does  not  exclude  the 
state  from  the  exercise  of  police  powers  within  a  city  of  this 
state. 

The  language  of  Chapter  52  above,  conferring  authority  upon 
the  Public  Service  Commission,  is  to  be  construed  in  harmony 
with  the  theory  of  self-government  in  the  city  and  the  retention 
of  police  power  by  the  state. 

At  first  blush,  the  concluding  sentence  of  section  3  of  Chapter 
52,  to- wit,  **And  the  Public  Service  Commission  is  hereby  in- 
[12]  vested  with  full  power  of  supervision,  regulation  and 
control  of  such  utilities,  subject  to  the  provisions  of  this  Act 
and  to  the  exclusion  of  the  jurisdiction,  regulation  and  control 
of  such  utilities  by  any  municipality,  town  or  village,"  might 
seem  to  contemplate  the  complete  substitution  of  the  Public  Ser- 
vice Commission  for  the  city  in  the  management  and  control  of  its 
water  system ;  but  a  consideration  of  the  entire  Act  leads  us  to 
the  conclusion  that  it  was  the  intention  of  the  legislature  to  go 
no  further  than  to  provide  that,  within  the  limited  sphere  of  its 
jurisdiction,  the  Public  Service  Commission  may  make  reason- 
able regulations  which  the  city  must  heed,  and  to  that  extent 
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only  is  the  authority  of  the  city  superseded,  but  that  it  was  ever 
intended  to  take  from  the  city  the  active  management  of  its 
water  plant  or  the  authority  to  appoint  the  proper  ofiScers  and 
employees  to  operate  it,  or  to  interfere  with  such  ofiScers  in  the 
proper  discharge  of  their  duties,  we  cannot  admit. 

From  necessity  we  are  compelled  to  pass  upon  the  general 
character  of  the  legislation  found  in  Chapter  52  above,  rather 
than  upon  the  particular  provisions  of  the  Act.  Whether  the 
legislature  exceeded  its  authority  in  attempting  to  confer  upon 
the  Public  Service  Commission  any  other  particular  power  can 
only  be  determined  when  the  exercise  of  that  power  is  called  in 
question  directly.  So  far  as  the  objections  now  urged  against 
it  are  concerned,  Chapter  52  appears  to  be  a  valid  legislative 
enactment. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings  not  in  conflict  with  the  views  herein  expressed. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Sanner  concur. 
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[159  Pac.  966.] 

Water  Rights — Abandonment — Nomiser — EsioppeL. 

Water  Right  by  Appropriation — Is  Property. 

1.  A  water  right  acquired  by  appropriation  Ib  property  which  at  the 
death  of  the  appropriator  passes  to  his  successor. 

Same — Abandonment — What  Constitutes. 

2.  Abandonment  of  a  water  right,  being  a  matter  of  intention,  ean* 
not  exist  in  the  absence  of  an  intention  to  abandon. 

Same — Nonuser — Effect. 

3.  Nonuser  of  a  water  right  for  the  period  of  the  statute  of  limita- 
tions does  not  constitute  abandonment  of  it. 
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Same — Abandonment — Estoppel. 

4.  To  uphold  S.'b  contention  that  P.,  the  owner  of  a  water  right,  was 
estopped  to  claim  the  right  or  to  say  that  there  was  no  intention  on  her 
part  to  abandon  it,  some  representations  must  have  been  made  or  some 
position  assumed  by  the  latter  upon  which  the  former,  having  a  right  to 
do  so,  relied  in  good  faith,  and  from  which  inequitable  consequences 
must  flow  if  the  representations  be  repudiated  or  the  position  be 
changed. 

Same — Estoppel  by  Silence. 

5.  Before  silence  alone  can  work  an  estoppel,  the  person  to  be  es- 
topped must  have  had  an  intent  to  mislead  or  a  willingness  that  another 
should  be  deceived,  and  the  latter  must  have  been  misled  by  the  silence. 

[As  to  estoppel  by  acquiescence  of  silence,  see  notes  in  57  Am.  Bep. 
429;  10  Am.  St.  Bep.  22.] 

Same. 

6.  Where  no  legal  obligation  rested  upon  a  prior  appropriator  to  make 
known  his  claim  to  a  water  right  which  he  did  not  use,  an  estoppel 
cannot  be  claimed  by  a  subsequent  appropriator,  even  though  he  was 
injured  by  the  recognition  of  the  former  right. 

Same — Subsequent  Appropriation — Notice  of  Adverse  Claim. 

7.  A  subsequent  appropriation  of  water  is  not  any  notice  of  an  adverse 
claim. 

Appeal  from  District  Court,  Meagher  County;  John  A. 
Matthews,  Judge, 

Action  by  Perry  J.  Moore  against  Roy  0.  Sherman  and 
Helen  Pump.  Prom  a  decree  in  favor  of  defendant  Sherman 
and  an  order  denying  her  motion  for  a  new  trial,  defendant 
Pump  appeals.    Modified  and  affirmed. 

Messrs,  Walsh,  Nolan  &  ScaUon,  for  Appellant,  submitted  a 
brief;  Mr.  C,  B.  Nolan  argued  the  cause  orally. 

Messrs.  Henry  C.  and  Park  Smith,  for  Respondent,  submitted 
a  brief ;  Mr.  Park  Smith  argued  the  cause  orally. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  by  Perry  J.  Moore  to  have  deter- 
mined the  relative  rights  of  several  claimants  to  the  use  of  the 
waters  of  the  East  Fork  of  Little  Elk  Creek,  in  Meagher  county. 
Defendant  Helen  Pump  was  denied  any  right  by  virtue  of  a  cer- 
tain appropriation  made  by  her  predecessor  in  1892,  and  it  is 
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from  the  decree  in  so  far  as  it  denies  this  right,  and  from  an 
order  refusing  a  new  trial  that  these  appeals  are  prosecuted. 

The  trial  court  found  that  in  1892,  F.  Miller  made  an  appro- 
priation of  fifty  miner's  inches  for  the  irrigation  of  a  desert 
claim  then  owned  by  him ;  that  he  used  the  water  upon  the  land 
continuously  until  his  death  in  1903 ;  that  his  widow,  executrix 
of  his  last  will,  did  not  thereafter  exercise  such  right  at  all; 
that  in  1911  defendant  Pump  succeeded  to  the  land  and  its  ap- 
purtenances, and  that  she  did  not  use  the  water  nor  assert  any 
claim  to  the  right  up  to  the  time  she  appeared  in  this  action; 
that  the  ditch  constructed  in  1892  was  suffered  to  become  out 
of  repair  and  to  become  overgrown  and  filled  until  it  was  prac- 
tically indistinguishable  upon  the  ground,  was  incapable  of  car- 
rying water  and  gave  no  notice  of  its  existence.  Finding  No. 
15  is  as  follows:  '^That  the  said  defendant  Helen  Pump  did  not 
show,  or  attempt  to  show,  either  by  herself  or  her  predecessors 
in  interest,  any  use  of  the  waters  of  Little  Elk  Creek  through 
said  1892  ditch,  or  the  exercise  of  act  of  dominion  or  ownership 
over  the  said  ditch  or  water  right  by  said  Roy  0.  Sherman,  but 
it  does  appear  that  neither  the  said  Mrs.  Miller,  while  managing 
said  F.  Miller  estate,  nor  the  said  defendant  Helen  Pump, 
as  successor  in  interest  of  said  estate,  had  any  conscious  intent 
to  abandon  said  ditch  and  water  right,  but,  on  the  contrary,  if 
they  had  any  conscious  thought  on  the  subject,  in  their  own 
minds  did  not  intend  to  abandon  the  same,  although  said  inten- 
tion was  not  communicated,  in  any  manner,  to  the  public,  and 
the  said  Mrs.  F.  Miller  explained  her  failure  to  use  the  said 
water  or  ditch  as  being  due  to  the  amount  of  work  involved  in 
the  management  of  said  Miller  estate  property." 

In  what  is  denominated  conclusion  of  law  "E,"  the  court 
declared  that  by  failing  **to  so  use  any  of  said  waters  or  to  do 
any  work  upon  said  ditch  and  water  right,  and  permitting,  with- 
out objection  or  actual  notice,  third  parties  to  initiate  rights 
and  place  lands  under  cultivation  and  to  cultivate  the  same  for 
years,  under  the  assumption  that  no  such  right  existed  and  that 
the  said  right  of  1888  was  the  only  right  claimed  by  said  de- 
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f endant  as  appurtenant  to  her  lands  acquired  from  said  F.  Mil- 
ler, and  by  a  course  of  conduct,  which  would,  in  the  absence  of 
her  statement  to  the  contrary,  show  a  clear  intent  and  purpose 
to  abandon  said  right  and  ditch,  if  any  she  had,  the  said  defend- 
ant is  declared  to  have  failed  to  establish  any  right  in  and  to 
the  waters  of  said  Little  Elk  Creek  by  reason  of  said  ditch  con- 
structed in  the  year  1892,  and  to  have  forfeited  any  right  which 
may  have  existed  at  the  time  of  the  death  of  said  F.  Miller,  and 
to  be  estopped  from  asserting  any  such  right  as  against  the 
answering  defendant  Roy  0.  Sherman."  This  conclusion  pre- 
sents the  court's  explanation  of  the  decree,  in  so  far  as  it  denied 
to  this  appellant  any  right  based  upon  the  Miller  appropriation 
of  1892, 

The  right  acquired  by  Miller  by  virtue  of  his  appropriation 
[1]  in  1892  was  property.  (Smith  v.  Denniff,  24  Mont.  20, 
81  Am.  St.  Rep.  408,  50  L.  R.  A.  741,  60  Pac.  398.)  It  contin- 
ued to  be  property  to  the  time  of  his  death  and  passed  to  his 
successor.  The  use  of  the  term  ^'forfeiture"  in  connection 
with  the  loss  of  this  property  right  was  doubtless  a  mere  lapsus 
linguae.  The  right  might  be  lost  altogether  by  abandonment. 
It  might  be  lost  to  another  by  adverse  user  or  the  owner  of  the 
property  might  become  estopped  to  assert  his  ownership  as 
against  another,  but  "forfeiture,"  in  the  connection  employed, 
is  a  misnomer.  There  is  not  any  daim  of  adverse  user — ^no 
finding  upon  it  and  no  adjudication.  The  judgment  must  be 
sustained,  if  at  all,  upon  a  theory  of  abandonment  or  estoppel. 

1.  Abandonment:  In  Middle  Creek  Ditch  Co.  v.  Henry,  15 
Mont.  558,  39  Pac.  1054,. this  court  quoted  with  approval  the 
[2]  following:  ''An  abandonment  is  'the  relinquishment  of  a 
right,  the  giving  up  of  something  to  which  we  are  entitled.' 
(Bouvier's  Law  Dictionary.)  'Abandonment  must  be  made  by 
the  owner,  without  being  pressed  by  any  duty,  necessity  or  util- 
ity to  himself,  but  simply  because  he  desires  no  longer  to  possess 
the  thing ;  and  further,  it  must  be  made  without  any  desire  that 
any  other  person  shaU  acquire  the  same;  for,  if  it  were  made 
for  a  consideration,  it  would  be  a  sale  or  barter,  and,  if  without 
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consideration,  but  with  an  intention  that  some  other  person 
should  become  the  possessor,  it  would  be  a  gift'  (Bouvier's 
Law  Dictionary) ";  and  said:  *' Abandonment  is  a  matter  of  in- 
tention/' In  Norman  v.  Carbley,  32  Mont.  195,  79  Pac.  1059, 
we  said : ' ' '  Abandonment  is  the  giving  up  of  a  thing  absolutely 
without  reference  to  any  particular  person  or  purpose.'  (1 
Cyc.  4.)  Neither  party  could  abandon  to  the  other,  either  with 
or  without  a  consideration,  for  that  would  amount  to  a  sale  or 
gift.    Abandonment  is  a  matter  of  intention." 

The  court  found  that  neither  Mrs.  Pump  nor  her  predecessor, 
Mrs.  Miller,  intended  to  abandon  the  1892  right,  but,  on  the 
contrary,  so  far  as  they  had  any  conscious  intent,  it  was  not  to 
abandon  either  the  ditch  or  water  right  In  the  absence  of  any 
intention  to  abandon  there  could  not  have  been  an  abandon- 
ment. 

There  was  nonuser  for  ten  years,  but  nonuser  does  not  con- 
[3]  stitute  abandonment.  If  any  principle  of  the  law  of 
water  rights  can  be  settled,  this  one  is.  In  Smith  v.  Hope  Min. 
Co.,  18  Mont.  432,  45  Pac.  632,  the  court  said:  ''The  nonuser  of 
water  for  so  long  a  period,  and  especially  a  period  longer  than 
the  statute  of  limitations,  is  certainly  very  potent  evidence,  if 
it  stood  alone,  of  an  intention  to  abandon.  Abandonment  is  a 
question  of  intention." 

In  Featherman  v.  Hennessy,  42  Mont.  535,  113  Pac.  751,  the 
court  said:  ''Mere  lapse  of  time  during  which  there  is  nonuser 
is  not  sufficient.  The  circumstances  must  be  such  as  to  justify 
an  inference  of  intention  to  abandon;  in  other  words,  to  leave 
the  property  to  be  taken  by  any  other  person  who  chooses  to  do 
so." 

There  was  not  any  abandonment  of  the  1892  right,  and  the 
decree  cannot  be  justified  upon  that  theory. 

2.  Estoppel:  There  is  not  any  plea  of  estoppel,  but  the  plead- 
ings were  treated  as  amended  to  conform  to  the  proof,  and  we 
are  therefore  to  search  the  testimony  for  the  facts  which  estop 
this  appellant,  if  any  such  are  disclosed  by  the  record. 
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Either  Mrs.  Pump  or  her  predecessor,  Mrs.  Miller,  hy  her 
conduct  might  be  estopped  to  say  that  she  did  not  intend  to 
[4]  abandon  the  1892  right,  or  that  she  has  a  present  claim  to 
that  right,  and  the  estoppel  might  result  from  action  or  nonaction, 
from  ffllence  or  speech.  "Where  A  has,  by  his  acts  or  represen- 
tations,  or  by  his  silence  when  he  ought  to  speak  out,  intention- 
ally or  through  culpable  negligence  induced  B  to  believe  certain 
facts  to  exist,  and  B  has  rightfully  acted  on  this  belief,  so  that 
he  will  be  prejudiced  if  A  is  permitted  to  deny  the  existence  of 
such  facts,  A  is  conclusively  estopped  to  interpose  a  denial 
thereof.  The  very  essence  of  this  doctrine  is  that  the  party  re- 
lying upon  the  estoppel  was  misled  to  his  prejudice  by  reason 
of  the  silence  of  the  other  party,  when  in  equity  and  good  con- 
science he  ought  to  have  spoken,  or  by  reason  of  the  affirmative 
acts  or  conduct  of  such  other  party.''  (Kenrtedy  v.  The  Grand 
Fraternity,  36  Mont.  325,  25  L.  B.  A.  (n.  s.)  78,  92  Pac.  971.) 

Defendant  Sherman  is  the  only  one  who  is  benefited  by  the 
decree  in  its  present  form ;  the  only  one  to  be  injured  by  a  rec- 
ognition of  the  1892  Miller  right,  and  the  only  one  contesting 
appellant's  claim  to  that  right;  so  that,  if  appellant  is  estopped 
to  claim  the  right  or  if  she  or  her  predecessor  is  estopped  to  say 
she  did  not  intend  to  abandon  it,  the  elements  constituting  the 
estoppel  must  be  found  in  some  representations  made  or  some 
position  assumed,  upon  which  defendant  Sherman,  having  the 
right  so  to  do,  in  good  faith  relied  and  from  which  inequitable 
consequences  must  follow  if  the  representations  be  repudiated 
or  the  position  be  changed.     (10  Bui.  Case  Law,  689.) 

Constructive  fraud  underlies  every  equitable  estoppel;  "that 
is,  the  person  estopped  is  considered  as  having  by  his  admis- 
sions, declarations  or  conduct  misled  another  to  his  prejudice, 
so  that  it  would  work  a  fraud  to  allow  the  true  state  ot  facts  to 
be  proved."  (10  Bui.  Case  Law,  691.)  The  Sherman  appro- 
priations were  made  in  1907,  when  the  Miller  property  was  in 
charge  of  Mrs.  Miller.  The  record  contains  all  the  evidence 
produced  relative  to  the  1892  right,  but  there  is  not  a  sugges- 
tion that  Mrs.  Miller,  this  appellant  or  anyone  else  said  or  did 


548  MooBB  V.  Sherman  bt  al.  [JoneT.  '16 

anything  with  reference  to  that  right.  Although  Sherman  tes- 
tified at  length  with  reference  to  the  physical  condition  of  the 
1892  ditch,  he  did  not  intimate  that  in  making  his  appropria- 
tions he  relied  upon  an  abandonment  of  the  1892  Miller  appro- 
priation or  that  he  even  considered  the  probability  of  that  right 
being  asserted  or  abandoned.  So  far  as  disdosed  by  this  rec- 
ord, he  was  not  misled  at  all.  There  is  not  even  a  bare  scintilla 
of  evidence  that  either  Mrs.  Miller  or  Mrs.  Pump  knew  any- 
thing of  Sherman's  intentions,  or  of  his  appropriations,  until 
long  after  they  were  made.  The  only  inference  to  be  drawn 
[6]  from  the  evidence  is  that  they  kept  silent  and  did  not  use 
the  right.  But  mere  silence  cannot  work  an  estoppel.  To  be 
effective  for  this  purpose,  the  person  to  be  estopped  must  have 
had  an  intent  to  mislead  or  a  willingness  that  another  should 
be  deceived,  and  the  other  must  have  been  misled  by  the  silence. 
(10  Bui.  Case  Law,  693.) 

If  there  was  no  legal  obligation  resting  upon  Mrs.  Miller  to 
[6]  speak  in  1907,  or  upon  her  or  her  successor  thereafter  to 
make  known  their  claim,  then  no  estoppel  arose  even  though 
Sherman  may  now  be  injured  by  the  recognition  of  the  1892 
right  (10  Bui.  Case  Law,  692.)  To  create  an  obligation  upon 
the  part  of  Mrs.  Miller  to  speak  out  in  1907,  it  was  incumbent 
upon  Sherman  to  show  that  she  knew  of  his  contemplated  or 
actual  expenditure  of  time  and  money  in  making  his  appropria- 
tions and  that  he  was  relying  for  any  benefit  to  accrue  from  his 
efforts  upon  the  assumption  that  the  1892  Miller  right  had  beeii 
abandoned  or  would  not  be  asserted  to  his  prejudice.  The  rec- 
ord is  barren  of  any  such  facts. 

A  subsequent  appropriation  of  water  is  not  any  notice  of  an 
[7]  adverse  claim.  Assuming  that  Mrs.  Miller  knew  of  Sher- 
man's contemplated  expenditures  in  1907,  she  was  not  called 
upon  to  assert  her  rights  or  to  notify  him  of  their  existence. 
The  validity  of  his  appropriations  could  not  be  made  to  depend 
upon  the  extent  of  prior  appropriations.  The  conclusion  that 
appellant  is  estopped  cannot  be  justified  by  this  record. 
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Upon  the  findings  made,  the  trial  court  should  have  awarded 
appellant  fifty  miner's  inches  or  one  and  one-fourth  cubic  feet 
per  second  of  time.  A  new  trial  is  unnecessary  and  the  order 
refusing  it  will  be  affirmed.  The  cause  is  remanded  to  the  dis- 
trict court  with  directions  to  modify  the  decree  so  as  to  award 
to  appellant  fifty  miner's  inches  or  one  and  one-fourth  cubic 
feet  per  second  of  time  of  the  waters  of  the  East  Fork  of  Little 
Elk  Creek,  and  when  thus  modified,  the  decree  will  stand  af- 
firmed.   The  appellant  will  recover  her  costs  of  appeal. 

Modified  and  affirmed, 

Mr.  Ghdef  Justice  Brantlt  and  Mr.  Justice  Sanneb  concur. 

Behearing  denied  September  19,  1916. 
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In  KB  SATTERTHWAITB. 

(No.  3,930.) 
(Submitted  October  2,  1916.    Decided  Oetober  4,  1916.) 

[160  Pae.  346.] 

Habeas  Corpus  —  JiwenUe  Delinqusnts  —  Petition — Citation — 
Jtiry  Trial — Judgment. 

Juvenile  Delinquente — Petition— Contents. 

1.  The  petition  to  have  a  juvenile  delinquent  committed  under  the  pro- 
visions of  Chapter  122,  Laws  of  1911,  must,  among  other  things,  charge 
that  the  persons  having  the  custody  of  the  child  are  unfit,  unwilling  or 
unable  to  care  for,  educate,  control  or  discipline  it,  or  that  their  con- 
sent has  been  obtained  that  the  dielinquent  might  be  taken  from  them. 

Same — Citation — Failure  to  Serve — Effect. 

2.  The  person  from  whose  custody  a  child  is  intended  to  be  taken 
under  the  Juvenile  Delinquent  Act  must  be  made  a  party  and  receive 
notice  by  citation ;  failure  to  give  it  will  render  subsequent  proceedings 
void. 

Same — Jury  Trial. 

3.  Where  the  mother  of  an  alleged  delinquent  daughter  was  not  ac- 
corded the  opportunity  to  exercise,  or  waive,  the  right  to  a  jury  trial 
conferred  by  Chapter  122,  Laws  of  1911 ;  and  the  record  failed  to  dis- 
close whether  a  jury  trial  was  had,  and  whether  th«  aceused  waived 
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her  right  to  such  a  trial  or  was  apprised  of  it,  the  judgment  commit- 
ting  her  to  a  reformatory  institution  held  void  on  hahecu  oorpui. 

Same — Judgment — Contents. 

4.  Before  a  delinquent  ehild  can  be  taken  from  its  parent  or  guardian, 
the  court  must  adjudge  the  unfitness,  unwillingness  or  inability  of  the 
latter  to  properly  care  for  it,  and  that  it  is  for  the  best  interest  of  the 
ehild  and  for  the  people  of  the  state  that  it  be  given  over  to  the 
custody  of  the  state. 

[As  to  validity  of  statute  creating  juvenile  court,  see  note  in  Ann. 
Caa.  1914A.  1227.] 

Application  by  Margaret  Satterthwaite  for  a  writ  of  habeas 
corpus  in  behalf  of  Mamie  Satterthwaite.  Complainant  ordered 
released  from  custody. 

Mr.  2>.  J7.  Wittenberg,  for  Complainant. 

Mr.  Wm.  E.  Poorman,  Assistant  Attorney  General,  for  the 
State ;  Mr.  J.  A.  Walsh,  appearing  as  Amicus  Curiae. 

MB.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

On  April  12  of  this  year,  the  chief  probation  officer  of  Silver 
Bow  county  presented  to  the  district  court  a  petition  charging 
Mamie  Satterthwaite,  a  minor  child  under  the  age  of  seventeen, 
with  delinquency.  A  judgment  was  rendered  finding  the  alle- 
gations of  the  petition  to  be  true,  and  the  child  was  committed 
to  the  House  of  the  Good  Shepherd  at  Helena,  an  institution  for 
delinquent  children.  Upon  application  of  the  mother  of  the 
child  this  court  issued  a  writ  of  habeas  corpus,  and,  return 
thereto  having  been  made,  the  matter  was  submitted  for  decision. 

It  is  the  contention  of  the  mother  that  the  record  of  the  trial 
court  discloses  on  its  face  such  a  disregard  for  the  statute  or  such 
deviations  from  the  procedure  prescribed  by  law,  as  to  render 
the  judgment  void. 

1.  The  Petition.  The  Act  relating  to  juvenile  delinquents  was 
[1]  approved  March  7,  1911.  (Laws  1911,  Chap.  122,  p.  320.) 
Section  4  provides  that  a  proceeding  for  the  trial  of  an  alleged 
delinquent  shall  be  instituted  by  a  duly  verified  petition  filed 
with  the  clerk  of  the  court.    Section  5  provides  for  the  contents 


552  In  bb  Sattbbthwaitb.  [Oct.  T.  16 

of  the  petition.  It  mnst  charge  the  delinquency  of  the  child 
and,  in  addition  thereto,  that  the  parents,  custodian  or  guardian 
of  the  child  ''are  unfit  or  improper  guardians,  or  are  unwill- 
ing or  unable  to  care  for,  protect,  train,  educate,  control  or 
discipline  such  child  or  that  the  parent,  parents,  guardian  or 
custodian  consent  that  such  child  be  taken  from  them.  The  peti- 
tioner shall  set  forth  either  the  name  or  that  the  name  is  un- 
known to  the  petitioner  (a)  of  the  person  having  the  custody  ol 
such  child;  and  (b)  of  each  of  the  parents,  or  the  surviving 
parent  of  a  legitimate  child,  or  of  the  mother  of  an  illegitimate 
child,  or  (c)  if  it  allege  that  both  of  said  parents,  or  such  mother 
is  dead,  then  of  the  guardian,  if  any,  of  such  child;  (d)  if  it 
alleges  that  both  parents  are,  or  that  such  mother  is  dead,  and 
that  no  such  guardian  of  such  child  is  known  to  petitioner,  then 
of  a  near  relative,  or  that  none  such  is  known  to  petitioner. 
The  petition  shall  also  state  the  residence  of  such  parties,  as  far 
as  the  same  are  known  to  such  petitioner.  All  persons  named  in 
such  petition  shall  be  made  defendants  by  name  and  shall  be 
notified  of  such  proceedings  in  the  same  manner  as  is  or  may 
hereafter  be  required  in  civil  proceedings  by  the  laws  of  this 
state." 

The  petition  filed  in  the  district  court  recited  that  Mamie 
Satterthwaite  was  then  in  the  care,  custody  and  charge  of  her 
parents,  residents  of  Silver  Bow  county.  The  name  and  resi- 
dence address  of  the  mother  were  given,  but  the  mother  was  not 
made  a  party  defendant  as  the  statute  requires.  The  petition 
is  insufficient,  in  that  it  fails  to  charge  that  the  parents  of  the 
child  are  unfit  or  improper  guardians  of  the  child,  or  unwilling 
or  unable  to  care  for,  protect,  train,  educate,  control  or  discipline 
the  child.  Neither  does  the  petition  recite  that  the  parents  con- 
sented that  the  child  might  be  taken  from  them.  These  proceed- 
ings are  purely  statutory,  and  substantial  compliance  with  the 
terms  of  the  statute  is  essential  to  the  validity  of  the  proceed- 
ings. In  the  present  instance  there  was  such  failure  to  follow 
the  plain  mandate  of  the  law  as  amounted  substantially  to  a 
disregard  of  it. 
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2.  The  Citation.  Section  5  of  the  Act  provides  that  upon  fil- 
ing^ the  petition  a  citation  shall  issue  to  the  child's  custodian  to 
[2]  show  cause,  and  to  all  persons  made  defendants  to  appear 
and  answer  the  petition  on  the  return  day.  The  record  of  the 
trial  court  discloses  that  notwithstanding  the  name  and  place  of 
residence  of  this  child's  mother  were  known  on  April  12,  the 
citation  was  not  served  upon  her  until  April  29.  The  record 
further  recites  that  the  hearing  or  trial  of  the  charges  against 
the  child  was  had  on  April  12,  or  sixteen  days  before  the  mother 
was  notified. 

In  requiring  service  of  the  citation  before  the  hearing  is  had, 
the  statute  has  a  real  purpose  in  view  even  aside  from  any  con- 
dderation  of  the  question  of  due  process  of  law: 

The  parent  within  the  jurisdiction  of  the  court  whose  resi- 
dence is  known  must  be  made  a  party  to  the  proceedings.  Upon 
this  the  statute  does  not  admit  of  discussion.  The  mother  of 
this  child  was  not  made  a  party  and  never  had  her  day  in  court. 
If  the  statute  had  been  complied  with  in  this  respect,  then  the 
mother  would  have  been  entitled  to  the  notice  provided  by  the 
Act  before  the  hearing  or  trial  was  had. 

(a)  She  was  entitled  to  a  reasonable  time  to  prepare  her  de- 
fense, if  any  she  had. 

(b)  If  the  court  found  the  case  to  be  a  proper  one,  the  child 
might  be  returned  to  her  mother,  for  the  declared  purpose  of 
the  Act  is  ''that  no  child  should  be  taken  away  or  kept  out  of  his 
home  or  away  from  his  parents  or  guardian  any  longer  than  is 
reasonably  necessary  to  preserve  the  welfare  of  the  child  and  the 
interest  of  this  state"  (sec.  14,  p.  332) ;  and  the  mother  had 
the  right  to  an  opportunity  to  show,  if  she  could,  that  this  was 
such  a  proper  case  for  the  return  of  her  child  to  her  as  is  con- 
templated by  the  statute. 

(c)  The  parents  of  an  alleged  delinquent  ''may  be  compelled 
to  perform  their  moral  and  legal  duty  in  the  interest  of  the 
child"  (sec.  24,  p.  337) ;  but  a  judgment  of  this  character  could 
not  operate  upon  a  parent  who  was  not  given  a  chance  to  be 
heard. 
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Other  reasons  might  suggest  themselTes,  but  m  any  event  in 
the  wisdom  of  the  legislature  it  was  deemed  indispensable  that 
the  notice  be  given,  and  for  the  failure  to  give  it  in  this  instance 
no  excuse  is  suggested. 

3.  The  Trial.  Either  the  accused  child  or  its  parent  ''shall 
[3]  have  the  right  to  demand  a  trial  by  jury  which  shall  be 
granted  as  in  other  cases  unless  waived''  (sec.  3,  p.  321).  The 
right  to  a  jury  trial  is  secured.  It  can  be  waived  only  in  manner 
provided  by  law.  (Chessman  v.  Hale,  31  Mont.  577,  3  Ann.  Gas. 
1038,  68  L.  E.  A.  410,  79  Pac.  254.)  The  mother  of  this  child 
was  not  even  accorded  the  opportunity  to  exercise  or  waive  the 
right  which  the  statute  confers,  and  the  record  fails  to  disclose 
whether  a  jury  trial  was  had;  whether  the  child  waived  her 
right,  or  whether  she  was  apprised  of  it. 

4.  The  Judgment.  Before  a  delinquent  child  can  be  taken 
[4]  from  its  parents  and  given  over  to  the  custody  and  control 
of  the  state,  the  court  must  first  adjudicate  that  the  parents  of 
such  child  ''are  unfit  or  improper  guardians,  or  are  unable  or 
unwilling  to  care  for,  protect,  educate  or  discipline  such  child, 
and  shall  further  find  that  it  is  for  the  best  interest  of  such  child 
and  for  the  people  of  this  state  that  such  child  be  taken  from 
the  custody  of  its  parents"  (sec.  14,  p.  328).  The  record  in  this 
instance  omits  altogether  any  reference  to  this  statutory  re- 
quirement. Indeed,  it  appears  that  a  formal  judgment  was  not 
entered  at  all. 

In  considering  a  very  similar  statute  the  supreme  court  of 
Utah  said:  ''But  when  a  complaint  is  filed  and  one  or  more  of 
the  acts  constituting  delinquency  are  set  forth,  the  court  only 
acquires  jurisdiction  of  the  child  for  the  purpose  of  investigat- 
ing into  its  condition  or  conduct.  Quite  true,  in  some  states,  a 
formal  complaint  in  writing  may  not  be  an  essential,  but  it  is 
made  so  in  this  state,  and  hence  must  be  observed.  But  when 
the  court  has  investigated  the  matters  set  forth  in  the  complaint 
and  finds  some  or  all  of  the  charges  to  be  true,  it  does  not  follow, 
from  that  fact  alone,  that  the  state  should  forthwith  be  substi- 
tuted in  place  of  the  parent  or  legal  guardian  and  take  full 
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control  of  the  person  of  the  child.  All  that  the  court  has  estab- 
lished so  far  is  that  the  child  is  a  delinquent  in  view  of  the  pro- 
visions of  the  Act.  The  question  as  to  whether  the  parent  has 
been  derelict  in  respect  to  his  duty,  or  whether  he  is  a  compe- 
tent person  or  not  to  have  charge  of  the  child,  and  whether  he 
has  forfeited  his  natural  and  legal  right  to  continue  the  relation, 
has  not  been  touched  upon,  and  no  finding  or  adjudication  of 
that  fact  has  been  made.  There  is  nothing,  therefore,  up  to  this 
point,  in  the  proceedings  upon  which  a  judgment  can  be  based 
substituting  the  state  as  guardian  of  the  person  of  the  child  in 
place  of  the  parent.  The  whole  fabric  of  the  law,  as  is  clearly 
shown  by  all  the  decisions  cited  supra,  rests  upon  this  theory, 
and  those  laws  are  sustained  by  virtue  of  it.  Until  something 
is  made  to  appear  that  the  child  is  not  cared  and  provided  for 
in  respect  to  the  matters  involved,  there  exists  no  reason  for  the 
state  to  take  charge  of  the  person  of  the  child,  and  hence  no 
right  exists  to  do  so  under  the  Act.  •  •  •  We  are  con- 
strained to  hold,  therefore,  that  before  a  child  can  be  made  a 
ward  of  the  state,  at  least  two  things  must  be  found:  (1)  That 
the  child  is  a  delinquent  within  the  provisions  of  Chapter  117; 
and  (2)  that  the  parent  or  legal  guardian  is  incompetent  or  has 
neglected  and  failed  to  care  and  provide  for  the  child  the  train- 
ing and  education  contemplated  and  required  by  both  law  and 
morals."  {Mill  v.  Brown,  31  Utah,  473,  120  Am.  St.  Eep.  935, 
88  Pac.  609.) 

For  the  reasons  indicated,  the  proceedings  had  in  the  district 
court  of  Silver  Bow  county  were  invalid,  and  the  commitment 
affords  no  justification  for  the  retention  of  the  child. 

It  is  ordered  that  Mamie  Satterthwaite  be  released  forthwith 
from  her  detention  at  the  House  of  the  Qood  Shepherd  at  Helena. 

Mb.  Chief  Justice  Bbantly  and  Ms.  Justice  Sanneb  concur. 
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STATE  EX  EEU  WOLPB,  Relator,  v.  DISTEICT  COUET 

ST  AL.,  EbSPONDENTS. 

(No.  8,986.) 

(Submitted  October  4,  1916.    Dedded  Oetober  5,  1916.) 

[160  Pm.  846.] 

Mandamus  —  Criminal  Law  —  Witnesses  —  Subpoenas — County 
Attorney — Power  to  Issue. 

1.  Since  subdivision  8  of  section  9486,  Beyised  Codes,  lodges  the  power 
in  the  countj  attomej  to  issue  subpoenas  for  the  attendance  of  witnesses 
in  criminal  cases,  and  the  writ  does  not  lie  where  another  adequate 
remedj  exists,  mandamu$  will  not  issue  at  his  instance  to  compel  a  dis- 
trict judge  to  make  an  order  authorixing  the  clerk  of  the  court  to  do 
what  relator  himself  maj  do. 

[As  to  the  duties  the  performance  of  whick  maj  be  compelled  bj 
fnandamm,  see  note  in  125  Am.  8t.  B«p.  492.] 

Original  application  by  the  State  at  the  relation  of  H.  L. 
Wolfe,  Jr.,  as  county  attorney  of  Phillips  County,  Montana,  for 
writ  of  mandate  directed  to  the  District  Court  of  said  county, 
and  Honorable  FranJc  N.  Utter,  judge  thereol  Proceedings 
dismissed* 

Messrs.  Norris  di  Hurd,  for  Belator. 
Messrs.  Slattery  dk  Kline,  for  Eespondents. 

ME.  JUSTICE  SANNEE  delivered  the  opinion  of  the  court. 

On  the  twenty-third  day  of  September,  1916,  there  was  pend- 
ing and  set  down  to  be  tried  on  October  12,  1916,  in  the  district 
court  of  Phillips  county,  the  case  of  the  State  of  Montana  y. 
Walter  A.  James.  James  stands  charged  with  the  crime  of 
murder,  and  the  relator  herein,  as  county  attorney  of  Phillips 
county,  applied  to  the  court  for  an  order  authorizing  the  clerk 
to  issue  subpoenas  for  the  attendance  of  certain  witnesses  in 
excess  of  six,  deemed  by  the  county  attorney  to  be  necessary 
for  the  proper  prosecution  of  the  cause.  The  respondent  judge 
allowed  the  application  in  part  and  denied  it  in  part;  where- 
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upon  the  relator  petitioned  this  court  for  a  peremptory  writ 
commanding  said  judge  to  make  the  order  desired. 

It  is  needless  to  inquire  into  the  reasons  for  the  refusal,  be- 
[1]  cause  the  relator  is  not  entitled  to  the  relief  sought.  Sec- 
tion 9486,  Revised  Codes,  provides:  **The  process  by  which  the 
attendance  of  a  witness  before  a  court  or  magistrate  is  required 
is  a  subpoena.  It  may  be  signed  and  issued  by  *  *  * 
3.  The  county  attorney,  for  witnesses  in  the  state,  in  support 
of  an  indictment  or  information,  to  appear  before  the  court  in 
which  it  is  to  be  tried.  4.  The  derk  of  the  court  in  which  an 
indictment  or  information  is  to  be  tried'';  etc.  It  is  perfectly 
obvious  that  this  statute  reposes  in  the  county  attorney  a  power 
which  is  subject  to  no  restraint,  save  his  own  responsibility 
under  the  sanction  of  his  ofiKcial  oath,  and  subpoenas  issued  by 
him  pursuant  to  this  statute  are  in  pari  maferia  with  those  issued 
by  the  derk.  The  witnesses  whose  attendance  is  thus  required 
have  the  status  of  other  witnesses;  they  may  be  called,  and  the 
right  of  the  state  to  have  them  testify  is  to  be  determined  by 
the  rules  that  apply  to  other  witnesses ;  they  are  subject  to  con- 
tempt for  not  appearing,  and  their  absence  has  the  same  effect 
in  an  application  for  continuance  as  though  they  had  been  sub- 
poenaed by  the  clerk. 

Mcmdamus  does  not  lie  where  other  adequate  remedy  exists, 
and  since  the  respondent's  refusal  may  be  corrected  by  appro- 
priate action  on  the  part  of  the  relator  himself,  the  writ  here 
sought  must  be  denied  and  the  proceedings  dismissed.  It  is  so 
ordered. 

Mb.  Justice  Holloway  concurs. 

Mb.  Chiep  Justice  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 
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In  re  palm. 

(No.  3,923.) 
(Snbmittod  September  18,  1916.    Decided  October  7,  1916.) 

[160  Pm.  348.] 

Criminal  Law — Defective  Information — Dismissal — Filing  New 
Information — Habeas  Corpus. 

1.  Where  an  information  was  diemiseed  on  the  motion  of  the  countj 
attorney  because  of  the  omission  of  a  materiid  allegation  therefrom, 
and  a  new  information  ordered  filed  by  the  coart,  the  absence  of  a 
statement  from  the  minutes  of  the  court  that  before  making  the  order 
it  entertained  the  opinion  that  the  objection  tb  the  original  informa- 
tion could  be  avoided  in  the  new  one, — an  entrj  which  might  properly 
have  been  made  but  was  not  required  to  be  made  by  section  9204, 
Bevised  Codes, — ^was  not  sufficient  ground  for  the  release  of  the  com- 
plainant from  custody  on  habeas  corpus. 

[As  to  when  plea  of  autrefois  acqwS  is  sustainable,  see  notes  in 
17  Am.  Deo.  791;  68  Am.  Dec.  636.] 

Application  by  Jack  Palm  for  writ  of  habeas  corpus.  Pro- 
ceeding dismissed. 

Messrs.  McCormick  dk  Bussell,  for  Complainant. 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  the  State. 

ME.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

Jack  Palm  was  charged  by  information  with  the  commission 
of  a  felony.  He  demurred  to  the  information,  but  before  the 
court  passed  upon  his  objections  the  county  attorney  moved  to 
dismiss  and  for  leave  to  file  a  new  information.  The  court's 
[1]  minutes  recite  the  procedure  had  as  follows:  ** Pending  the 
ruling  on  demurrer  to  information,  on  motion  of  county  attor- 
ney and  by  consent  of  the  court,  the  information  originally  filed 
is  ordered  dismissed  and  a  new  information  is  ordered  filed. 
The  court  then  stated  that  he  sustained  the  demurrer  to  the  first 
information. '^    The  new  information  was  filed  and  the  accused 
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applied  to  this  court  for  liis  release  from  custody  on  habeas 
corpus. 

The  applicant  contends  that  he  is  entitled  to  his  release  be- 
cause of  irregularities  in  the  procedure  in  the  court  below.  Sec- 
tions 9203  and  9204,  Revised  Codes,  provide : 

*'9203.  Upon  considering  the  demurrer,  the  court  must  give 
judgment,  either  allowing  or  disallowing  it,  and  an  order  to  that 
effect  must  be  entered  upon  the  minutes. 

'*9204.  If  the  demurrer  is  allowed,  the  judgment  is  final 
upon  the  indictment  or  information  demurred  to,  and  is  a  bar 
to  another  prosecution  for  the  same  offense,  unless  the  court, 
being  of  the  opinion  that  the  objection  on  which  the  demurrer 
is  allowed  may  be  avoided  in  a  new  indictment,  or  another  or 
an  amended  information,  directs  the  case  to  be  submitted  to  an- 
other grand  jury,  or  directs  another  or  an  amended  information 
to  be  filed." 

The  irregularities  of  which  complaint  is  made  are  more  ap- 
parent than  real.  The  application  of  the  county  attorney  for 
leave  to  dismiss  the  original  information  amounted  to  nothing 
more  than  a  confession  of  the  demurrer,  and  the  order  granting 
the  motion  and  the  order  sustaining  the  demurrer  in  legal  effect 
amounted  to  a  judgment  of  the  court  that  the  original  informa- 
tion was  insufficient.  That  document  out  of  the  way,  then,  the 
question  whether  a  new  or  amended  information  should  be  filed 
was  addressed  to  the  court.  It  could  be  filed  only  upon  the 
order  of  the  court,  and  such  order  could  be  made  only  in  the 
event  that  the  court  first  determined  that  the  objection  to  the 
original  information  could  be  avoided  in  the  new  one.  (Sec. 
9204,  above.)  It  is  true,  as  petitioner  contends,  that  the  record 
does  not  disclose,  as  it  might  well  have  done,  that  the  court 
entertained  such  opinion;  but  the  statute  does  not  require  that 
the  opinion  itself  shall  be  spread  upon  the  record  or  that  the 
record  shall  recite  that  the  court  had  first  formed  such  opinion. 
The  record  does  disclose  that  the  court  ordered  the  new  informa- 
tion to  be  filed* 
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The  provision  of  section  9204  is  intended  to  safeguard  the 
rights  of  the  accused  against  an  altogether  unwarranted  prose- 
cution or  the  possible  malice  of  the  prosecuting  officer  (State  v. 
Vinn,  50  Mont.  27, 144  Pac.  773),  but  it  is  not  intended  to  shield 
an  offender  against  prosecution  merely  because  of  some  technical 
defect,  irregularity  or  insufficiency  in  the  original  information 
or  indictment. 

The  burden  of  determining  whether  further  proceedings  shall 
be  taken  is  placed  upon  the  court.  It  cannot  be  shifted  to  the 
county  attorney  who  may  be  biased  or  prejudiced  {State  ▼. 
Crook,  16  Utah,  212,  51  Pac.  1091) ;  but  when  the  court  orders 
the  new  information  to  be  filed,  the  order  itself  presupposes  the 
existence  in  the  mind  of  the  court  of  that  opinion  upon  which 
alone  the  order  can  be  made. 

The  record,  though  informal,  discloses  that  the  rights  of  tlfe 
accused  were  secured  and  that  the  requirements  of  the  statute 
were  observed.  (People  v.  O'Leary,  77  Cal.  34,  18  Pac.  856.) 
The  accused  will  not  be  heard  to  say  that  he  ought  to  escape 
even  a  trial,  merely  because  the  county  attorney  omitted  from 
the  original  information  a  material  allegation,  which  he  could 
properly  include  in  a  new  one. 

The  proceeding  is  dismissed  and  the  petitioner  is  remanded 
to  the  custody  of  the  sheriff  of  Missoula  county,  to  await  fur- 
ther action  by  the  court  below. 

Dismissed. 
Ms.  JusTiCB  Sanneb  concurs. 

Mr.  Chief  Justice  Brantlt,  being  absent,  takes  no  part  in 
the  foregoing  decisioiL 
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In  be  hill. 

* 

(No.  8,924.) 
(Submitted  September  18,  1916.    Decided  October  7,  1916.) 

[160  Pac.  849.] 

(For  syllabus,  see  In  re  Palm,  ante,  p.  558.) 

Application  of  Aaron  Hill  for  writ  of  habeas  corpus.  Vny- 
ceeding  dismissed. 

Messrs.  McCarmick  dk  RusseU,  for  Complainant. 

Mr.  J,  B.  Poindexter,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  the  State. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  facts  in  this  case  are  identical  with  those  involved  in  the 
application  of  Jack  Palm,  just  determined.  Upon  the  author- 
ity of  that  decision  this  proceeding  is  dismissed  and  the  peti- 
tioner is  remanded  to  the  custody  of  the  sheriff  of  Missoula 
county,  to  be  dealt  with  according  to  law. 

Dismissed. 

Ms.  JuSTiOB  Sankeb  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 

52  Mont.- 
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STATE  sz  KEL.  DANAHEB,  Appellant,  v.  MILLER^  Beoisixb 

OF  State  Lands^  et  al.,  Bespondents. 

(No.  3,879.) 
(Babmitted  September  18,  1916.    Decided  October  9,  1916.) 

[160  Pac.  613.] 

Mandamus— State  Lands — Control  and  Disposiiion — Statutes — 
Purchaser's  Bond — Certificate  of  Purchase — Fraud — Principal 
and  Agent — Batificatiaiu 

State  Lands — Control  and  Disposition  of — Statutes  Applicable. 

1.  Held,  that  Chapter  147,  Laws  of  1909,  supersedes  all  prior  and 
existing  statutes  having  to  do  with  the  control  and  diaposition  of  state 
lands. 

Same — ^Purchaser's  Bond — Not  Required. 

2.  A  purchaser  of  state  lands  is  not  required  to  give  bond  to  secure 
deferred  pajmenta  of  the  purchase  price. 

Same— Certificate  of  Purchase— Duty  of  Gk)vcmor — Mandamw. 

8.  Mandamus  lies  to  compel  the  governor,  as  president  of  the  state 
board  of  land  commissioners,  to  sign  a  certificate  of  purchase  of  state 
lands,  his  duty  in  this  respect  being  a  purely  ministerial  one. 

[Afl   to  whether  mandamus   lies   against   govemors;   see   notes  in 
S8  Am.  Dec.  861;  81  Am.  8t.  Bep.  294.] 

Same — Sale — Fraud — Mandamus — Jurisdiction. 

i.  The  formal  approval  by  the  state  board  of  land  commissioners  of 
a  sale  of  state  lands  did  not  cdndude  the  district  court  from  investigat- 
ing, in  a  proceeding  to  compel  by  mandamus  the  issuance  of  a  certificate 
of  purchase,  the  question  of  fraud  claimed  to  have  entered  into  the  sale. 

Same — Fraud — Mandamus — ^Discretion. 

5.  Mandamus  is  not  a  writ  of  right,  but  issues  only  in  the  discretion 
of  the  court;  hence  where  it  is  made  to  appear  that  with  reference  to 
the  very  question  at  issue  the  conduct  of  the  party  asking  for  the  writ 
has  been  tainted  with  fraud  or  such  as  to  render  the  granting  of  it 
inequitable,  the  relief  may  be  refused. 

Same — ^Fraud — ^Principal  and  Agent — ^Ratification. 

6.  Under  the  rule  that  ratification  of  an  unauthorized  act  has  the  elfeet 
of  a  prior  authorization,  held  that  a  purchaser  of  state  lands  who,  in- 
•tead  of  repudiating  her  husband's  conduct  in  stifling  competition 
at  the  sale,  with  knowledge  thereof,  endeavored  to  compel  transfer  of 
the  land  to  her,  ratified  lus  act  and  became  bound  by  it. 

Same — ^Fraud  as  to  Part  of  Transaction — Effect. 

7.  Where  two  parcels  of  state  lands  were  sold  to  the  same  person 
at  the  same  sale,  but  separately  as  required  by  law,  and  fraud  entered 
into  the  sale  of  one  only,  the  buyer  was  entitled  to  a  certificate  of 
purchase  for  the  tract  free  from  the  taint  of  wrongdoing,  and  was  prop- 
erly denied  relief  as  to  the  other. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Olenysnts,  Judge, 
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Pbocebding  in  mandanvus  by  the  State  on  the  relation  of  Mary 
M.  Danaher  against  Sidney  Miller,  as  register  of  state  lands,  and 
S.  V.  Stewart,  as  president  of  the  State  Board  of  Land  Com- 
missioners. Judgment  for  defendants.  Belatrix  appeals  from 
the  judgment  and  an  order  denying  a  new  trial.  Remanded 
with  directions. 

Messrs.  Wight  <§  Pew,  for  Appellant,  submitted  a  brief, 
Mr.  Chas.  E.  Pew  argued  the  cause  orally. 

Respondents  argue  that  the  governor  cannot  be  mandamused 
even  to  perform  a  ministerial  duty.  That  this  argument  is  un- 
sound has  been  settled  in  this  state  ever  since  the  decision  in 
the  case  of  Chumasero  v.  Potts,  2  Mont.  242.  (State  v.  Rich- 
ards, 16  Mont.  145,  50  Am.  St.  Rep.  476,  28  L.  R.  A.  298,  40 
Pac.  210;  State  v.  Smith,  23  Mont.  44,  57  Pac.  449.)  See,  also, 
Oreenwood  Cemetery  Land  Co,  v.  Routt,  17  Colo.  156,  31  Am. 
St.  Rep.  284,  15' L.  R.  A.  369^  28  Pac.  1125,  a  case  on  all-fours 
with  the  one  at  bar. 

When  the  board  has  acted,  its  orders  are  final.  Upon  all 
questions  of  fact  its  findings  are  final,  and  not  open  to  question 
in  any  other  forum.  In  this  respect  the  powers  of  the  board 
are  analagous  to  those  of  the  Department  of  the  Interior;  and 
the  rule  is  firmly  settled  that  the  findings  of  that  department 
are  final  and  conclusive  upon  all  questions  of  fact.  {Smnll  v. 
Rakestraw,  28  Mont.  413,  104  Am.  St.  Rep.  691,  72  Pac.  746 ; 
Love  V.  Flahive,  33  Mont.  348,  83  Pac.  882.)  True,  the  rule  is 
stated  with  the  qualification  *'in  the  absence  of  fraud."  That 
exception  applies  only  to  fraud  practiced  upon  the  department, 
and  not  to  alleged  fraud  which  was  the  subject  of  inquiry  be- 
fore the  department.  (Shepley  v.  Cowan,  91  U.  S.  340,  23 
L.  Ed.  424.) 

Fraud  is  a  question  of  fact ;  and  in  the  absence  of  a  contrary 
showing  the  presumption  is  that  every  matter  affecting  the  sale 
was  before  and  passed  upon  by  the  board,  including  the  facts 
upon  which  the  alleged  fraud  is  predicated.    The  sale  being  ap- 
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proved,  it  is  presumed  that  the  board  decided  tliat  no  fraud  was 
shown. 

Neither  the  governor  nor  the  register  could  go  hack  of  the 
records  of  the  land  board,  which  show  a  regular  sale  and  a  regu- 
lar approval  by  the  board,  leaving  nothing  to  be  done  but  to 
prepare,  sign  and  deliver  the  certificate  authorized  and  directed 
to  be  prepared  and  signed  by  those  ofScers,  as  ministers  of  the 
state  land  department,  as  evidence  of  the  fact  that  a  sale  bad 
been  made,  the  terms  upon  which  it  had  been  made,  and  the 
person  to  whom  the  land  had  been  struck  off.  {Stearns  v.  State, 
23  Okl.  462, 100  Pac.  909.) 

The  rights  of  appellant  eannot  be  affected  by  the  alleged 
fraud  of  strangers. 

That  such  an  arrangement  as  that  between  Thomas  Danaher 
and  I.  T.  Wood  is  not  fraudulent,  especially  in  the  case  of  a  sale 
such  as  the  one  under  consideration,  is  illustrated  by  the  decision 
in  the  case  of  Piatt  v.  Oliver,  1  McLean,  295,  Fed.  Cas.  No. 
11,114;  s.  c,  3  How.  (U.  S)  411,  11  L.  Ed.  658.  In  the 
case  at  bar,  the  most  that  could  possibly  be  said  to  have  been 
shown  at  the  hearing,  as  to  any  combination,  was  that  I.  Y. 
Wood  and  Thomas  Danaher  formed  a  limited  partnership  for 
the  special  purpose  of  buying  the  southwest  quarter  of  section 
16 ;  but  even  as  to  this,  no  testimony  whatever  has  been  intro- 
duced connecting  Mrs.  Danaher  with  the  transaction. 

Mr,  Wellington  P.  Rankin,  for  Respondents,  submitted  a  brief 
and  argued  the  cause  orally. 

The  petition  does  not  aver  sufficient  facts  to  entitle  appellant 
to  any  relief  because  the  governor's  acts  in  signing  the  certifi- 
cate are  discretionary,  and  therefore  not  subject  to  control  by 
mandamtis.  In  Staie  v.  Smith,  23  Mont.  44,  49,  57  Pac.  449, 
the  court  held  that  the  performance  of  a  discretionary  duty  of 
the  governor  could  not  be  compelled  by  the  courts.  (See,  also, 
United  States  v.  Windom,  137  U.  S.  636,  34  L.  Ed.  811,  11  Sup. 
Ct.  Rep.  197;  State  ex  rel.  Oravely  v.  Stewart,  48  Mont.  347, 
137  Pac.  854;  Mechem  on  Public  Officers,  sec.  954.)     If  the  act 
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of  the  governor  in  signing  a  certificate  of  purchase  is  one  in- 
volving a  discretion,  it  does  not  become  material  what  reasons 
are  assigned,  or  whether  any  reasons  exist  for  not  doing  so. 

Any  agreement  the  purpose  of  which  is  to  prevent  fair  compe- 
tition in  bidding  at  a  public  sale  of  state  lands  is  contrary  to 
public  policy  and  vitiates  the  sale.  (Jenkins  v.  Prink,  30  Cal. 
586,  89  Am.  Dec.  134.)  An  agreement  not  to  bid  for  the  purpose 
of  paralyzing  competition  is  a  fraud  upon  the  vendor  and  viti- 
ates the  sale.  {Loyd  v.  Malone,  23  111.  43,  74  Am.  Dec.  179 ; 
Smith  V.  Qreerdee,  2  Dev.  L.  (N.  C.)  126,  18  Am.  Dec.  564; 
Farr  v.  Sims,  Rich.  Eq.  Gas.  (S.  C.)  122,  24  Am.  Dec.  398; 
Kearney  v.  Taylor,  15  How.  (U.  S.)  494,  14  L.  Ed.  798;  James 
V.  Fulcord,  5  Tex.  512,  55  Am.  Dec.  743 ;  Pike  v.  Balch,  38  Me. 
302,  61  Am.  Dec.  248.) 

The  courts  will  not  compel  the  performance  of  a  useless  or 
an  illegal  act.  A  sale  at  which  competition  was  prevented  was 
not  a  public  sale  within  the  meaning  of  this  provision.  For 
this  reason  the  sale  would  be  void.  (Kearney  v.  Taylor,  supra,) 
The  sale  being  void  ab  initio,  a  certificate,  if  issued  and  signed, 
would  be  a  mere  nullity.  The  writ  should  never  be  granted  to 
compel  an  illegal  act  or  to  aid  a  relator  who  is  not  entitled  to 
relief.  (Sherwood  v.  Bynearson,  141  Mich.  92,  104  N.  W.  392 ; 
High  on  Extraordinary  Legal  Remedies,  sec.  40;  State  ex  rel. 
Waitt  V.  Hitt,  32  Minn.  275,  20  N.  W.  196 ;  13  Ency.  PI.  &  Pr. 
496;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  725-730.)  Where  it 
is  apparent  to  the  court  to  which  an  application  for  mandamtis 
is  made  that  the  relator  has  been  at  fault,  it  is  within  the  dis- 
cretion of  the  court  to  deny  the  application.  (13  Ency.  PI.  & 
Pr.  499;  Sherwood  v.  Bynearson,  supra.)  Or  where  the  con- 
duct of  the  relator  has  been  such  as  to  render  it  inequitable 
to  grant  the  relief  sought,  the  court  may,  in  the  exercise  of  its 
discretion,  refuse  the  writ.  (People  v.  Jeroloman,  139  N.  Y. 
14,  34  N.  E.  726.) 

Mr.  Danaher,  in  stifling  the  bidding,  was  acting  as  the  duly 
authorized  agent  of  his  wife,  the  relatrix.  (Bankard  v.  Shaw, 
199  Pa.  St.  623,  49  Atl.  230;  Puget  Sound  Luwher  Co.  v.  Krug, 
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89  Cal.  237,  26  Pac.  902;  21  Cyc.  1419.)  The  relatrix  ratified 
the  fraudulent  acts  of  her  husband  and  wishes  to  profit  by  the 
same.  This  is  manifested  by  her  conduct  in  bringing  this 
action.  (1  Mechem  on  Agency,  sec.  477;  Whiting  v.  DougJtton, 
31  Wash.  327,  71  Pac.  1027 ;  Warder,  Bushnell,  Glessner  Co.  ▼. 
CutJibert,  99  Iowa,  681,  68  N.  W.  917 ;  American  Express  Co.  v. 
Lankford,  2  Ind.  Ter.  18,  46  S.  W.  183.) 

MS.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

'  At  a  sale  of  state  lands  held  in  Helena,  the  west  half  of  sec- 
tion 16,  township  14  north,  range  9  west,  was  offered  for  sale 
in  two  separate  parcels  of  160  acres  each.  Mary  M.  Danaher 
was  the  only  bidder  for  either  parcel  and  was  declared  to  be  the 
purchaser  of  each  at  $10  per  acre.  She  paid  over  to  the  register 
of  state  lands  the  first  installment  required  by  law,  and  there- 
after at  a  regular  meeting  of  the  state  board  of  land  commis- 
sioners these  sales  were  approved.  The  governor,  as  president 
of  the  board,  and  the  register  refused  to  issue  a  certificate  of 
purchase  to  Mrs.  Danaher,  and  this  proceeding  in  mandamus 
was  instituted. 

The  oflScers  interpose  as  a  defense  that  Thomas  Danaher,  hus- 
band and  agent  of  Mrs.  Danaher,  conspired  with  one  I.  T.  Wood 
to  prevent  competitive  bidding  for  the  land ;  that  the  conspiracy 
was  carried  into  effect,  by  reason  whereof  the  state  will  be  de- 
frauded if  the  relief  sought  is  granted.  The  trial  developed 
these  facts:  Mrs.  Danaher  desired  to  purchase  the  entire  half 
section.  Wood  desired  to  secure  the  southwest  quarter  and 
came  to  the  sale  prepared  to  bid  as  much  as  $13  per  acre,  if 
necessary.  Just  before  the  sale  commenced,  Thomas  Danaher 
and  Wood  agreed  that  one  of  them  should  bid  in  this  quarter- 
section  and  that  the  two  should  then  toss  a  coin  to  determine 
which  one  should  get  it.  Immediately  after  the  register  had 
declared  the  two  tracts  sold  to  Mrs.  Danaher,  Thomas  Danaher 
turned  to  Wood  and  offered  him  $150  for  his  chance,  and,  the 
offer  having  been  accepted,  Mrs.  Danaher  drew  her  check  ii 
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favor  of  Wood  for  the  amount  and  delivered  it  to  him.  She 
had  knowledge  of  the  terms  of  the  agreement  at  the  time  she 
paid  over  the  money  or  immediately  thereafter.  The  trial  court 
dismissed  the  proceeding,  and  from  the  judgment  of  dismissal 
and  from  an  order  denying  a  new  trial  relatrix  appealed. 

1.  The  statutes  relating  to  the  management  and  disposition 
[1]  of  the  state  lands  were  found  in  the  Political  Code  of 
1895  and  the  amendments  thereto,  until  the  Act  of  March  19, 
1909  (Laws  1909,  Chap.  147),  became  effective.  This  later 
Act  appears  to  have  been  intended,  not  as  a  supplement  to  ex- 
isting laws,  but  as  a  complete  code  of  laws  upon'  the  subject — 
Control  and  Disposition  of  State  Lands.  It  revises  the  whole 
subject  matter  of  the  earlier  statutes  and  repeals  all  Acta  and 
parts  of  Acts  in  conflict  with  it.  In  our  opinion  it  superseded 
all  prior  and  existing  statutes  which  had  to  do  with  the  same 
subject. 

2.  It  is  insisted  that  relatrix  fails  to  state  a  cause  of  action, 
[2]  in  that  she  fails  to  allege  that  she  gave  or  tendered  a  bond 
to  secure  the  deferred  payments.  While  sections  41,  43  and  45 
of  the  new  Act  refer  to  the  purchaser's  bond,  the  Act  itself  does 
not  anywhere  require  a  purchaser  to  give  bond  to  secure  the 
deferred  payments.  The  failure  to  make  such  requirement  may 
have  been  the  result  of  oversight,  but  even  so,  the  courts  are  not 
authorized  to  supply  the  deficiency  if  one  exists. 

3.  Section  43  provides  that  a  purchaser  shall  be  entitled  to  a 
[3]  certificate  of  purchase,  which  certificate  ^' shall  be  signed 
by  the  governor  as  the  president  of  the  state  board  of  land 
commissioners  and  by  the  register. ' '  In  signing  such  certificate 
the  governor  performs  a  mere  ministerial  duty,  and  if  he  fails 
or  refuses  to  perform  such  duty  when  he  should  perform  it, 
mandamus  will  lie  to  compel  performance.  {Chumasero  v.  Potts, 
2  Mont.  242.) 

4.  The  trial  court  was  not  precluded  from  investigating  the 
[4]  question  of  fraud  raised  by  the  pleadings.  That  the  for- 
mal approval  of  a  sale  by  the  state  board  was  not  intended  to 
be  conclusive,  even  upon  questions  of  fact,  is  manifested  by  the 
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further  provision  in  section  48  that  the  board  may  cancel  a 
certificate  for  fraud  at  any  time  within  three  years  from  its 
date  of  issue. 

It  18  to  be  borne  in  mind  further,  that  mandamus  is  not  a  writ 
[5]  of  right.  It  issues  only  in  the  discretion  of  the  court 
(State  ex  rd.  Donovan  v.  Barrett,  30  Mont.  203,  81  Pac.  349 ; 
State  ex  rd.  BaUey  v.  Edwards,  40  Mont.  313,  106  Pac.  703) ; 
and  when  it  is  made  to  appear  that  with  reference  to  the  very 
question  at  issue,  the  conduct  of  the  party  applying  for  the  writ 
has  been  such  as  to  render  it  inequitable  to  grant  it,  the  relief 
may  be  refused.  {People  ex  rd.  Durand  L.  I.  Co,  ▼.  Jeroloman, 
139  N.  Y.  14,  34  N.  E.  726.)  Courts  are  not  created  to  aid  in 
the  perpetration  of  fraud. 

5.  Is  relatrix  bound  by  the  acts  of  Thomas  Danaher  t  Whether 
[6]  Thomas  Danaher  was  the  duly  authorized  agent  of  his 
wife  at  the  time, he  entered  into  the  agreement  with  Wood  is 
of  no  moment  here.  The  agreement  was  made  for  the  benefit 
of  Mrs.  Danaher,  and,  conceding  that  she  was  not  bound  by  it 
at  the  time  and  that  she  might  have  repudiated  it  when  she 
became  aware  of  its  terms  and  conditions,  yet  she  failed  to  ex- 
ercise such  right,  but,  on  the  contrary,  has  ever  since  insisted 
that  the  courts  should  aid  her  to  profit  by  it.  She  ratified  her 
husband's  act,  which  has  the  effect  of  a  prior  authorization. 
(Bev.  Codes,  sec.  5422.)  The  agreement  was  unlawful,  and  to 
permit  it  to  be  carried  into  effect  would  result  in  a  fraud  upon 
the  state.  (6  Corpus  Juris,  830.)  ''All  sales  of  state  lands 
shall  be  at  public  auction"  (sec.  38,  Act  1909),  and  this  means 
a  sale  to  the  highest  and  best  bidder  with  absolute  freedom  for 
competitive  bidding.  Any  agreement,  therefore,  to  stifle  com- 
petition or  chill  the  bidding  is  a  fraud  upon  the  principle  upon 
which  the  sale  is  founded.     (4  Cyc.  1044,  and  cases  cited.) 

The  transaction  before  us  bears  no  resemblance  to  an  agree- 
ment between  two  bona  fide  prospective  bidders  to  combine  their 
means  for  the  purchase  of  property  to  be  divided  between  them. 
It  was  intended  to  stifle  competition  in  bidding  and  had  that 
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effect.  The  relatrix  has  no  standing  in  a  court  to  insist  upon  a 
right  to,  or  interest  in,  the  sonthwest  quarter. 

If  the  purchase  of  the  entire  west  half  had  constituted  one 
[7]  transaction,  the  fraud  would  have  permeated  the  whole 
transaction ;  but  each  quarter-section  was  sold  as  a  distinct  entity 
as  the  law  requires.  There  were  two  sales,  and  so  far  as  this 
record  discloses,  the  purchase  of  the  northwest  quarter  was  free 
from  any  taint  of  wrongdoing.  The  relatrix  appears  to  have 
established  her  right  to  a  certificate  of  purchase  for  that  parcel, 
and  should  have  been  granted  relief  to  that  extent. 

A  new  trial  is  unnecessary,  and  the  order  denying  one  will 
be  affirmed.  The  cause  is  remanded  to  the  district  court  with 
directions  to  grant  the  relatrix  relief  to  the  extent  herein  indi- 
cated* 

Mb.  Justigb  Sanneb  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


KITTS,  Ebspondbnt,  v.  WOODS  bt  al.,  Appellants. 

(No.  8,680.) 
(Submitted  September  19,  1916.    Decided  Oetober  18,  1916.) 

[160  Pao.  512.] 

Judgment — Assignment — Execution — Sheriffs — Wrongful    Pay- 
ment of  Proceeds. 

1.  After  an  abstract  of  judgment  rendered  in  a  justice's  eourt  had 
been  filed  in  the  district  court,  all  claim  to  the  proceeds  thereof  was 
assigned  for  value;  the  assignee  caused  execution  to  be  issued  and 
the  money  due  thereon  was  collected  by  defendant  sheriff,  who  refused 
to  pay  it  to  the  assignee  but  turned  it  over  to  the  judgment  creditor 
in  an  action  against  the  assignor  brought  after  the  assignment  had 
been  made.    Held,  that  the  assignee  was  entitled  to  the  money. 

[As  to  effect  of  assignment  of  judgment,  see  note  in  78  Am.  St.  Bep. 
47.] 
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Appeal  from  District  Court,  Fergus  County,  in  the  Tenth  Judir 
cidl  District;  John  A.  Matthewes,  Judge  of  the  Fourteenth  Dis- 
trict, presiding. 

Action  by  Maurice  C.  Kitta  agaiuBt  W.  R.  Woods,  Sheriff, 
and  others.  Judgment  for  plaintiff,  and  defendants  appeal 
from  an  order  denying  them  a  new  trial.    Affirmed. 

Messrs.  Belden  A  De  Kdlh,  for  Appellants,  submitted  a  brief; 
Mr.  0.  W.  Belden  argued  the  cause  orally. 

Mr.  E.  K.  CheadU,  for  Respondent,  submitted  a  brief  and 
argued  the  cause  orally. 

MR.  JUSTICE  SANNER  deliyered  the  opinion  of  the  court. 

The  pleadings  and  evidence  in  this  case  justify  the  following: 
On  July  9,  1912,  one  Thomas  J.  Eitts  caused  to  be  filed  and 
docketed  in  the  district  court  of  Fergus  county  a  memorandum 
emanating  from  the  justice  court  of  Ross  Fork  township  in  said 
county,  certifying  that  on  July  12,  1911,  he  recovered  a  judg- 
ment in  that  court  against  one  M.  E.  Stoner  for  $159.95 ;  this 
memorandum,  entitled  and  intended  as  an  abstract  of  judgment 
under  sections  7056  and  7057,  Revised  Codes,  was  later  amended 
to  show  that  'the  judgment  as  recovered  in  the  justice  court  was 
for  $145.25,  with  costs  amounting  to  $23.70— in  all,  $168.95 ,-  on 
the  nineteenth  day  of  August,  1912,  said  Eitts,  in  consideration 
and  partial  payment  of  a  debt  due  from  him  to  Mamie  C.  Kitts 
for  labor,  by  formal  assignment  transferred  and  set  over  to  her 
''the  said  judgment  and  all  sum  or  sums  of  money  or  other  prop- 
erty, rights  or  remedies  that  may  be  had  or  obtained  by  means 
thereof,  or  of  any  proceedings  to  be  had  thereon,  including 
liens";  thereafter  and  upon  execution  issued  out  of  the  district 
court,  placed  in  his  hands  for  levy,  W.  R.  Woods,  as  sheriff  of 
Fergus  county,  collected  from  Stoner  the  sum  of  $173.91,  as  the 
accrued  principal,  interest  and  costs  of  said  judgment;  Woods 
refused  to  pay  over  the  money  so  collected  to  Mamie  Elitts, 
though  advised  of  said  assignment,  but  retained  it  as  the  money 
of  Thos.  J.  Eitts  because  of  a  writ  of  attachment  issued  out  of 
the  district  court  on  November  7,  1912,  in  an  action  brought 
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againat  Thos.  J.  Eitts  by  the  Montana  Lumber  Company,  and  at 
the  expiratioi]L  of  his  term  of  office  turned  it  over  to  his  suc- 
cessor, Firmin  Tullock.  Tullock  likewise  refused  to  pay  the 
money  to  Mamie  Eitts,  but  held  it  until  execution  issued  in  the 
lumber  company's  action  against  Thos.  J.  Eitts;  whereupon  Tul- 
lock applied  the  money  to  said  execution  by  paying  it  over  to 
the  lumber  company.  The  lumber  company  retained  the  money 
notwithstanding  the  demands  of  Mamie  Eatts  therefor,  and  she 
brought  this  action  against  it  as  well  as  Woods  and  Tullock  to 
recover  the  same.  Trial  was  to  a  jury,  whose  verdict  was  for 
the  plaintiff,  and  judgment  followed  accordingly.  Defendants 
moved  for  a  new  trial,  and  this  being  denied,  they  appealed. 

The  only  contention  presented  to  us  is  that  the  plaintiff  failed 
[1]  to  prove  by  competent  evidence  the  existence  of  a  valid 
judgment  of  the  justice  court  in  Thos.  J.  Kitts  v.  Stoner.  In 
the  present  instance  such  proof  was  not  necessary.  The  essence 
of  plaintiff's  case  was  that  the  sheriff  collected  and  paid  over 
to  the  lumber  company,  and  it  has  kept,  the  proceeds  of  her 
claim  against  Stoner.  This  claim  is  identified  as  a  claim  thereto- 
fore owned  by  Thos.  J.  Eitts,  reduced  to  a  supposed  or  pur- 
ported judgment  in  the  justice  court  and  assigned  to  her  for 
value.  Stoner  chose  to  recognize  the  judgment  as  existing  and 
valid  by  paying  it,  and  the  appellants  chose  to  do  the  same  thing 
by  levying  on  the  proceeds,  treating  them  as  the  property  of 
Thos.  J.  Eitts.  If,  therefore,  this  claim  was  assigned  for  value 
to  Mamie  Eitts  before  the  levy  of  attachment  in  the  lumber 
company's  action  against  Thos.  J.  Eitts,  then  she,  at  the  time 
the  collection  was  made  from  Stoner,  owned  the  claim  and  was 
entitled  to  the  money.  This — ^the  only  real  issue  in  the  case — 
was  resolved  by  the  jury  in  favor  of  Mamie  Eitts,  and  with  that 
conclusion  no  fault  is,  or  can  be,  founded  on  this  record. 

The  order  denying  a  new  trial  is  affirmed. 

AffirmecL 

Mb.  Justicb  Hollowat  concurs. 

Mr.  Chief  Justice  Bbantly,  being  absenty  takes  no  part  in 
the  foregoing  decision. 
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POHL,  Appulant,  v.  CHICAGO,  MILWAUKEB  &  ST.  P. 

BY.  CO.,  Bbsfokdsnt. 

(No.  8,679.) 
(Submitted  September  1«,  1916.    Decided  October  16,  1916.) 

[160  Pae.  515.] 

Taxation — PoU  Taxes — Statutes — Constitution — Due  Process  of 
LoAo — Equal  Protection  of  the  Law — County  Assessor. 

Tftxation— Direct  Tazee— United  States  ConBtitiition. 

1.  Sections  2  and  9,  Article  I,  United  States  Constitntion,  wbicb  de- 
clare that  if  direct  taxes  are  laid,  they  most  be  apportioned  among 
the  several  states  according  to  population,  are  linutations  upon  the 
power  of  Congress  and  have  no  application  to  the  states;  they  coold 
therefore  not  be  looked  to  in  support  of  an  attack  npon  tiie  stat>ite 
imposing  a  poll  tax  (sees.  2692-2714,  Bct.  Codes). 

[As  to  what  is  a  direct  tax  within  the  meaning  of  the  federal  Con- 
stitution, see  note  in  Ann.  Oaa.  19128,  1328.] 

Same— Poll  Taxes — Constitution — ^Due  Process  of  Law. 

2.  The  statute  imposing  a  poll  tax  held  not  subject  to  the  objection 
(sec.  1,  14th  Amendment,  XJ.  S.  Constitution)  that  in  faUing  to  provide 
for  notice  before  the  tax  ii  leyied  and  collected,  it  deprives  ^0  tax- 
payer of  his  property  without  due  process  of  law. 

Statutes — Constitutionality — ^Who  may  not  Question. 

3.  One  not  affected  by  a  statute  will  not  be  heard  to  question  its  con- 
stitutionality. 

Taxation — ^Exemption  from — Cinstitution. 

4.  Section  6,  Article  XII,  of  the  state  Constitution,  forbidding  the 
release  of  municipal  corporations  or  their  inhabitants  from  their  pro- 
portionate share  of  state  taxes,  refers  only  to  state  taxes  and  not  to 
those  imposed  for  county  or  local  purposes, — such  as  poll  taxes. 

Statutes — Constitutionality — ^Bnle. 

5.  In  determining  the  constitutionality  of  statutes,  courts  look  beyond 
the  mere  form  of  expression  to  the  object  and  purpose  of  the  legisla- 
tion. 

Taxation — ^PoU  Taxes — ^Nature  of  Imposition — Equal  Protection  of  Laws. 

6.  Held,  that  the  statute  imposing  a  poll  tax  is  a  police  regulation 
designed  to  carry  into  effect  tbe  provision  of  section  5,  Article  X,  of 
the  Constitution,  making  it  incumbent  upon  the  counties  of  the  state 
to  care  for  their  poor;  that  such  an  imposition  is  not  a  ''tax"  ^thin 
the  meaning  of  the  Constitution  and  revenue  measures  generally,  and 
therefore  not  subject  to  the  uniformity  rule  or  other  restrictions  in- 
cident to  saeh  measures. 

Same — Poll  Taxes — County  Assessor  may  Collect. 

7.  The  legislature  could  properly  provide  that  the  county  assessor 
should  act  as  collector  of  poor  funds  in  the  shape  of  poll  taxes,  and  in 
performing  that  duty  such  officer  did  not  become  a  collector  of 
taxesi  contrary  to  constitutional  provision. 
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Appeal  from  District  Court,  Powell  County,  in  the  Third  Judi- 
cial District;  J.  E.  Erickson,  Judge  of  the  Eleventh  District, 
presiding. 

Action  by  B.  C.  PoM  against  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    AfSrmed. 

Mr.  W.  E.  Keeley,  for  Appellant,  submitted  a  brief  and 
argued  the  cause  orally. 

Sections  1068  and  2692,  Revised  Codes,  are  void  as  a  capita- 
tion tax.  A  poll  tax  is  not  a  tax  upon  property.  It  is  a  capita- 
tion tax ;  that  is,  a  specific  sum  levied  upon  each  person  so  taxed. 
(Hassett  v.  Walls,  9  Nev.  387 ;  People  v.  Ames,  24  Colo.  422, 
51  Pac.  426-428 ;  Proffit  v.  Anderson  (Va.),  20  S.  B.  887 ;  South: 
ern  Ry,  Co.  v.  8t.  Clair  Co.,  124  Ala.  491,  27  South.  23-25,  491 ; 
Wilson  V.  Cantrell,  40  S.  C.  114, 18  S.  B.  434,  517.) 

Sections  2701,  2702,  2704  and  2705  are  special  laws  for  the 
assessment  and  collection  of  taxes.  {State  v.  Camp  Sing,  18 
Mont.  128,  56  Am.  St.  Rep.  551,  32  L.  R.  A.  635,  44  Pac.  516 ; 
Daly  Bank  v.  Board,  33  Mont.  101,  '81  Pac.  952 ;  People  v.  Cen- 
tral Pac.  B.  Co.,  83  Cal.  393,  23  Pac.  303.) 

Section  2702  is  void  because  it  deprives  the  employee  of  his 
property  without  due  process  of  the  law. 

It  has  been  repeatedly  held  in  this  state,  ever  since  the  case 
of  Chauvin  v.  VaUton,  8  Mont.  451,  3  L.  R.  A.  194,  20  Pac.  658, 
the  doctrine  in  which  case  has  been  ever  since  reaffirmed  by  this 
court,  that  this  cannot  be  done.  ''Due  process  of  law  includes 
a  notice  and  hbaring  before  judgment."  {State  v.  District 
Court,  33  Mont.  529,  532,  85  Pac.  367;  Cunningham  v.  North- 
western Imp.  Co.,  44  Mont.  180,  218,  119  Pac.  554.) 

In  the  case  of  McMillan  v.  The  City  of  Butte,  30  Mont.  220, 
76  Pac.  203,  it  was  held  that  creation  of  special  improvement 
districts  was  not  opposed  to  due  process  of  law,  because  an  oppor- 
tunity is  given  the  taxpayers  to  be  heard,  but  reaflSrmed  the 
doctrine  expressed  in  Chauvin  v.  Valiton.     {Ex  parte  Sullivan, 
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10  OH.  Cr.  465, 138  Pac.  815 ;  Anderson  v.  Oreo*  Northern  B.  B. 
Co.,  25  Ida.  433,  Ann.  Gas.  1916C,  191,  138  Pac.  .127.) 

Popular  acquiescence  in  a  particular  mode  of  levying  taxes 
for  a  long  period  of  time  cannot  make  it  legal,  where  it  clearly 
contravenes  the  provisions  of  the  Constitution.  {State  v.  Ide, 
35  Wash.  576,  102  Am.  St.  Rep.  914, 1  Ann.  Cas.  634,  67  L.  B.  A. 
280,  77  Pac.  961 ;  approved  in  Tekoa  v.  BieUy,  47  Wash.  202, 
13  L.  B.  A.  (n.  s.)  901,  91  Pac.  769.) 

Poll  taxes  cannot  be  collected.  Under  the  poll  tax  laws  of 
Montana,  the  legislature  has  conferred  no  power  upon  the  county 
treasurer  to  collect  poll  taxes.  On  the  other  hand,  it  attempted 
to  confer  this  power  upon  the  county  assessor  (sees.  2693,  2699, 
2700,  2701,  2703,  2704,  2707,  2709,  2710  and  2713,  Bev.  Codes). 
But  all  attempts  to  confer  any  power  upon  the  assessor  to  col- 
lect taxes  are  void.  {Mutual  Life  Ins.  Co,  v.  Martien,  27  Mont. 
437,  71  Pac.  470.) 

Mr.  J.  B,  Poindexter,  Attorney  General,  and  Mr.  C.  8.  Wagner, 
Assistant  Attorney  General,  submitted  a  brief  in  behalf  of  Be- 
spondent;  Mr.  Wagner  argued  the  cause  orally. 

Authority  of  the  assessor  to  collect  poll  taxes  is  not  involved 
in  this  case.  The  procedure  outlined  by  sections  2701,  2702, 2703 
and  2714,  Bevised  Codes,  was  followed.  The  employer  paid 
to  the  county  directly  money  in  his  hands  due  to  and  belonging 
to  the  county.  The  law  is  constitutional.  {State  v.  Owsley,  17 
Mont.  94,  42  Pac.  105 ;  37  Cyc.  766 ;  Shane  v.  City  of  Hutchinson, 
88  Kan.  188,  127  Pac.  606;  Thurston  County  v.  Tenino  Stone 
Quarries,  44  Wash.  351,  12  Ann.  Cas.  314,  9  L.  B.  A.  (n.  s.) 
306,  and  note,  87  Pac.  634;  Tekoa  v.  BeiUy,  47  Wash.  202,  13 
L.  B.  A.  (n.  s.)  901,  and  note,  91  Pac.  769.) 

MB.  JUSTICE  HOLLOW  AT  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  upholding 
the  statute  imposing  our  so-called  poll  tax.  (Bev.  Codes,  sees. 
2692-2714.)     The   statute   was    enacted  in  1891   (Laws    1891, 
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p.  73),  amended  slightly  in  1893  (Laws  1893,  p.  65),  and,  as 
thus  modified,  carried  into  the  compilations  of  1895  and  1907. 
It  is  assailed  npon  the  ground  that  it  conflicts  with  the  provi- 
sions of  sections  2  and  9,  Article  I,  of  the  Constitution  of  the 
United  States,  which  declare  that  direct  taxes,  if  laid,  shall  be 
apportioned  among  the  several  states  according  to  population, 
and  with  section  1  of  the  Fourteenth  Amendment,  which  for- 
bids any  state  to  deprive  a  person  of  life,  liberty  or  property 
without  due  process  of  law. 

The  first  two  sections  have  no  application  to  the  states.  They 
[1]  are  merely  limitations  upon  the  power  of  Congress. 
(Cooley  on  Taxation,  2d  ed.,  p.  8;  License  Tax  Cases,  5  Wall. 
462,  18  L.  Ed.  497;  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157 
U.  S.  429,  39  L.  Ed.  759,  15  Sup.  Ct.  Rep.  673.) 

Assuming  for  present  purposes  that  the  statute  under  review 
[2]  provides  for  the  imposition  of  a  tax  as  that  term  is  under- 
stood in  revenue  parlance,  it  is  not  subject  to  the  objection  that 
in  failing  to  provide  for  notice  before  the  tax  is  levied  or  col- 
lected, it  deprives  the  taxpayer  of  his  property  without  due  pro- 
cess of  law.  This  question  was  set  at  rest  by  the  supreme  court 
of  the  United  States  in  Hagar  v.  Reclamation  District,  111  U.  S. 
701,  28  L.  Ed.  569,  4  Sup.  Ct.  Rep.  663,  where  it  is  said:  ''Of 
the  different  kinds  of  taxes  which  the  state  may  impose,  there 
is  a  vast  number  of  which,  from  their  nature,  no  notice  can  be 
given  to  the  taxpayer,  nor  would  notice  be  of  any  possible  ad- 
vantage to  him,  such  as  poll  taxes,  license  taxes  (not  dependent 
upon  the  extent  of  his  business),  and  generally,  specific  taxes 
on  things,  or  persons  or  occupations.  In  such  cases  the  legis- 
lature, in  authorizing  the  tax,  fixes  its  amount,  and  that  is  the 
end  of  the  matter.  If  the  tax  be  not  paid,  the  property  of  the 
delinquent  may  be  sold,  and  he  be  thus  deprived  of  his  prop- 
erty. Yet  there  can  be  no  question  that  the  proceeding  is  due 
process  of  law,  as  there  is  no  inquiry  into  the  weight  of  evidence, 
or  other  element  of  a  judicial  nature,  and  nothing  could  be 
changed  by  hearing  the  taxpayer.  No  right  of  his  is,  therefore, 
invaded." 
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In  his  brief,  counsel  for  appellant  suggests  that  the  statute 
is  repugnant  to  the  provisions  of  section  2,  Article  III,  of  our 
state  Constitution ;  but  in  the  absence  of  something  more  specific, 
we  are  utterly  unable  to  appreciate  the  force  of  the  suggestion  or 
to  discover  the  remotest  relationship  between  those  provisions 
and  the  subject  matter  under  consideration. 

The  statute  does  not  apply  to  paupers,  insane  persons,  Indians 
[3]  not  taxed,  or  to  persons  under  twenty-one  or  over  sixty 
years  of  age.  Another  statute  (sec.  1068,  Bev.  Codes)  specifi- 
cally exempts  members  of  the  organized  militia.  Because  of 
this  lack  of  uniformity  it  is  urged  that  these  statutes  conflict 
with  section  6,  Article  XII,  which  provides:  '*No  county,  city, 
town  or  other  municipal  corporation,  the  inhabitants  thereof 
nor  the  property  therein,  shall  be  released  or  discharged  from 
their  or  its  proportionate  share  of  state  taxes."  In  the  first 
place,  appellant  cannot  raise  the  question  of  the  authority  of 
the  state  to  exempt  members  of  the  organized  militia  from  the 
payment  of  this  so-called  tax.  Appellant  is  not  a  member  of 
the  national  guard  and  is  not  affected  by  the  exemption.  His 
contribution  is  not  increased  in  amount  by  reason  of  the  ex- 
emption, and  would  not  be  diminished  in  amount  if  every  mem- 
ber of  the  organized  militia  contributed.  The  validity  of  sec- 
tion 1068  is  not  in  issue,  here,  for  it  is  an  elementary  rule  that 
one  who  is  not  affected  by  a  statute  will  not  be  heard  to  ques- 
tion it.  (State  ex  rel.  Holliday  v.  O'Leary,  43  Mont.  157,  115 
Pac.  204.) 

Section  6,  Article  XII,  refers  only  to  state  taxes  levied  for 
[4]  the  support  of  the  state  government,  and  not  to  taxes  im- 
posed for  county  or  local  purposes.  No  part  of  this  so-called 
poll  tax  is  devoted  to  maintaining  the  state,  within  the  meaning 
of  section  6  above. 

The  statute  (sees.  2692-2714)  is  not  open  to  the  objections 
urged  against  it  for  the  stronger  reason.  While  in  terms  it 
designates  the  imposition  a  ''poll  tax,"  the  name  itself  is  of 
no  significance.  A  different  designation  might  have  been  more 
[6,6]     appropriate;  but  in  any  event,  courts  look  beyond  the 


52  Mont.]  PoHii  V.  Chicago  bpo.  Et.  Co.  677 

mere  form  of  expression  to  the  object  and  purpose  of  the  legis- 
lation. This  so-called  tax  is  imposed  for  and  applied  to  a  sin- 
gle purpose — ^the  care  of  the  county  poor.  (Sec  2714.)  It 
will  scarcely  be  questioned  that  the  state,  in  the  exercise  of  its 
police  power,  can  care  for  its  poor,  sick  and  infirm  who  are 
public  charges,  or  delegate  the  power  to  do  so  to  the  several 
counties,  its  political  subdivisions.  Enlightened  civilization  im- 
poses this  duty  upon  every  community,  but  in  this  state  the 
duty  is  made  imperative  by  the  Constitution  itself.  Section  5, 
Article  X:  ''The  several  counties  of  the  state  shall  provide  as 
may  be  prescribed  by  law  for  those  inhabitants  who,  by  reason 
of  age,  infirmity  or  misfortune,  may  have  claims  upon  the  sym- 
pathy and  aid  of  society." 

The  statute  now  under  consideration  is  nothing  more  nor  less 
than  a  police  regulation  designed  to  carry  into  efi^ect  the  wiU 
of  the  people  expressed  in  the  constitutional  provision  quoted 
above.  It  is  analogous  to  a  so-called  road  poll  tai  exacted  for 
the  maintenance  of  the  public  highways,  and  the  authorities 
are  practically  unanimous  in  holding  that  such  an  exaction  is 
not  a  tax  as  the  term  is  used  in  the  Constitution  and  in  revenue 
measures  generally.  It  is- not  subject  to  the  uniformity  rule  or 
to  other  restrictions  which  hedge  about  measures  relating  to 
taxation.  {Salt  Lake  City  v.  WOson  (Utah),  148  Pac.  1104; 
State  V.  Rayivm,  2  Okl.  Cr.  413,  101  Pac.  1029,  Ann.  Cas. 
1912A,  733,  and  note,  22  L.  R.  A.  (n.  s.)  1067;  see,  also,  Tekoa 
V.  Reilly,  47  Wash.  202,  13  L.  R.  A.  (n.  s.)  901,  91  Pac.  769 ; 
Short  V.  State,  80  Md.  392,  29  L.  R.  A.  404,  31  Atl.  322 ;  Elting 
V.  Hickman,  172  Mo.  237,  72  S.  W.  700 ;  Fairhault  v.  Misener, 
20  Minn.  396 ;  Shane  v.  City  of  Hutchinson,  88  Kan.  188,  127 
Pac.  606.) 

It  is  competent  for  the  legislature  to  provide  for  securing 
[7]  these  poor  funds  through  the  instrumentalities  designated 
in  the  statute,  and  the  assessor,  in  performing  his  allotted  duty 
in  this  behalf,  is  not  a  collector  of  taxes,  and  the  decision  of 
thifl  court  in  Mutual  Life  Ins.  Co.  y.  Martien,  27  Mont.  437, 

Ca  Honi.— 87 
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71  Pac.  470,  has  no  application  to  the  state  of  facts  exhibited 
by  this  record. 
The  judgment  is  a£Srmed. 

Mr.  Justice  Saknbb  concurs. 

Mr.  Chief  Justice  Brantly,  being  absent^  takes  no  part  in 
the  foregoing  decision. 


MoBAIN,  Bespondent,  t;.  NORTHERN  PACIFIC  BT.  CO., 

Appellant. 

(No.  3,688.) 
(Submitted  September  20,  1916.    Decided  October  18,  1916.) 

[160  Pac.  654.] 

Personal  Injuries — Railways — Federal  Employers'  Liability  Ad 
— Interstate  Commerce, 

4 

Personal  Injuriee — ^BailwajB — Xnterstate  Commerce—What  Constitutes. 

1.  The  test  to  be  applied  for  determining  whether  a  trainman  was 
engaged  in  interstate  commerce,  within  the  meaning  of  the  Federal 
Employers'  Liability  Act,  when  he  was  injured,  is  the  natnre  of  the 
work  done  by  him  at  the  time  of  the  accident,  and  not  the  character 
of  that  performed  immediately  theretofore  or  that  intended  to  be  en- 
gaged in  right  after  completion  of  his  then  present  task. 

[As  to  Federal  Employers'  Liability  Act  as  superseding  common  and 
statutory  law  on  the  same  subject,  see  note  in  Ann.  Oas.  1916B,  493.] 

Same — ^Interstate  Commerce — What  Does  not  Constitute. 

2.  The  fact  that  the  work  performed  by  a  trainman  at  the  time  he 
was  injured  had  to  do  with  interstate  commerce  to  a  much  greater  ex- 
tent than  with  purely  local  shipments,  held  of  no  consequence  in  de- 
termining whether  he  then  was  engaged  in  interstate  commerce. 

Same — Interstate  Commerce— Case  at  Bar. 

3.  A  brakeman  on  a  train  the  crew  of  which  was  engaged  in  han- 
dling both  interstate  and  intrastate  freight,  having  completed  his  run 
some  hours  before,  and  while  on  his  way  to  the  yard  office  for 
supplies  needed  on  his  caboose  whenever  it  should  be  called  into  service, 
boarded  a  locomotive  going  in  the  direction  of  the  office  and  was  in- 
jured. He  had  not  been  called  for  duty;  his  train  had  not  been  made 
up,  and  his  caboose  was  standing  on  a  siding  awaiting  assignment. 
Utldf  that  plaintiff  was  not  at  the  time  of  his  injury  employed  in 
interstate  commerce. 


Appeal  from  D% 
McCleman,  Judge. 
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Action  by  J.  H.  McBain  against  the  Northern  Pacific  Rail- 
way Company.  Judgment  for  plaintifl!.  Defendant  appeaLs 
from  it  and  an  order  denying  its  motion  for  a  new  trial.  Reversed 
and  remanded,  with  directions  to  enter  judgment  for  defendant. 

Messrs.  Oimn,  Rasch  ds  Hall  and  Messrs.  Walker  dk  Walker, 
for  Appellant,  submitted  a  brief;  Mr.  Carl  Bosch  argued  the 
cause  orally. 

The  plaintiff  was  not  engaged  or  enga^ng  in  interstate  com- 
merce at  the  time  he  was  hurt.  The  question  whether  or  not 
the  Federal  Employers'  Liability  Act  applies  is  determined  by 
the  particular  service  in  which  the  employee  was  engaged  at 
the  time  of  the  injury.  It  must  be,  as  was  said  by  the  supreme 
court  of  the  Uidted  States  in  the  case  of  Illinois  Central  B.  Co. 
V.  Behrens,  233  U.  S.  473,  Ann.  Cas.  1914C,  163,  58  L.  Ed.  1051, 
34  Sup.  Ct.  Rep.  646,  "a  service  in  interstate  commerce,"  or, 
as  stated  by  the  supreme  court  of  Kansas  in  Barker  v.  Kansas 
City,  M.  &  0.  By,  Co.,  94  Kan.  176, 146  Pac.  358,  the  work  which 
the  plaintiff  is  doing  at  the  time  of  the  injury  must  have  ''a  real 
and  substantial  connection  with  interstate  commerce."  (Penn- 
sylvania B.  Co.  V.  Knox,  218  Fed.  748,  134  C.  C.  A.  426 ;  Barker 
V.  Kansas  City,  M.  dk  0.  By.  Co.,  94  Kan.  176,  146  Pac.  358 ; 
Atchison,  T.  cfe  8.  F.  By.  Co.  v.  Pitts,  44  OU.  604, 145  Pac.  1148 ; 
lUinois  Central  B.  Co.  v.  Bodgers,  221  Fed.  52, 136  C.  C.  A.  530.) 

Mr.  Ed  Fitzpatrick  and  Mr.  0.  L.  Tyler,  for  Respondent, 
submitted  a  brief ;  Mr.  Tyler  argued  the  cause  orally. 

It  is  contended  by  the  appellant  that  plaintiff  was  not  engaged 
or  engaging  in  interstate  commerce  at  the  time  he  was  injured, 
and  the  rule  laid  down  in  Barker  v.  Kansas  City  M.  dk  0.  By. 
Co.,  94  Kan.  176, 146  Pac.  358,  is  cited  as  bearing  on  the  case,  and 
it  is  contended  that  the  work  which  the  plaintiff  is  doing  at  the 
time  of  the  injury  must  have  ''a  real  and  substantial  connection 
with  interstate  commerce."  It  is  contended  by  respondent  that 
when  he  was  procuring  supplies  that  were  to  be  used  and  were 
used  on  his  regular  run,  which  said  run  usually  carried  inter- 
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state  eommerce,  as  it  was  on  the  main  line  and  carried  through 
freight  from  one  division  point,  Ellensborg,  to  another  division 
point,  Pascoe,  he  was  performing  a  necessary  daty,  which  had 
a  very  substantial  connection  with  interstate  commerce,  and 
that  supplies  such  as  were  beiug  obtained  by  plaintiff  were 
necessary  and  indispensable  to  the  safe  and  efficient  trans- 
portation of  interstate  commerce.  (See  Pedersen  t.  Delaware, 
L.  dk  W.  R.  Co.,  229  U.  S.  146,  57  L.  Ed.  1125,  33  Sup.  Ct.  Rep. 
648;  also,  Mondou  v.  New  York,  N.  ff.  d  H.  B.  Co.,  223  U.  S.  51, 
88  L.  B.  A.  (n.  s.)  44,  56  L.  Ed.  327,  32  Sup.  Ct.  Eep.  169; 
Cousins  V.  nUnois  Central  B.  Co.,  126  Minn.  172,  148  N.  W.  58; 
Johnson  v.  Oreat  Northern  B.  Co.,  178  Fed.  643,  102  C.  C.  A. 
89;  Molxter  v.  Wabash  B.  Co.,  180  Mo.  App.  84,  168  S.  W.  250; 
Southern  B.  Co.  v.  Jacobs,  116  Va.  189,  81  S.  B.  99 ;  Thornbro 
V.  Kansas  City,  M.  &  0.  B.  Co.,  91  Kan.  684,  Ann.  Cas.  1915D, 
314,  139  Pac.  410 ;  Oberlin  v.  Oregon,  Washington  By.  dk  Nav. 
Co.,  71  Or.  177,  142  Pac.  554;  Atlantic  Coast  Line  B.  Co.  v. 
Jones,  9  Ala.  App.  499,  63  South.  693 ;  North  Carolina  B.  Co. 
Y.  Zachary,  232  U.  S.  248,  58  L.  Ed.  591,  34  Sup.  Ct.  Bep.  305 ; 
Missouri,  K.  A  T.  B.  Co.  v.  Beniz  (Tex.  Civ.  App.),  162  S.  W. 
959.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

The  plaintiff  recovered  a  judgment  in  the  district  court  of 
Silver  Bow  county,  and  the  defendant  appealed  therefrom  and 
from  an  order  denying  it  a  new  trial. 

The  facts  disclosed  by  the  record  and  pertinent  here  are  that 
on  October  15,  1912,  plaintiff  was  employed  by  the  defendant 
as  a  brakeman  on  the  Pascoe  division  of  the  road  in  the  state 
of  Washington  and  was  at  the  city  of  Ellensburg,  Washing- 
ton. The  traia-crew  of  which  he  was  a  member  engaged  in- 
discriminately in  handling  interstate  and  intrastate  shipments 
of  freight.  At  the  time  of  his  injury  plaintiff  was  going  from 
caboose  to  the  yard  ofKce  to  present  a  requisition  for 
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ropplies  needed  upon  the  caboose  whenever  it  should  be  called 
into  service.  He  started  to  make  the  trip  on  foot,  but,  a  train 
Irom  the  west  passing  by,  he  boarded  the  locomotive  and 
while  riding  on  it  was  injured.  He  had  completed  his  previous 
run  some  hours  before,  and  anticipated  that  he  would  be  again 
called  into  service  soon  after  noon  on  the  15th,  but  whether  to 
handle  interstate  or  purely  local  freight  he  had  no  means  of 
knowing,  as  he  had  not  been  called  for  duty;  his  train  had 
not  been  made  up  and  his  caboose  was  on  a  siding  in  the  yard 
awaiting  assignment. 

The  action  was  brought  under  the  Federal  Employers'  Liabil- 
[1-3]  ity  Act  (35  Stats,  at  Large,  65),  and  plaintiff  assumed 
the  burden  of  pleading  and  proving  that  at  the  time  he  was 
injured  he  was  engaged  in  interstate  commerce.  The  allega- 
tion of  his  complaint  is  sufficient,  but  does  his  proof  sustain  itt 
The  record  presents  a  federal  question,  and  the  decisions  of  the 
United  States  supreme  court  upon  it  are  conclusive  upon  this 
court  Under  a  state  of  facts  substantially  identical  with  the 
facts  before  us,  that  court  held  that  it  is  immaterial  that  the 
injured  party  may  have  been  engaged  in  interstate  commerce 
immediately  before  he  was  injured,  or  that  immediately  after 
completing  his  then  present  task  he  would  again  engage  in  in- 
terstate commerce,  and  said:  ''The  true  test  is  the  nature  of 
the  work  being  done  at  the  time  of  the  injury.''  {Illinois  Cent. 
B.  R.  Co.  V.  Behrens,  233  U.  S.  473,  Ann.  Cas.  1914C,  163,  58 
L.  Ed.  1051,  34  Sup.  Ct.  Bep.  646.)  Applying  that  test  to  the 
facts  presented  here,  and  it  is  apparent  at  once  that  plaintiff 
has  failed  to  make  out  his  case  under  the  federal  statute.  The 
character  of  the  supplies  he  sought  furnishes  no  index  to  his 
employment.  The  fusees,  torpedoes  and  waste  were  necessary 
supplies  for  his  caboose,  whether  it  would  be  employed  in  inter- 
state or  intrastate  commerce,  and  at  the  time  of  his  injury  it 
was  impossible  to  determine  the  character  of  his  next  assignment, 
for  he  had  not  then  been  called  to  duty;  the  train  to  which 
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hifl  caboose  would  be  attached  had  not  then  been  made  up,  and 
the  caboose  had  not  been  assigned. 

Under  the  interpretation  placed  npon  this  statute  by  the 
supreme  court  of  the  United  States,  it  is  of  no  consequence 
that  the  work  performed  by  plaintiff  had  to  do  with  interstate 
commerce  to  a  much  greater  extent  than  with  purely  local  ship- 
ments. The  Congress  doubtless  had  authority,  under  the  com- 
merce clause  of  the  Constitution,  to  impose  upon  a  carrier  en- 
gaged in  both  interstate  and  intrastate  traffic,  liability  for  an 
injury  sustained  by  its  employee  in  the  course  of  its  general 
work,  ''whether  the  particular  service  being  performed  at  the 
time  of  the  injury,  isolatedly  considered,  was  in  interstate  or 
intrastate  commerce''  (Behren's  Case,  above) ;  but  Congress  did 
not  see  fit  to  exercise  its  authority  to  that  extent.  The  Act  in 
question  provides:  ''That  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any  of  the  several  states 
*  *  *  shall  be  liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier  in  such  commerce," 
etc.  In  further  consideration  of  this  feature  of  the  statute  the 
court  in  the  case  above  said:  "Oiving  to  the  words,  'suffering 
injury  while  he  is  employed  by  such  carrier  in  such  commerce'; 
their  natural  meaning,  as  we  think  must  be  done,  it  is  clear 
that  Congress  intended  to  confine  its  action  to  injuries  occurring 
when  the  particular  service  in  which  the  employee  is  engaged 
is  a  part  of  interstate  commerce."  At  the  time  he  was  injured, 
plaintiff  was  not  engaged  in  interstate  commerce  within  the 
meaning  of  the  Federal  Employers'  Liability  Act  as  construed 
by  the  highest  court  of  the  land.  (Alexander  v.  Chreai  N,  By. 
Co.,  51  Mont.  565,  154  Pac.  914.)  Whether  he  could  have  suc- 
ceeded under  the  statutes  of  Washington,  even  though  he  failed 
to  make  out  his  case  under  the  federal  Act,  does  not  appear. 
The  statutes  of  Washington  are  not  pleaded  or  relied  upon. 
Plaintiff  chose  to  sue  in  the  courts  of  this  state  instead  of  the 
courts  of  the  state  where  his  injury  occurred,  and  we  cannot 
take  judicial  notice  of  the  statute  law  of  a  sister  state. 
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For  the  reason  given,  the  judgment  and  order  are  reversed 
and  the  cause  is  remanded  to  the  district  courts  with  directions 
to  enter  judgment  for  the  defendant. 

Mb.  Justice  Sanneb  concurs. 

Ma.  Chiep  Justice  Bbantly,  being  absent^  takes  no  part  in 
the  foregoing  decision. 


STATE,  Respondent,  v.  RUSSELL,  Appellant. 

(No.  3,692.) 
(Submitted  September  20,  1916.    Bedded  October  23,  1916.) 

[160  Pae.  655.] 

Criminal  Law — Fish  and  Game — Evidence — Sufficiency — Harm>' 
less  Error. 

CMminal  Law — ^Hearsaj  Evidence — ^Harmless  Error. 

1.  Evidence  wholly  immaterial  and  which  could  not  possibly  have 
prejudiced  defendant,  was  not  alone  sui&cient  to  work  a  reversal  of  the 
judgment  of  guilty  of  a  misdemeanor,  though  erroneously  admitted 
under  the  hearsay  rule. 

Same — Violation  of  Fish  and  Game  Law — ^Evidence — Sufficiency. 

2.  Evidence  held  sufficient  to  warrant  the  conviction  of  defendant 
charged  with  taking  fish  from  a  stream  unlawfully. 

[As  to  power  of  states  to  regulate  taking  of  fish  in  tide-waters,  see 
note  in  23  Am.  St.  Bep.  837.] 

Appeal  from  District  Court,  BavaUi  County;  B.  Lee  McCul- 
locTi,  Judge, 

John  A.  Russell,  convicted  of  a  misdemeanor,  appeals  from 
the  judgment  and  an  order  denying  him  a  new  triaL    Affirmed. 

Cause  submitted  on  briefs  of  counsel 

Mr.  Harry  H.  Parsons,  for  Appellant. 

Mr.  J.  B.  Poindexter,  Attorney  General,  and  Mr.  C.  8.  Wag- 
ner,  Assistant  Attorney  Oeneral,  for  Respondent 
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MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  appellant  was  convicted  of  a  misdemeanor  in  a  justice 
of  the  peace  court.  He  appealed  to  the  district  court,  where 
he  was  again  found  guilty,  and  now  appeals  from  the  judgment 
and  from  an  order  denying  him  a  new  triaL 

1.  An  attack  is  made  upon  the  complaint,  but  we  think  it  is 
sufficient  to  charge  the  unlawful  taking  of  fish  from  a  stream 
of  this  state,  as  that  offense  is  defined  by  section  2,  Chapter  79, 
Laws  of  1913.  It  appears  also  to  meet  the  requirements  of 
section  9032,  Revised  Codes. 

2.  Complaint  is  made  that  the  trial  court  admitted  certain 
[1]  hearsay  evidence.  In  explanation  of  his  act  in  making  a 
report  to  a  deputy  game  warden,  a  witness  for  the  state  testified 
that  he  was  prompted  to  do  so  because  ''the  Wagner  boys  told  me 
that  someone  down  the  river  was  killing  fish.''  This  explana- 
tory evidence  was  hearsay,  but  it  was  brought  out  by  a  prelimi- 
nary question,  was  wholly  immaterial,  and  it  is  inconceivable 
that  any  substantial  right  of  the  defendant  was  prejudiced  by 
it.  Under  these  circumstances  the  judgment  cannot  be  reversed 
on  that  ground  alone.  (Rev.  Codes,  sees.  9415,  9548;  State  v. 
Crean,  43  Mont.  47,  Ann.  Cas.  1912C,  424,  114  Pac.  603.) 

3.  The  other  specifications  of  error  call  in  question  the 
[2]  sufficiency  of  the  evidence  in  view  of  the  court's  instruc- 
tion No.  3.  That  instruction  imposed  upon  the  prosecution  a 
greater  burden  than  the  circumstances  of  the  case  warranted; 
but  even  so,  the  only  fair  deduction  from  the  evidence  produced 
by  the  state  is  that  appellant  deposited  in  the  Bitter  Root  River, 
in  Ravalli  county,  fishberries  ground  up  with  meat,  which  were 
eaten  by  the  fish,  with  the  result  that  they  were  stupefied  and 
rendered  easy  prey;  that  while  in  that  condition  appellant,  by 
means  of  a  landing-net,  took  from  the  river  at  least  one  of  these 
fish.  If  the  jury  had  believed  the  evidence  offered  by  the  de- 
fense, a  different  verdict  would  have  been  required;  but  the 
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jurors  were  the  judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  to  be  given  to  their  testimony.  The  only  conclu- 
sion from  the  verdict  is  that  no  credence  whatever  was  given 
to  the  story  told  by  appellant  and  his  companions.  There  is 
evidence  in  the  record  to  justify  the  verdict,  and  we  shall  not 
interfere. 

The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Justicb  Holloway  concurs. ' 

Mb.  Chief  Justice  Bbantly,  being  absent,  takes  no  part  in  the 
foregoing  decision* 


HUPFINE,  Respondent,  v.  LINCOLN  et  al.,  Appellants. 

(No.  3,684.) 
(Submitted  September  19,  1916.    Decided  October  28^  1916.) 

[160  Pac.  000.] 

Trusts  Ex  Maleficio — Husband  and  Wife — WiUs — Dower — Real 
Property — Secret  Trust — Notice — Parties — Implied  Findings. 

Trusts  ex  If a?e/feto— Husband  and  Wife — Eeal  Property  Conveyance — 
Breach  of  Condition. 

1.  Where  a  wife's  intention  to  convey  property  owned  by  her  in  her 
own  rijzfht  to  an  only  daughter,  was,  through  the  influence  of  the 
husband,  made  possible  by  reason  of  the  confidential  relations  between 
them,  so  changed  as  to  cause  her  to  convey  to  him  instead,  upon  his 
promise  to  make  a  will  devising  such  property  as  well  as  his  own  to  the 
daughter  and  a  son  in  equal  shares,  which  promise  was  after  the  wife's 
death  broken  and  the  will,  theretofore  made,  destroyed,  the  husband 
was  rightfully  declared  an  involuntary  trustee  of  the  property,  in 
favor  of  the  daughter,  the  intended  beneficiary. 

Same — Proper  Party  Plaintiff. 

2.  The  daughter  who,  but  for  the  conduct  of  her  father,  would  have 
become  the  owner  of  her  mother's  property,  was,  under  Section  5373, 
Bevised  Codes,  the  real  party  in  interest  and,  therefore,  entitled  to 
maintain  suit'  to  have  the  father  declared  an  involuntary  trustee  in 
her  favor.     • 

Husband  and  Wife — Dower — ^Trust  Property. 

3.  Generally  speaking,  a  wife  has  no  dower  In  trust  property  or  in 
estates  lost  by  breach  of  eondition. 
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Same — ^Decree  Declaring  Tnut — Who  may  not  Complain. 

4.  The  intention  of  the  deceased  wife  having  been  to  eonyej  to  her 
daughter  alone,  the  son  who  was  entitled  to  share  in  the  mother's 
property  only  in  the  event  the  husband  carried  out  his  promise  to 
make  and  keep  effective  the  will  in  favor  of  both  daughter  and  son, 
and  who  made  common  cause  with  the  father  i  i  his  endeavor  to  defeat 
the  claim  of  the  daughter,  was  not  aggrieved  bj  the  decree  declaring 
the  father  an  involuntary  trustee  in  the  daughter's  favor. 

Appeal  from  District  Court,  Fergus  County,  in  th^  Tenth 
Judicial  District;  J.  B.  Poindexter,  a  Judge  of  the  Fifth  Dis- 
trict, presiding. 

Action  by  Leonie  Huffioe  against  Alyin  R.  Lincoln  and  others. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Messrs,  Oun/n,  Rasch  A  Hall,  and  Mr.  E.  K.  Cheadle,  for 
Appellants,  submitted  a  brief,  and  one  in  reply  to  thaf  of  Re- 
spondent; Mr.  M.  8.  Gunn  argued  the  cause  orally. 

While  from  the  time  of  the  making  of  the  contract  in  1903 
until  1910,  the  contract  existed  and  was  capable  of  being 
enforced,  when  defendant  Alvin  B.  Lincoln  married,  as  he  had 
a  right  to  do,  he  was  relieved  from  performing  his  part  of  the 
contract.  {Owens  v.  McNally,  113  Cal.  444,  33  L.  R.  A.  369, 
45  Pac.  710;  QaU  v.  Gall,  19  N.  Y.  Supp.  332;  Johnson  v.  Hub- 
bell,  10  N.  J.  Eq.  332,  66  Am.  Dec.  773 ;  Bernard  v.  BeTison,  58 
Wash.  191,  137  Am.  St.  Rep.  1051,  108  Pac.  439.)  While  the 
marriage  may  not  have  operated  ipso  facto  to  revoke  the  will 
of  Alvin  R.  Lincoln,  it  nevertheless,  by  virtue  of  section  4747  of 
the  Revised  Codes  relieved  him  from  the  performance  of  his  con- 
tract and  precludes  a  court  of  equity  from  decreeing  specific 
performance  of  such  contract,  or  granting  relief  equivalait 
thereto.  {Corker  v.  Corker,  87  Cal.  643,  25  Pac.  922;  In  re 
Larsen,  18  S.  D.  335,  5  Ann.  Cas.  794,  100  N.  W,  738;  In  re 
Adler,  52  Wash.  539,  100  Pac.  1019.) 

The  contract  is  not  enforceable  by  the  plaintiff  because  she 
is  not  a  third  party  for  whose  benefit  the  contract  was  made, 
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within  the  proviflions  of  the  statute  authorizing  an  action  by  a 
third  party  to  a  contract.  {McDonald  v.  American  NaVl  Bank, 
25  Mont.  456,  65  Pac.  896;  Tatem  v.  Eglanol  Mining  Co,,  45 
Mont.  367,  123  Pac.  28 ;  Waite  v.  Wilson,  86  App.  Div.  485,  83 
N.  T.  Snpp.  834 ;  Dwrriherr  v.  Bau,  135  N.  Y.  219,  32  N.  B.  49 ; 
Everdell  v.  HiU,  58  App.  Div.  151,  68  N.  Y.  Supp.  719.) 

A  contract  to  make  a  will  disposing  of  real  property  is 
within  the  statute  of  frauds.  {Chindiing  y.  BeyJd,  149  Mich. 
641,  15  L.  E.  A.  (n.  s.)  466,  113  N.  W.  290;  Lozier  v.  Hill,  68 
N.  J.  Bq.  300,  59  Atl.  234 ;  Smith  v.  Smith,  28  N.  J.  L.  208,  78 
Am.  Dec.  49 ;  Manning  v.  Pippen,  86  Ala.  357,  11  Am.  St.  Rep. 
46,  5  South.  572 ;  Largey  v.  Leggat,  30  Monti  148,  157,  75  Pac. 
950;  Levy  v.  Brush,  45  N.  Y.  589.) 

If  Alvin  B.  Lincoln  is  an  involuntary  trustee,  the  trust  is  an 
implied  trust  and  was  a  secret  trust  as  to  the  defendant  Anna  D. 
Lincoln.  This  being  true,  the  trust  cannot  be  enforced  because 
of  her  dower  right  in  the  property.  {Bichardson  v.  Schidtz, 
98  Ind.  429;  First  v.  First,  132  Ind.  572,  32  N.  B.  731.) 

Where  confidential  relations  exist  between  a  devisee  and  de- 
visor, or  grantor  and  grantee,  and  the  devisee  or  grantee  re- 
fuses to  perform  an  oral  promise  to  hold  and  dispose  of  the 
property  in  keeping  with  the  wish  and  intention  of  the  devisor, 
or  grantor,  a  constructive  trust  arises,  based  upon  the  presump- 
tion that  there  was  an  intention  not  to  fulfill  the  promise  at 
the  time  it  was  made.  (Lafayette  Street  Church  Soc.  v.  Norton, 
202  N.  Y.  379,  95  N.  B.  819,  39  L.  R.  A.  (n.  s.)  906,  and  extended 
note ;  Crossman  v.  Keister,  223  111.  69,  114  Am.  St.  Rep.  305, 
8  L.  R.  A.  (n.  s.)  698,  79  N.  B.  58;  Pollard  v.  McKenney,  69 
Neb.  742,  96  N.  W.  679,  101  N.  W.  9.)  Here  there  is  no  room 
for  such  presumption  as  the  facts  conclusively  show  that  the 
father  acted  in  the  utmost  good  faith  in  making  the  contract  and 
fully  intended  to  perform  the  same  until  after  his  marriage  to 
Anna  D.  Lincoln.  Under  such  circumstances  there  can  be  no 
constructive  trust.  {Cassells  v.  Finn,  122  Ga.  33,  106  Am.  St. 
Rep.  91,  2  Ann.  Cas.  554,  68  L.  R.  A.  80,  49  S.  B.  749.) 
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The  interest  of  George  B.  Lincoln  in  the  property  conveyed 
by  his  mother  cannot  be  defeated  by  the  refusal  of  the  father 
to  perform  his  contract.  If  a  party  intends  to  dispose  of  prop- 
erty to  a  particnlar  person,  and  the  intention  in  defeated  by 
the  fraadulent  promise  or  conduct  of  another  with  the  result 
that  the  title  vests  in  the  party  guilty  of  the  fraud  and  others, 
the  court  will  impress  a  constructive  trust  upon  the  share  of  the 
guilty  party  in  favor  of  the  intended  beneficiary,  but  cannot  do 
more  and  the  parties  in  whom  the  title  vested,  who  were  not 
participants  in  the  fraud,  will  hold  for  their  own  benefit  the 
title  received  by  or  for  them.  {PowM  v.  Tearantce,  73  N.  J.  Eq. 
117,  67  Atl.  893 ;  FairckUd  v.  Edson,  154  N.  Y.  199,  61  Ant 
St.  Rep.  609,  48  N.  E.  541 ;  Beach  v.  Dyer,  93  HI.  295 ;  Bryan 
V.  Bigelow,  77  Conn.  604,  107  Am.  St.  Rep.  65,  60  Atl.  266; 
Heinisdi  v.  Pennington,  73  N.  J.  Eq.  456,  68  Atl.  233.) 

The  consideration  for  the  conveyance  made  by  the  mother 
pursuant  to  the  contract  having  failed,  by  applying  the  prin- 
ciples of  the  law  of  contracts  the  property  conveyed  would  revert 
to  the  mother  if  living,  and,  as  she  is  dead,  will  revert  to  her 
heirs.  (3  Paige  on  Contracts,  2279,  2280 ;  Olocke  v.  Glocke,  113 
Wis.  303,  57  L.  R.  A.  458,  89  N.  W.  118 ;  Knuison  v.  Bostrak, 
99  Wis.  469,  75  M  W.  156 ;  WUfong  v.  Johnson,  41  W.  Va.  283, 
23  S.  E.  730.)  The  heirs  of  the  mother  are  entitled  to  a  rescis- 
sion of  the  contract,  cancellation  of  the  deed  and  a  restoration 
of  the  property  conveyed  to  the  estate  of  the  mother.  In  other 
words,  the  relief  should  place  the  parties  in  the  position  they 
would  have  occupied  if  the  contract  had  not  been  entered  into 
and  the  conveyance  made. 

Messrs.  Walsh,  Nolan  it  ScaUon,  Mr.  J.  C.  Huntoon,  and  Mr. 
E.  W.  Metiler,  for  Respondent,  submitted  a  brief;  Mr.  Wm. 
ScaUon  argued  the  cause  orally. 

The  defendant,  Alvin  R.  Lincoln,  should  be  compelled  to  re- 
convey  to  the  plaintiff  in  order  to  prevent  the  perpetration  of 
a  fraud  and  in  order  to  carry  out  the  wishes  of  the  deceased 
grantor.    In  such   circumstances  as  appear  in  this  case  the 
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grantee  will  be  required  to  convey  to  the  beneficiary  intended 
by  the  grantor.  (LauriceUa  y.  Launcella,  161  Cal.  61,  118  Pac. 
430 ;  Leuns  y.  Undley,  19  Mont.  422,  48  Pao.  765 ;  Kimball  y. 
Tripp,  136  Cal.  631,  69  Pac.  428 ;  OdeU  y.  Moss,  130  Cal.  356, 
62  Pac.  555 ;  Larmon  y.  KnigJU,  140  HI.  232,  33  Am.  St.  Rep. 
229,  29  N.  E.  1116 ;  Ransdel  y.  Moore,  153  Ind.  393,  53  L.  R.  A. 
753,  53  N.  E.  767;  Becker  y.  Neutraik,  149  Ky.  421,  149  S.  W. 
857 ;  Anding  y.  Davis,  38  Miss.  574,  77  Am.  Dec.  658 ;  GUpatrick 
y.  Qlidden,  81  Me.  137,  10  Am.  St.  Eep.  245,  2  L.  B.  A.  662, 
16  Atl.  464;  PoUard  y.  MoKenney,  69  Neb.  742,  96  N.  W.  679, 
101  N.  W.  9 ;  Winder  y.  Scholey,  83  Ohio  St.  204,  21  Ann.  Cas. 
1379,  33  L.  R.  A.  (n.  s.)  995,  93  N.  E.  1098.)  It  would  seem 
difiScult  to  find  a  clearer  case  of  constructiye  trust  than  the 
instant  case. 

If  there  be  a  constructiye  trust,  in  this  case,  it  follows  as  a 
matter  of  course,  that  the  plaintiff  is  the  proper  party  to  enforce 
it,  for  the  trust  arises  in  her  f ayor  and  she  is  the  beneficiary. 
(1  Perry  on  Trusts,  sec.  105.)  The  cases  cited  aboye  where  simi- 
lar trusts  haye  been  declared  in  f  ayor  of  third  parties,  were  cases 
in  which  the  third  parties  were  plaintiffs. 

Anna  D.  Lincoln  has  no  right  of  dower  in  the  property  in 
question.  The  burden  is  on  her,  on  appeal,  to  show  that  she 
is  entitled  to  such  a  right.  The  presumptions  are  against  her. 
The  mere  fact  of  marriage  is  not  condusiye.  Moreoyer,  dower 
does  not  attach  to  property  subject  to  a  trust.  (Tiedeman  on 
Real  Property  (3d  ed.),  sec.  88.)  Appellants'  contention  finds 
no  support  except  in  some  Indiana  cases.  Authorities  generally 
are  against  it.  (14  Cyc.  911,  912;  Burdine  y.  Burdine,  98  Va. 
515,  36  S.  E.  992,  81  Am.  St.  Rep.  741 ;  Oritien  y.  Dickerson, 
202  lU.  372,  66  N.  E.  1090;  Kaphan  y.  Toney  (Tenn.),  58  S.  W. 
909 ;  Nelson  y.  Broum,  164  Ala.  397,  137  Am.  St.  Rep.  61,  51 
South.  360;  Givens  y.  Marbut,  259  Mo.  223,  168  S.  W.  614.)  If 
she  knew  nothing  about  this  property,  it  could  hardly  be  said 
that  she,  in  any  manner,  was  induced  by  it  to  enter  into  the 
marriage.  If  she  knew  about  the  property,  she  would  be  charge- 
able with  constructiye  notice  of  the  trust,  or  what  would  be  the 
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same  tiling,  would  be  put  upon  her  inquiry.  A  purchaser  or 
encumbrancer  of  real  property  has  constructiye  notice  of  con- 
veyances on  record.  He  is  also  chargeable  with  notice  of  the 
contents  of  the  deed  to  his  own  grantor.  Thereby  she  had  con- 
structive notice  that  this  property  had  been  conveyed  to  Alvin 
by  his  former  wife,  for  a  mere  nominal  consideration,  as  far  as 
the  deed  showed.  (Childa  v.  Clark,  3  Barb.  Gh.  52,  49  Am.  Dec. 
164;  Pomeroy,  Equity  (3d  ed.),  sec.  596.)  The  burden  was 
upon  her  to  set  up  and  prove  absence  of  knowledge  of  notice. 
(Bliss  on  Code  Pleading,  395 ;  Letvis  v.  Idndley,  19  Mont.  422, 
441,  442,  48  Pac.  765 ;  Harrington  v.  BiUte  &  B.  M.  Co.,  27  Mont. 
1,  12,  69  Pac.  102 ;  Thanding  v.  Duffet/,  14  Mont.  567,  43  Am. 
St.  Rep.  658,  37  Pac.  363 ;  Ross  v.  Wellman,  102  Cal.  1,  36  Pac. 
402;  Eames  v.  Crozier,  101  Cal.  260,  35  Pac.  873;  Stewart  v. 
Laming,  104  U.  S.  505,  26  L.  Ed.  866.) 

« 

MB.  JUSTICE  SANNER  delivered  the  opinion  of  the  court 

Stripped  of  legal  verbiage,  the  findings  of  fact  in  this  case 
[1]  are:  That  on  September  18,  1903,  Alvin  R.  Lincoln  and 
Mary  E.  Lincoln  were  husband  and  wife,  living  together  as  such ; 
that  Mary  E.  Lincoln  was  the  owner  in  her  own  right  of  certain 
real  estate  which  she  then  intended,  and  for  a  long  time  had 
intended,  to  convey  to  their  only  daughter,  Leonie  HuflBne ;  that 
she  was  then  dangerously  ill  and,  resolving  to  carry  out  such 
intention,  advised  her  husband  accordingly;  that  he,  possessing 
influence  over  her  by  reason  of  their  confidential  relations  as 
husband  and  wife,  exerted  that  infiuence  to  induce,  and  did  in- 
duce, her  to  convey  the  property  to  him ;  that  no  consideration 
passed  for  such  conveyance  except  his  promise  and  agreement 
to  devise  all  said  property  and  all  his  own  real  estate  to  their 
daughter  and  their  son  George  R.  Lincoln  in  equal  shares,  upon 
which  promise  and  agreement  Mary  B.  Lincoln  completely  relied 
and  but  for  which  she  would  not  have  conveyed  the  property 
to  him;  that  he  then  and  there,  as  a  part  performance  of  said 
agreement  and  as  a  further  inducement,  executed  such  will  and 
delivered  the  same  to  Leonie;  that  thereafter  and  on  October  6, 
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1903,  Mary^E.  Lincoln  died  leaving  as  heirs  at  law  Iier  husband, 
the  defendant  Alvin  B.  Lincoln,  her  daughter,  the  plaintiff 
Leonie  Huffine,  her  son,  the  defendant  George  B.  Lincoln,  and 
two  children  of  a  deceased  daughter;  that  in  1910  Alvin  B. 
Lincoln  married  the  defendant  Anna  D.  Lincoln,  a^d  these  two 
are  now  husband  and  wife;  that  in  November,  1910,  Alvin  B. 
Lincoln  repossessed  himself  of  said  will  and  thereafter  repudi- 
ated the  same  and  his  agreement  with  Mary  E.  Lincoln,  declar- 
ing that  Leonie  HufSine  should  have  nothing  from  him  and  has 
threatened  to  dispose  of  the  property  conveyed  to  him  by  Mary 
E.  Lincoln,  in  order  to  deprive  and  defraud  Leonie  of  the  same 
or  any  portion  thereof;  that  he  has  formally  revoked  said  will 
and  made  another  which  is  now  in  force,  bequeathing  to  Leonie 
a  nominal  sum  only  for  the  purpose  of  preventing  her  from 
breaking  the  same;  that  George  has  made  common  cause  with 
his  father  in  resisting  Leonie 's  complaint,  and  denying  the  agree- 
ment between  Alvin  B.  Lincoln  and  Mary  E.  Lincoln  as  alleged 
therein. 

Upon  these  facts  the  court  concluded  as  a  matter  of  law  that 
Alvin  B.  Lincoln  became  and  is  an  involuntary  trustee  of  the 
property  conveyed  to  him  by  Mary  E.  Lincoln;  that  neither 
Anna  D.  Lincoln  nor  George  B.  Lincoln  has  any  title,  claim  or 
interest  in  the  premises ;  that  Leonie  Huffine  is  entitled  to  a  con- 
veyance thereof  from  Alvin  B.  Lincoln,  free  of  all  claims  through 
or  under  him,  and  that  a  decree  should  be  entered  directing  such 
conveyance.  This  appeal  challenges  the  correctness  of  the  judg- 
ment entered  in  so  far  as  it  accords  with  said  findings  and 
conclusions. 

The  first  contention  is  that  the  agreement  between  Mary  E. 
Lincoln  and  Alvin  B.  Lincoln  is  not  enforceable  at  all  because 
of  the  subsequent  marriage  of  the  latter,  and  is  not  enforceable 
at  the  instance  of  the  plaintiff  because  ''she  is  not  a  third  party 
for  whose  benefit  the  contract  was  made,  within  the  provisions 
of  the  statute  authorizing  an  action  by  a  third  party  to  a  con- 
tract/' If,  as  the  argument  and  cases  cited  seem  to  indicate, 
it  is  meant  by  this  to  urge  that  the  contract  between  Alvin  B. 
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Lincoln  and  Mary  E.  Lincoln  cannot  be  specifically  enforced  by 
this  plaintifF,  the  answer  is  that  she  does  not  ask,  nor  has  the 
court  adjudged,  a  specific  performance.  If,  however,  the  con- 
tention is  that  the  transaction  is  not  cognizable  by  a  court  of 
equity  at  the  suit  of  the  plaintiff,  then  we  say  the  defendants 
themselves  have  answered  it  by  praying  this  court  to  reverse 
the  judgment  as  entered  and  to  direct  a  decree  cancelling  the 
conveyance  from  Mary  E.  Lincoln  to  Alvin  B.  Lincoln,  allowing 
the  property  to  pass  in  accordance  with  the  law  of  descent. 

The  real  question  at  issue  is  this :  Do  the  facts  found  warrant 
the  declaration  of  a  trust  of  the  property  in  Alvin  B.  Lincoln 
for  the  benefit  of  Leonie  Hu£5ne,  and  can  such  trust  be  now 
declared  and  enforced  as  against  Anna  D.  Lincoln,  George  B. 
Lincoln,  or  the  children  of  the  deceased  daughter  T  In  moving 
toward  the  answer  it  is  to  be  noted  that  arguments  based  upon 
the  statutory  restriction  of  a  wife's  power  to  devise  her  prop- 
erty to  others  than  her  husband  (Bev.  Codes,  sec.  3735),  are 
wholly  irrelevant.  The  determination  of  Mary  E.  Lincoln  was 
not  to  devise  but  to  convey,  and  her  right  to  convey  cannot  be 
open  to  doubt.  (Bev.  Codes,  sec.  3700.)  What  her  reasons 
were  for  this  determraation  we  may  not  definitely  know,  but 
it  is  a  pure  gratuity  to  assert  that  such  conveyance  was  intended 
as  a  testamentary  disposition  rather  than  a  conveyance  inter 
vivos  for  the  very  best  of  considerations.  Suffice  it  to  know  that 
her  settled  design  was  to  convey  to  the  daughter,  and  had  it  been 
carried  out,  title  to  the  property  would  have  vested  in  the 
daughter  free  of  all  claims  by  or  under  her  father,  her  brother 
or  anyone  else. 

That  design  was  frustrated,  as  the  court  has  found,  by  the 
influence  and  inducements  of  the  father  to  his  own  advantage 
and,  as  it  ultimately  proved,  to  his  daughter's  disadvantage. 
These  inducements  were  that  if  the  mother  would  convey  to  him 
instead  of  to  her  daughter,  he  would  make  a  will  devising  all 
the  mother's  property  and  all  his  own  real  estate  to  'the  daughter 
and  son  in  equal  shares.  He  made  the  will  and  she  the  convey- 
ance.   It  is  argued  that  inasmuch  as  he  made  the  will,  and  in- 
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asmuch  as  his  later  revocation  of  it  was  perfectly  legal,  if  not 
actually  commanded  by  his  subsequent  marriage,  no  trust  can 
be  said  to  exist  because  there  was  no  fraud.  This  is  too  narrow 
a  view  of  the  transaction.  The  thing  contemplated  was  a  will 
which  should  be  and  remain  eflfective;  only  on  the  understand- 
ing that  the  daughter  and  son  alike  should  come  into  all  the 
property,  would  the  mother  forego  her  design  to  convey  her 
property  to  the  daughter.  The  transaction  was  between  par- 
ties who  stood  in  the  highest  of  confidential  relations,  and  it 
is  to  be  judged  accordingly.  (Rev.  Codes,  sec.  3694.)  It  called 
for  a  continued  performance  on  the  part  of  the  husband,  viz,: 
the  maintenance  of  such  a  will,  and  of  his  intention  to  do  this, 
the  mere  making  of  the  will  is  not  conclusive.  He  may  have 
actually  intended  to  repudiate  his  promise,  or  he  may  have  men- 
tally reserved  to  do  as  he  saw  fit,  once  the  property  was  safely 
in  his  hands;  if  he  did  either,  there  was  actual  fraud  in  the 
inception,  (Bev.  Codes,  sec.  4978,  subd.  4.)  The  trial  court 
however,  did  not  expressly  find  that  he  did  either,  but  rested 
its  conclusions  upon  his  subsequent  repudiation.  The  case  is 
thus  made  analogous  to  those  wherein  an  intended  testamentary 
disposition  has  been  changed  or  thwarted  by  the  promise  or 
engagement  of  one  in  confidential  relationship  with  the  intended 
donor  and  to  the  advantage  of  the  promisor.  In  such  cases,  as 
well  as  in  those  where  the  disposition  is  not  testamentary  but 
is  the  fruit  of  confidence,  the  overwhelming  weight  of  authority 
is  that  the  promisor  takes  his  advantage  subject  to  the  perform- 
ance of  his  promise,  and  that  subsequent  repudiation  is  a  fraud 
which  operates  to  warrant  the  declaration  of  a  trust  without 
regard  to  the  promisor's  intention  when  the  promise  was  made; 
or  the  presumption  will  be  indulged,  if  necessary,  that  the 
promise  was  made  without  intention  to  fulfill  it,  and  was  there- 
fore fraudulent.  In  our  opinion,  the  existence  of  a  trust  in  this 
case  cannot  be  gainsaid.  (See  Pollard  v.  McKenney,  69  Neb. 
742,  96  N.  W.  679,  101  N.  W.  9 ;  Larmon  v.  Knight,  140  111.  232, 
33  Am.  St.  Rep.  229,  29  N.  E.  1116;  Fish's  Appeal,  81  Conn.  433, 
71  Atl..559;  Schneringer  v.  Schneringer,  81  Neb.  661,  116  N.  W, 
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491 ;  Brison  ▼.  Brison,  75  Cal.  525,  7  Am.  St  Bcp.  189,  17  Pac. 
689 ;  90  Cal.  323,  329,  27  Pac.  189 ;  LauriceOa  v.  LauriceUa,  161 
Cal.  61, 118  Pac.  430;  Young  v.  Peachy,  2  Atk.  254;  Thompson's 
Lessee  v.  White,  1  Dall.  (Pa.)  425,  1  Am.  Dec.  252;  Siahl  v. 
StaU,  214  lU.  131,  105  Am.  St.  Rep.  101,  2  Ann.  Caa.  774,  68 
L.  E.  A.  617,  73  Ati.  319 ;  Oapairick  v.  Glidden,  81  Me.  137, 
10  Am.  St.  Hep.  245,  2  L.  B.  A.  662,  16  AU.  464;  Note  106  Am. 
St.  Bep.  95  et  seq.;  Note  8  L.  B.  A.  (n.  a.)  698  ei  seq.;  Note  31 
L.  B.  A.  (n.  8.)  176  et  seq.;  Note  39  L.  B.  A«  (n.  a.)  960  et  seq.; 
Note  21  Am.  &  £ng.  Caa.,  1384  et  seq.) 

There  ia  just  aa  little  doubt  of  plaintiff's  right  to  have  the 
[2]  truat  declared  and  enforced.  ''One  who  gaina  a  thing  by 
fraad,  accident,  mistake,  undue  influence,  the  Violation  of  a 
trust,  or  other  wrongful  act,  is,  unlesa  he  haa  some  other  or 
better  right  thereto,  an  involuntary  trustee  of  the  thing  gained, 
for  the  benefit  of  the  person  who  would  otherwise  have  had  it." 
(Bev.  Codea,  sec.  5373.)  The  thing  prevented  by  the  promise 
made  and  broken  was  a  conveyance  of  the  mother 'a  property  to 
the  daughter  alone;  ahe,  but  for  that  promise,  would  have  had 
the  property  which  the  defendant  Alvin  B.  Lincoln  now  haa. 
The  trust,  therefore,  which  exists  here  ia  a  trust  in  her  favor, 
and  ahe  ia  the  real  party  in  intereat  upon  whom  is  devolved  the 
privilege  of  maintaining  appropriate  action. 

The  judgment  is  assailed  as  depriving  Anna  D.  Lincoln  of 
any  dower  right  in  the  property.  If  she  has  such  right,  the 
judgment  should  undoubtedly  be  modified  to  recognize  it;  but 
this  is  all  that  could  be  required,  supposing  such  right  to  exist, 
since  it  is  a  mere  inchoate  interest  which  may  never  vest.  Oen- 
[3]  erally  speaking,  however,  a  wife  has  no  dower  in  trust  prop- 
erty or  in  estates  lost  by  breach  of  condition.  (1  Scribner  on 
Dower,  pp.  392  et  seq.;  14  Cyc.  911;  note  22  L.  B.  A.  (n.  s.)  691 
et  seq.)  To  avoid  this  rule,  the  defendants  assert  that  the 
right  of  dower  which  comes  to  the  wife  in  virtue  of  marriage, 
is  an  interest  acquired  by  purchase,  and  therefore  cannot,  under 
Code  section  4539,  be  prejudiced  by  a  trust  of  which  the  wife 
had  no  notice  at  the  time  of  the  marriage.     We  think  the  premise 
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may  be  doubted,  and  we  question  whether  the  section  invoked 
has  any  application.  Assuming,  however,  that  the  premise  is 
sound,  the  section  applicable  and  the  conclusion  correct  as  a 
proposition  of  logic,  the  defendants  are  in  nowise  advanced. 
The  trust  being  established,  Anna  D.  Lincoln  had  prima  fade  no 
dower;  she  could  have  it  only  by  showing  a  want  of  notice 
(Leivis  V.  Lindley,  19  Mont.  422,  442  et  seq.,  48  Pac.  765 ;  Weber 
▼.  Rothschild,  15  Or.  385,  3  Am.  St.  Rep.  162,  15  Pac.  650),  and, 
BO  far  as  this  court  is  concerned,  presenting  a  finding  or  the 
improper  refusal  of  a  finding  to  that  effect.  No  such  finding 
appears,  no  complaint  of  its  absence,  no  showing  that  it  would 
have  been  justified  by  the  evidence.  In  this  situation  we  are 
authorized  to  infer  in  aid  of  the  judgment,  that  she  did  have 
notice,  particularly  in  view  of  the  undisputed  fact  that  the  prop- 
erty came  to  her  husband  by  conveyance  from  his  former  wife, 
for  which  conveyance  there  waa  no  consideration  save  marital 
confidence. 

Finally  the  judgment  cannot  stand,  it  is  said,  because  the 
[4]  defendant  George  is  not  responsible  for  the  situation  now 
presented,  and  neither  he  nor  the  grandchildren  should  be  cut  off 
from  their  share  of  Mary  E.  Lincoln's  property.  This  ignores 
the  fact  that  Mary  E.  Lincoln  never  did  intend  this  property 
to  pass  by  the  law  of  succession.  She  intended  to  convey  it; 
and  she  did  convey  it,  not,  as  she  desired,  to  the  daughter  who 
alone  would  have  been  entitled  to  it,  but  to  Alvin  B.  Lincoln 
because  of  his  promise  and  engagement  to  devise  it  and  his 
property  to  that  daughter  and  the  son.  The  son  became  entitled 
to  share  it  only  if  the  fathe^  kept  his  promise.  If  the  father 
broke  his  promise,  the  son  was  free  to  feel  aggrieved  thereby, 
but  if  he  is  entitled  to  recompense,  it  is  not  at  the  expense  of 
the  plaintiff,  who  has  done  him  no  wrong.  The  wrong,  if  any 
done  to  him  was  by  the  father,  and  that  wrong  the  son,  on  the 
face  of  this  record,  waives,  denies  and  defends.  In  so  doing  he 
exhibits  an  accurate  perception  of  his  situation,  for  the  trust 
here  presented  exists  for  the  benefit  of  the  person  who,  but  for 
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the  engagement  made  and  broken,  would  have  come  into  the 

property. 

The  conclusions  of  law  are  justified  by  the  findings  of  fact, 

and  the  judgment  follows  both.    It  is  therefore  affirmed. 

Affirmed, 
Mr.  Justice  Hollowat  concurs. 

Mr.  Chief  Justice  BKksiiiY,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


BTAN  CO.,  Bbsponi>bnt,  v.  RUSSELL,  Appellant.' 

(No.  3,704.) 
Sabmitted  September  22,  1916.    Decided  November  S,  1916.) 

[160  Pac.  000.] 

Breach  of  Contract — Material  Variance — New  Trial. 

1.  The  varianee  presented  on  the  trial  of  an  action  for  the  breach  of 
a  contract  of  sale  of  cattle  in  which  plaintiff  relied,  not  npon  the 
contract  as  written  and  set  out  in  the  complaint,  but  upon  a  modifica- 
tion thereof  not  pleaded,  to  the  effect  that  a  portion  of  the  cattle  should 
be  delivered  at  a  place  different  from  that  originally  agreed  upon, 
at  an  additional  cost  to  the  seller,  was  such  as  may  have  prejudiced 
defendant,  who  was,  therefore,  entitled  to  a  new  trial. 

Appeal  from  District  Court,  Yellowstone  County;  Oeo.  W. 
Pierson,  Judge. 

Action  by  the  E.  B.  Byan  Company  against  Bd.  Russell, 
from  a  judgment  for  plaintiff  and  from  an  order  denying  him  a 
new  trial,  defendant  appeals.    Reversed  and  remanded. 

Mr,  0.  F.  Ooddard  and  Mr.  John  O.  Skinner,  for  Appdlant^ 
submitted  a  brief ;  Mr.  Ooddard  argued  the  cause  orally. 

Messrs.  Johnston  dk  Coleman,  for  Respondent,  submitted  a 
brief ;  Mr.  Henry  J.  Coleman  argued  the  cause  orally. 

MR.  JUSTICE  HOELOWAY  delivered  the  opinion  of  the 
court. 

In  1912  the  E.  B.  Ryan  Company  and  Edw.  Russell  entered 
into  a  contract  in  writing  by  the  terms  of  which  Russell  sold 
and  agreed  to  deliver  to  the  company  800  head,  more  or  less, 
of  mixed  cattle  then  running  on  the  range,  at  $40  per  head; 
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delivery  to  be  made  on  or  about  September  22, 1912,  at  Billings, 
bnt  the  expense  of  moving  the  cattle  f  rom  Leverton  bridge  to  be 
borne  by  the  company.  Two  thousand  dollars  was  paid  on  the 
purchase  price  and  the  balance  was  to  be  paid  upon  delivery. 
This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  the  agreement. 

The  complaint  makes  the  contract  a  part  of  it  and  alleges  that 
[1]  defendant  delivered  only  617  head  of  the  cattle  and  failed 
and  refused  to  deliver  the  remaining  183  head,  to  plaintiff's 
damage  in  the  sum  of  $1830.  The  answer  admits  the  execution 
of  the  contract  but  denies  any  breach  or  any  damages.  As  a 
further  defense  it  is  alleged  that  defendant  actually  gathered 
from  the  range  and  turned  over  to  the  plaintiff  767  head  of  the 
cattle,  but  through  the  negligence  of  plaintiff  150  head  escaped 
back  to  the  range ;  that  it  was  then  mutually  agreed  by  the  par- 
ties that  the  delivery  of  617  head  should  be  deemed  a  substantial 
compliance  with  the  terms  of  the  agreement  and  that  defendant 
should  be  absolved  from  further  compliance.  These  affirmative 
allegations  were  put  in  issue  by  reply.  Upon  the  trial  E.  B. 
Byan  testified  for  the  plaintiff  that  after  a  portion  of  the  cattle 
had  been  gathered  from  the  range,  it  was  mutually  agreed  be- 
tween the  parties  that  110  head  should  be  turned  over  to  a  party 
at  Absarokee  to  whom  plaintiff  had  resold  them;  that  the  re- 
mainder of  those  already  gathered  should  be  driven  to  Billings, 
counted  and  paid  for,  and  that  this  was  all  done ;  that  507  were 
actually  delivered  at  Billings;  that  it  was  further  agreed  that 
defendant  should  have  a  reasonable  time  thereafter  to  gather 
the  remaining  183  head  and  that,  when  gathered,  defendant 
should  deliver  them  at  Columbus,  where  plaintiff  would  re- 
ceive them  for  shipment  to  Billings.  At  the  conclusion  of 
plaintiff's  case  in  chief,  defendant  moved  for  a  nonsuit  upon 
the  ground  of  a  material  variance  between  the  plaintiff's  plead- 
ing and  proof.  Before  the  motion  was  passed  upon;  plaintiff 
asked  leave  of  court  to  amend  the  complaint  so  as  to  plead  the 
modification  as  well  as  the  original  contract.  Each  of  these 
applicationa  was  denied.  The  trial  resulted  favorably  to  plain- 
tiff, and  defendant  appealed  from  the  judgment  and  from  an 
order  denying  him  a  new  trial. 

Counsel  for  respondent  concede  that  there  was  a  variance 
between  plaintiff's  pleading  and  proof,  but  insist  that  it  was 
not  of  sufficient  consequence  to  Warrant  a  new  trial.    The  pur- 
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pose  of  pleadin§^  is  to  present  the  issues  for  trial.  The  com- 
plaint in  this  case  is  intended  to  set  forth  in  legal  and  logical 
form  the  plaintiff's  cause  of  action,  and,  with  the  answer  and 
reply,  to  present  a  proposition  affirmed  on  the  one  hand  and 
denied  on  the  other.  The  object  of  the  complaint  is  to  apprise 
the  defendant  of  the  precise  points  upon  which  he  will  be  called 
to  offer  proof. 

Our  Codes  recognize  three  degrees  of  disagreement  between 
pleadings  and  proof.  A  material  variance  is  one  which  actu- 
ally misleads  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits.  (Sec.  6585,  Rev.  Codes.) 
An  immaterial  variance  is  a  discrepancy  between  the  pleading 
and  proof  of  a  character  so  slight  that  the  adverse  party  cannot 
say  that  he  was  misled  thereby.  (Sec.  6586.)  A  failure  of 
proof  results  when  the  evidence  offered  so  far  departs  from  the 
cause  of  action  pleaded  that  it  may  be  said  fairly  that  the  alle- 
gations of  the  pleading  in  their  general  scope  and  meaning  are 
unproved.  (Sec.  6587.)  If  the  variance  is  a  material  one  the 
court  should  permit  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just.  (Sec.  6585.)  If  the  variance  is  imma- 
terial the  court  may  direct  the  facts  to  be  found  according  to 
the  evidence,  or  may  permit  tlTe  pleading  to  be  amended  with- 
out the  imposition  of  terms.  (Sec.  6586.)  If  there  is  a  fail- 
ure of  proof,  of  course  there  is  no  ground  for  amending  and 
the  offending  party  is  out  of  court.  From  necessity  these  stat- 
utes are  very  general  in  their  terms.  No  hard  and  fast  rule  can 
be  prescribed  for  determining  whether  in  a  given  instance  a 
party  has  actually  been  misled  to  his  prejudice.  Every  case 
must  depend  upon  its  own  peculiar  facts  and  circumstances. 

In  this  action  plaintiff  gave  notice  in  the  complaint  that 
reliance  would  be  placed  upon  the  written  contract  pleaded  and 
that  defendant  must  be  prepared  to  meet  the  claim  that  a 
breach  of  that  particular  contract  would  constitute  the  gist  of 
plaintiff's  case.  The  evidence  offered  by  plaintiff  tlisclosed  that 
the  original  contract  aa  written  had  been  modified  by  a  subse- 
quent agreement  and  that  it  was  the  failure  of  defendant  to 
comply  with  this  modified  portion,  that  gave  rise  to  plaintiff's 
principal  complaint.  To  determine  whether  this  variance  was 
a  material  one,  the  trial  court  should  have  applied  either  of  two 
tests :  (1)  If  the  modification  had  been  pleaded  in  the  complaint 
and  defendant  in  his  answer  had  denied  that  any  such  modi- 
fication had  ever  been  made,  would  the  issue  thus  raised  have 
been  a  material  one  calling  for  proof  t    Or  (2)  would  the  evi- 
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dence  of  a  breach  of  the  contract  pleaded  be  sufficient  to  show 
a  breach  of  the  contract  as  modified  ? 

The  modification  changed  the  time  of  delivery  of  the  183 
head  of  cattle ;  changed  the  place  of  their  delivery  from  Billings 
to  Columbus,  and  imposed  upon  the  defendant  the  expense  of 
their  delivery.  At  least  this  is  the  implication  from  Ryan's 
testimony.  He  said:  "We  agreed,  while  it  was  storming,  to 
bring  these  cattle  on  to  Billings  and  then  he  [defendant]  was 
to  go  back  and  put  up  his  hay  and  gather  the  balance  of  these 
cattle  and  deliver  them  at  Columbus,  in  the  stock  yards  there 
and  I  was  to  ship  them." 

It  is  often  difficult  to  distinguish  between  a  material  variance 
and  a  failure  of  proof,  and  this  record  illustrates  the  difficulty 
as  well  as  one  could.  We  are  inclined  to  the  view  that  it  can- 
not be  said  that  the  allegations  of  the  complaint  in  their  gen- 
eral scope  and  meaning  were  unproved,  but  the  variance  was 
such  as  in  the  ordinary  course  of  the  trial  of  a  lawsuit  would 
prejudice  the  defendant.  He  may  not  have  been  able  to  dem- 
onstrate that  he  was  unable  to  meet  the  changed  conditions 
solely  because  he  had  not  been  notified  of  plaintiff's  claim  that 
the  original  contract  had  been  modified;  but  the  character  of 
the  variance  was  such  that  the  statement  by  his  counsel  that 
defendant  was  taken  by  surprise,  that  he  was  not  prepared  to 
meet  the  evidence  of  the  modification,  and  that  he  would  be 
prejudiced  in  making  his  defense  on  the  merits,  should  have 
been  accepted  as  sufficient  proof  of  the  facts. 

In  the  absence  of  any  request  by  plaintiif  to  amend,  the  de- 
fendant would  have  been  entitled  to  a  nonsuit  on  account  of 
the  variance.  The  request  to  amend  should  have  been  granted 
upon  such  terms  as  would  enable  defendant  to  plead  to  the 
amendment  and  prepare  to  meet  the  issue  thus  raised.  With- 
out the  amendment  in  the  record  the  defendant's  motion  should 
have  been  granted. 

The  justice  of  the  case  requires  that  a  new  trial  be  had  in 
order  that  the  pleadings  may  be  redrafted  properly  and  the 
cause  tried  upon  its  merits  and  upon  a  correct  theory.  The 
judgment  and  order  are  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Justice  Sanneb  concurs. 

Mb.  Chief  Justice  Bbantly,  being  absent,  takes  no  part  in 
the  foregoing  decisioiL 
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Opinion  on  Motion  fob  Reheabino. 

(Submitted  December  5,  1916.    Decided  December  14,  1916.) 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  their  motion  for  rehearing,  counsel  for  respondent  direct 
our  attention  to  the  fact  that  in  the  opinion  heretofore  rendered 
we  held  in  effect  that  the  original  contract  had  been  modified 
by  an  unexecuted  oral  agreement.  Such  was  not  our  purpose. 
The  use  of  the  word  oral  in  the  opinion  was  a  mere  inadvertence 
and  the  term  will  be  eliminated.  There  is  nothing  in  the  evi- 
dence to  warrant  the  assumption  that  the  subsequent  agreement 
was  oral.  If  it  is  one  required  to  be  in  writing,  the  law  pre- 
sumes it  was  in  writing.  It  was  not  our  purpose  to  prejudge 
the  character  of  the  subsequent  agreement  or  to  consider  it  fur- 
ther than  was  necessary  to  determine  that  there  was  a  material 
variance  between  plaintiff's  pleading  and  proof,  rather  than  a 
complete  failure  of  proof,  and  we  reached  our  conclusion  by 
adopting  respondent's  theory — repeatedly  referred  to  in  his 
brief — ^that  the  subsequent  agreement  amounted  only  to  a  modi- 
fication of  the  original  contract,  rather  than  a  substitution  for 
it. 

We  considered  the  case  from  the  standpoint  of  the  parties 
when  the  motion  for  nonsuit  was  made,  and  it  was  our  purpose 
to  leave  them  in  the  position  which  they  occupied  when  re- 
spondent asked  leave  of  court  to  amend  his  complaint.  We 
said:  **The  request  to  amend  should  have  been  granted,"  and 
we  remanded  the  cause  in  order  that  plaintiff  might  have  the 
relief  which  he  asked  from  the  trial  court,  but  which  was  denied 
him. 

It  is  not  for  this  court  to  say  what  proceedings  shall  be  had 
in  the  case  after  the  amendment  is  made,  or  whether  it  is  pos- 
sible for  plaintiff  to  succeed  upon  his  complaint  as  amended. 

The  opinion  heretofore  delivered  is  amended  as  indicated, 
and  the  motion  for  rehearing  is  denied. 

Rehearing  denied, 
Mb.  Justice  Sanneb  concurs. 

Mb.  Chief  Justice  Bbantly,  having  been  absent,  took  no 
part  in  the  original  opinion  and  takes  no  part  in  this. 
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HEBLIHT,  BxBOUTOE,  Respondent,  v.  DONOHUE  bt  al., 

Appellants. 

(No.   8,849.) 
(Submitted  June  24,  1916.    Decided  November  10,  1916.) 

[160  Pac.  000.] 

Trespass — Militia — Officers — Destruction  of  Property-Justifi- 
cation— Pleading — Governor — Powers — State  —  Police  Power 
— Subordinate  Military  Officers — CivU  Liability. 

Militia  —  Trespass  —  Destruction  of  Property  —  Civil  liability  —  Justifica- 
tion— Pleading. 

1.  The  defense  in  an  action  in  trespass  that,  while  engaged  in  re- 
storing law  and  order  in  -a  city  proclaimed  by  the  governor  to  be  in 
a  state  of  insurrection,  defendants,  as  officers  of  the  organized  state 
militia,  were  justified  in  having  plaintiff's  stock  of  liquors  destroyed 
for  an  alleged  infraction  of  a  rule  limiting  their  sale  to  certain  hours, 
must  be  specially  pleaded  both  at  common  law  and  under  the  Codes; 
in  the  absenee  of  such  pleading,  evidence  to  show  justification  was 
inadmissible. 

Same — Destruction  of  Property — Due  Process  of  Law. 

2.  Conceding  (but  not  deciding)  that  an  order  of  the  commanding 
officer  of  the  state  militia  closing  saloons  during  cerrtain  hours  in 
times  of  public  disorder  has  the  force  and  effect  of  a  statute,  yet 
punishment  for  disobedience  of  such  an  order  by  way  of  destruction  of 
the  stock  of  liquors  of  the  offender,  without  notice,  a  hearing  or  an 
adjudication  is  unwarranted,  and  for  their  destruction  he  is  liable  in 
damages. 

Same — Governor — Powers. 

3.  The  Constitution  and  laws  of  the  state  are  the  charters  of  the 
governor's  powers,  and  in  them  he  must  find  the  authority  for  his 
official  acts. 

Same— State — Police  Power — Extent. 

4.  Under  its  police  power,  the  state  may  regulate  or  control  every 
act  or  thing  within  its  jurisdiction  which  tends  to  subvert  the  govern- 
ment, to  injure  the  public,  to  destroy  the  morals  of  the  people,  or  to 
disturb  the  peace  and  good  order  of  society. 

Same — Destruction  of  Private  Property — 'Ilompensation. 

5.  It  is  only  within  the  narrow  limits  of  actual  and  pressing  necessity 
that  private  property  may  be  taken  and  destroyed  for  the  public  good. 

Same — Subordinate  Officers — Civil  Liability — Bule. 

6.  A  subordinate  officer  of  the  state  militia  may  defend  his  acts 
against  civil  liability  by  reference  to  the  order  of  his  superior  officer, 
unless  it  is  so  palpably  illegal  or  without  authority  that  a  reasonably 
prudent  man  ought  to  recognize  its  invalidity  or  want  of  authority,  in 
which  event  obedience  furnishes  no  excuse  for  a  wrongful  act  even 
though  disobedience  may  subject  the  offender  to  punishment  at  the 
hands  of  a  military  tribunal. 

Same — Subordinate  Officers — Civil  Liability — Case  at  Bar. 

7.  Inasmuch  as  the  commanding .  officer  of  the  state  militia  might, 
if  the  circumstances  of  the  case  warranted  it,  lawfully  have  given  an 
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order  for  the  destruction  of  a  stoek  of  intoxicating  liquors  in  times 
of  pnblie  disorder  which  he  had  been  directed  by  the  governor  to  sup- 
press, subordinate  officers  commanded  to  cany  out  the  order  to  destroy 
were,  under  the  rule  last  above  stated,  relieved  from  civil  liability  for 
the  ensuing  damage. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Micbael  Herlihy,  as  executor  of  the  estate  of 
Dennia  Herlihy,  deceased,  against  Dan  J.  Donohue  and  others. 
Judgment  for  plaintiff.    Defendants  appeal    Affirmed. 

Mr.  J.  B.  Poindexter,  Attorney  (General;  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General ;  Mr,  Jesse  B.  Roots,  and  Mr. 
H:  C.  Hopkins,  for  Appellants,  submitted  a  brief;  Mr.  Poor- 
ma/n  argued  the  cause  orally. 

There  is  not  any  presumption  of  law  that  either  a  public 
official  or  private  individual  has  the  indisputable  right  to  de- 
stroy private  property,  neither  is  there  any  presumption  that 
a  public  official  either  maliciously,  or  wantonly,  or  unneces- 
sarily, injures  or  destroys  private  property,  but  there  is  a  pre- 
sumption: **That  official  duty  has  been  regularly  performed." 
(Sec.  7962,  Eev.  Codes;  Beck  v.  Holland,  29  Mont.  234,  74  Pac. 
410.)  The  presumption  which  protects  the  individual  in  his 
private  rights,  and  the  presumption  which  protects  the  officer 
in  his  official  rights,  being  equal,  the  burden  is  cast  upon  the 
plaintiff  to  establish  every  material  fact,  unaided  by  presump- 
tion. ''So  far  as  presumptions  are  concerned,  the  evidence  is 
at  equipose  at  the  very  outset  of  the  case.  The  scales  can  be 
made  to  dip  in  plaintiff's  favor  only  by  the  presentation  on  his 
part  of  further  evidence."  (Cooper  v.  Romney,  49  Mont.  119, 
128,  Ann.  Cas.  1916 A,  596,  141  Pac.  289.)  And  in  this  case 
where  the  officials  were  charged  and  commanded  both  by  the 
law  and  the  supreme  executive  authority  of  the  state  to  conduct 
a  military  campaign  in  the  suppression  of  a  long-continued,  well- 
organized  and  determined  insurrection,  the  destruction  of  indi- 
vidual liberty,  human  life  and  property,  were  well  within  the 
offlciars  authority  when  apparently  necessary  to  enable  him 
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to  discharge  his  official  duty  (In  re  McDonald,  49  Mont.  454, 
Ann.  Cas.  1916A,  1166,  L.  R.  A.  1915B,  988,  143  Pac.  947),  and 
the  burden  was  on  the  plaintiff  to  prove  not  only  ownership, 
destruction  and  value  of  the  property,  but  that  it  was  destroyed 
without  reason  or  apparent  or  real  necessity. 

The  general  defense  relied  upon  by  the  defendants  was  that 
they  were  acting  in  an  official  capacity,  charged  with  the  per- 
formance of  a  certain  duty,  to-wit:  suppression  of  an  insur- 
rection;  that  the  force  with  which  and  in  which  they  were 
acting  was  not  a  mere  plan,  but  that  the  national  guard  was 
a  real  entity,  recognized  by  both  state  and  federal  authority, 
governed  by  the  same  rules  that  govern  any  army  in  its  opera- 
tions as  such.  In  other  words,  that  the  military  force  is  the 
last  appeal ;  that  it  is  called  into  requisition  only  when  all  other 
agencies  have  failed;  and  that  it  miist  succeed  or  chaos  and 
anarchy  will  result.  From  the  very  nature  of  thiiigs  it  is,  there- 
fore, vested  with  plenary  power  to  do  and  perform  everything 
which  is  apparently  necessary  to  the  accomplishment  of  its 
purpose.  (Commonwealth  ex  rel.  Wadsworth  v.  Shortall,  206 
Pa.  165,  98  Am.  St.  Rep.  759,  65  L.  R.  A.  193,  55  Atl.  952; 
Moyer  v.  Peabody,  212  U.  S.  78,  53  L.  Ed.  410,  29  Sup.  Ct.  Rep. 
235;  Lviher  v.  Bordon,  7  How.  (U.  S.)  1, 12  L.  Ed.  581 ;  Mitchel 
v.  Harmony,  13  How.  (U.  S.)  115,  14  L.  Ed.  75;  Hatfield  v. 
Graham,  73  W.  Va.  759,  L.  R.  A.  1915A,  175,  81  S.  B.  532 ; 
Biggs  V.  Staie,  3  Cold.  (Tenn.)  85,  91  Am.  Dec.  272 -/State  v. 
Brotim,  71  W.  Va.  519,  77  S.  E.  243,  Ann.  Cas.  1914C,  1,  45 
L.  R.  A.  (n.  s.)  996,  1024;  United  States  v.  Clark,  31  Fed.  710; 
tn  re  Boyle,  6  Ida.  609,  45  L.  R.  A.  832,  96  Am.  St.  Rep.  286, 
57  Pac.  706;  Haire's  American  Const.  Law,  924,  917.)  The  de- 
struction  of  the  liquor  was  a  military  necessity,  and  if  any  re- 
covery may  be  had  by  the  plaintiff  by  reason  of  the  fact  that  he 
violated  orders,  that  recovery  nuist  be  had  from  the  government, 
and  not  from  the  official.  (Drehm^m  v.  Stifel,  41  Mo.  184, 
97  Am.  Dec.  268,  affirmed  in  8  Wall.  (U.  S.)  595, 19  L.  Ed,  508; 
WeUnum  v.  Wickerman,  44  Mo.  486. 
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Messrs.  Maury,  Templeman  A  Davies,  Mr.  Edwin  M.  Lamb, 
and  iff.  if.  J.  Doepker,  for  Respondents,  submitted  a  brief; 
Mr.  H.  L.  Maury  and  Mr.  Doepker  argued  the  cause  orally. 

Appellants  admit  that  respondent's  stock  of  liquor  was  de- 
stroyed by  them;  they  seek  to  excuse  themselves  from  liability 
by  pleading  justification  in  their  order  closing  the  saloons  after 
seven  P.  M.  and  before  eight  A.  M.  They  do  not  plead  neces- 
sity for  destruction  of  the  liquor,  as  imperative,  if  their  order 
was  to  be  obeyed,  but  merely  allege  that  ^Hhe  commanding 
ofScer,  with  certain  of  his  subordinates,  officers  and  soldiers, 
destroyed  the  said  stock  of  liquor  belonging  to  plaintiff  herein, 
as  a  necessary  measure  to  prevent  drunkenness,  breaches  of  the 
peace,  and  rioting,  and  as  an  example  to  other  liquor  dealers." 
"Private  property  is  sacred  from  the  violent  interference  of 
others,  and  whoever  takes,  injures  or  destroys  it,  is  a  trespasser 
unless  he  shows  justification.  Necessity — extreme,  imperative 
and  overwhelming — may  constitute  such  justification,  but  expedi- 
ency or  utility  ivill  not  answer.  {McLaugJdin  v.  Chreen,  50  Miss. 
465;  see  also  Fluke  v.  Canton,  31  Okl.  718,  123  Pac.  1049; 
Franks  v.  Smith,  142  Ky.  232,  Ann.  Cas.  1912D,  319,  L.  R.  A. 
1915 A,  1141,  134  S.  W.  484;  Ex  parte  MUligan,  4  WaU.  (U.  S.) 
2,  18  L.  Ed.  281 ;  In  re  McDonald,  49  Mont.  454,  Ann.  Cas. 
1916A,  1166,  L.  R.  A.  1915B,  988,  143  Pac.  947.) 

The  matter  set  up  in  justification  is  insufficient  as  a  matter 
of  law.  Necessity — extreme,  imperative  and  overwhelming — 
may  constitute  a  justification,  but  expediency  or  utility  will 
not  be  sufficient.  (McLaughlin  v.  Oreen,  supra;  Hale  v.  Lau^ 
rence,  21  N.  J.  L.  (1  Zab.)  714,  47  Am.  Dec.  190;  Meadows  v. 
Gulf,  C.  &  Sf.  F.  R.  Co.,  48  Tex.  Civ.  466,  107  S.  W.  83.) 

As  to  appellants'  contention  that  the  court  committed  error 
by  excluding  a  line  of  evidence  as  to  the  rights,  duties  and 
immunities  of  subordinate  military  officers  in  yielding  obedi- 
ence to  the  commands  of  a  superior  officer,  we  urge  to  the 
contrary  that  the  weight  of  authority  is  conclusively  against 
this  contention,  see  Franks  v.  Smith,  supra,  wherein  the  supreme 
court  of  Kentucky  considered  carefully  and  spoke  positively. 
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that  a  member  of  the  state  militia  as  a  soldier  in  active  service 
18  not  relieved  from  civil  liability  for  his  acts  while  so  engaged 
on  the  ground  that  he  acted  in  obedience  to  orders  received 
through  the  regular  military  channels.  (See,  also,  2  Hare's 
American  Constitutional  Law,  760,  et  seq.;  Hogue  v.  Peiun,  3 
Bush  (Ky.),  663,  96  Am.  Dec.  274.) 

Answering  appellants'  contention  as  to  the  burden  of  proof, 
respondent  submits  that  the  presumption  as  to  official  duty  being 
regularly  performed  is  rebutted  as  soon  as  plaintiff  established 
that  they  destroyed  the  property  of  Dennis  Herlihy ; — ^this  fact 
being  admitted  in  the  affirmative  defense — ^the  burden  of  proof, 
if  there  was  any,  was  immediately  shifted  to  the  defendants 
to  show  by  a  preponderance  of  evidence  that  such  destruction 
was  justified.  {Lake  Shore  cfe  M.  8.  By.  Co.  v.  Felton,  103  Fed. 
227,  43  C.  C.  A.  189.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

On  September  1,  1914,  the  governor  of  this  state  issued  a 
proclamation  declaring  the  county  of  Silver  Bow  in  a  state  of 
insurrection.  A  portion  of  the  organized  militia  under  com- 
mand of  Major  Dan  J.  Donohue,  with  Wm.  Morse  and  "Wade 
Gobel,  subordinate  officers,  was  ordered  to  the  scene  of  the 
trouble  for  the  declared  purpose  of  restoring  peace  and  good 
order  and  rehabilitating  the  civil  authority  in  that  county. 
Upon  taking  command  of  the  troops  Major  Donohue  issued  an 
order  closing  saloons  and  other  places  where  intoxicating 
liquors  were  for  sale.  This  order  was  thereafter  modified  so 
as  to  permit  such  places  to  be  open  for  l)usiness  from  8  A.  M 
until  7  P.  M,  daily.  On  September  19  Major  Donohue  ordered 
Morse,  Gobel  and  certain  enlisted  men  to  take  from  the  saloon 
of  Dennis  Herlihy  the  stock  of  liquors  therein  and  destroy  the 
same,  and  the  order  having  been  executed,  this  action  in  tres- 
pass was  brought  to  recover  actual  damages  to  the  amount  of 
the  value  of  the  property  destroyed,  and  punitive  damage  in 
the  sum  of  $1,000. 
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The  complaint  alleges  the  ownership  and  yalne  of  the  prop- 
erty, the  trespass  and  destmction  of  the  property,  and  that 
the  defendants  acted  wrongfully  and  with  malice.  The  answer 
consists  of  a  general  denial  and  certain  affirmative  allegations 
which  set  forth  the  proclamation  of  the  governor,  the  original 
and  amended  order  by  the  commanding  officer,  and  allege  that 
the  plaintiff  Dennis  Herlihy,  while  the  amended  order  was  in 
full  force  and  effect  and  with  knowledge  of  such  order,  willfully 
violated  the  same  by  opening  his  saloon  and  dispensing  intoxi- 
cating liquors  within  the  prohibited  hours  of  September  17; 
that  at  the  time  there  was  great  disorder  in  Silver  Bow  county ; 
that  the  commanding  officer  ''had  reason  to  believe  and  to  ex- 
pect that  certain  of  the  insurrectionists  in  said  county,  and  law- 
breakers therein,  would  cause  riots  to  occur,  and  do  violence 
to  both  property  and  human  life;  that  in  view  of  these  facts 
said  commanding  officer  of  said  military  forces  believed  that  it 
was  imperatively  necessary  to  forbid  the  sale  or  distribution 
or  giving  away  of  intoxicating  liquors  later  than  seven  o'clock 
in  the  evening  and  before  eight  o'clock  in  the  morning;  and  in 
order  to  prevent  the  plaintiff  herein  from  furnishing  liquors  to 
persons  within  the  hours  during  which  persons  were  forbidden 
to  sell  or  furnish  liquors  to  others,  the  said  commanding  officer, 
with  certain  of  his  subordinate  officers  and  soldiers,  destroyed 
the  said  stock  of  liquors  belonging  to  the  plaintiff  herein  as  a 
necessary  measure  to  prevent  drunkenness,  breaches  of  the 
peace  and  rioting,  and  as  an  example  to  other  retail  liquor 
dealers  to  prevent  them  as  well  as  the  plaintiff  herein  from 
either  selling  or  giving  away  intoxicating  liquors  later  than 
seven  o'clock  in  the  evening,  and  before  eight  o'clock  in  the 
morning." 

The  reply  admits  the  official  character  of  each  of  the  defend- 
ants; admits  that  the  proclamation,  the  order  and  amended 
order  were  issued ;  that  the  appealing  defendants  destroyed  the 
property  in  question,  and  denies  all  other  facts  pleaded  by  way 
of  defense.  After  issues  were  joined,  but  before  trial,  Dennis 
Herlihy  died  and  the  executor  of  his  last  will  was  substituted  as 
a  party  to  the  action.    Upon  the  trial  plaintiff  abandoned  his 
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daim  for  punitive  damages,  made  out  a  prima  facie  case  in 
other  respects,  and  called  Major  Donohue  as  a  witness  to  prove 
the  destruction  of  the  property.  On  cross-examination  counsel 
for  defendants  sought  to  prove  the  facts  pleaded  in  the  answer 
and  denied  by  the  reply,  but  the  offered  evidence  was  excluded 
as  not  within  the  range  of  proper  cross-examination.  In  their 
case  in  chief  defendants  again  offered  the  same  character  of 
evidence  but  it  was  objected  to  upon  the  following,  among  other, 
grounds : '  *  That  there  is  no  plea  in  the  answer  that  the  destruc- 
tion of  the  property  or  any  of  the  property  waa  at  all  necessary 
to  prevent  the  increasing  or  spreading  out  of  the  insurrection 
or  to  aid  in  suppressing  any  insurrection." 

The  objection  was  sustained  and  the  evidence  was  excluded. 
The  court  dismissed  the  action  as  to  certain  other  defendants 
originally  joined,  and  directed  a  verdict  in  favor  of  plaintiff 
and  against  these  appealing  defendants,  leaving  to  the  jury  for 
determination  the  amount  of  compensatory  damages  only. 
From  a  judgment  entered  upon  a  verdict  for  plaintiff,  this  ap- 
peal is  prosecuted.  The  correctness  of  the  trial  court's  ruling 
in  excluding  defendants'  offered  evidence  is  the  question  pre- 
sented for  review. 

1.  The  right  of  a  person  to  acquire,  hold  and  protect  property ; 
to  be  secure  in  his  possession  of  it  against  unreasonable  seizure, 
and  to  retain  it  until  deprived  of  it  by  due  process  of  law,  is,  as 
among  English-speaking  people,  as  old  as  the  common  law  itself. 
Its  origin  antedates  by  many  years  the  guaranty  contained  in 
Magna  Charta.  The  right  itself  was  the  inheritance  of  our 
people  who  inhabited  the  territory  acquired  from  Qreat  Britain 
at  the  close  of  the  Revolution,  and  was  adopted  by  the  people 
of  the  territory  of  Montana  by  its  first  legislative  assembly,  and 
was  continued  in  force  thereafter.  It  ia  now  embodied  in  the 
Bill  of  Bights,  Article  III  of  our  state  Constitution.  When, 
therefore,  plaintiff  alleged  and  proved  his  ownership  of  the 
property;  its  destruction  by  these  defendants  without  his  con- 
sent, and  his  damages  consequent  upon  that  act,  he  made  out 
a  prima  facie  case.  Indeed,  in  the  light  of  the  pleadings,  little 
proof  was  required  from  plaintiff,  for  by  their  admission  of 
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plaintiff's  ownership  and  their  destruction  of  the  property,  de- 
fendants rendered  themsdves  liable  in  nominal  damages  at 
least  unless  they  could  offer  legal  justification  for  their  act 
The  answer  considered  in  its  entirety  must  be  viewed  as  in  the 
nature  of  a  confession  and  avoidance — an  admission  of  the 
destruction  of  private  property  and  an  attempt  to  justify  it. 

That  it  is  possible  for  a  set  of  circumstances  so  to  combine 
as  to  present  a  legal  justification  for  the  act  of  a  public  ofScer 
[1]  in  destroying  private  property  against  the  will  of  the 
owner  and  leaving  the  owner  remediless,  cannot  be  gainsaid. 
The  contention  made  in  the  trial  court  and  here  is  that,  though 
these  defendants  might  possibly  have  set  forth  facts  sufScient 
to  constitute  a  defense,  they  failed  to  do  so ;  in  other  words,  that 
the  facts  pleaded  do  not  constitute  a  justification  for  the  destruc- 
tion of  plaintiff's  property.  That  a  defense  of  this  character 
must  be  specially  pleaded  was  the  rule  at  common  law.  It  is 
also  the  rule  in  most  of  the  states  where  the  Code  system  pre- 
vails, and  in  this  jurisdiction  by  statute.  (Subd.  2,  sec.  6540, 
Rev.  Codes. ) 

Let  it  be  conceded  in  the  first  instance  that  the  order  of 
[2]  Major  Donohue  closing  the  saloons  from  7  P.  M.  until 
8  A.  M.  daily,  had  the  force  and  effect  of  a  statute;  and  that 
for  a  violation  of  that  order  any  reasonable  punishment  might 
have  been  inflicted;  still  we  cannot  concede  to  the  oi^anized 
militia,  or  to  any  department  of  our  government,  or  to  any 
function  of  government,  the  right  to  convict  and  punish  with- 
out notice,  a  hearing  or  an  adjudication.  Before  any  punish- 
ment could  be  inflicted  upon  Herlihy,  notice  of  the  charge 
against  him,  an  opportunity  for  him  to  prepare  and  present 
his  defense,  if  any  he  had,  and  an  adjudication  of  his  guilt 
by  some  competent  tribunal,  were  indispensable.  It  is  no- 
where contended  that  Herlihy  pleaded  guilty,  while  the  charges 
preferred  against  him  in  the  answer  are  denied  in  the  reply. 
The  answer  fails  to  allege  that  Herlihy  was  accused,  notified, 
tried  or  convicted  before  his  property  was  confiscated,  and  in 
the  absence  of  these  necessary  allegations  the  question  of  the 
extent  of  the  punishment  which  might  have  been  inflicted,  does 
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not  arise.  Under  this  answer  the  destruction  of  the  property 
cannot  be  justified  as  a  penalty  imposed  for  a  violation  of  the 
order.  Neither  can  it  be  justified,  as  "a  military  necessity." 
The  stock  of  liquors  was  not  needed  for,  nor  devoted  to,  the 
use  of  the  troops.  A  state  of  war  did  not  exist  and  the  de- 
struction of  the  property  was  not  necessary  to  prevent  it  falling 
into  the  hands  of  the  enemy. 

The  defense  must  rest  upon  the  theory  that  the  order  was 
a  reasonable  and  necessary  police  regulation  and  the  destruction 
of  the  property  a  valid  exercise  of  the  state's  police  power. 
The  order  in  question  as  amended  would  read  as  follows: 

'^5.  All  saloons  and  places  where  intoxicating  liquors  are  sold 
at  retail  as  a  beverage  will  be  closed  at  once  and  kept  closed 
[except  from  8  A.  M.  until  7  P.  M.  daily]  until  further  orders. 
The  stock  of  liquors  of  any  person  or  persons  violating  this 
rule  will  be  destroyed  and  all  violators  severely  punished." 
By  section  5,  Article  VII,  of  the  Constitution,  the  supreme 
executive  power  is  vested  in  the  governor,  who  is  charged  with 
the  duty  to  see  that  the  laws  are  faithfully  executed.  Section 
6  provides  the  means  available  to  the  executive,  when  necessary, 
to  execute  the  power  or  perform  the  duty  devolved  upon  him: 
' '  The  governor  shall  be  commander-in-chief  of  the  militia  forces 
of  the  state,  •  •  •  and  shall  have  power  to  call  out  any 
part  or  the  whole  of  said  forces  to  aid  in  the  execution  of  the 
laws,  to  suppress  insurrection  or  to  repel  invasion."  When  the 
organized  militia  was  called  into  the  service  of  the  state  in  1914, 
it  but  performed  the  function  of  the  strong  arm  of  the  execu- 
tive by  which  he  could  aid  in  executing  the  law  or  in  sup- 
pressing the  insurrection.  Independently  of  the  executive  it 
had  no  power  or  authority,  except  possibly  with  reference  to 
its  own  internal  affairs.  It  acted  as  an  executive  agency,  sub- 
ject to  the  orders  of  the  governor  and  bound  by  the  authority 
which  he  might  lawfully  exercise.  The  governor  is  at  all  times 
[3]  amenable  to  the  Constitution  and  laws  of  the  state.  They 
are  .the  charters  of  his  powers  and  in  them  he  must  find  the 
authority  for  his  official  acts.  While  he  may  not  exceed  their 
bounds  in  any  instance,  he  may  invoke  any  remedy  provided 
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by  them  for  the  purpose  whenever  the  exigencies  of  a  particular 
case  call  for  it.  One  of  the  instrumentalities  the  use  of  which 
is  sanctioned  by  the  law  for  the  preservation  of  peace  and  good 
order,  is  the  police  power  of  the  state ;  and  while  no  court  or  text- 
writer  has  assumed  to  define  with  accuracy  the  limits  of  the 
[4]  power,  it  may  be  said  generally  that  the  state  may  regu- 
late or  control  every  act  or  thing  within  its  jurisdiction  which 
tends  to  subvert  the  government,  to  injure  the  public,  to  destroy 
the  morals  of  the  people,  or  to  disturb  the  peace  and  good  order 
of  society.  That  the  state  may  enforce  a  proper  police  regula- 
tion by  the  imposition  of  fine  or  imprisonment,  or  both,  is 
[6]  conceded  generally.  That  within  the  narrow  limits  of 
acttidl  and  pressing  necessity,  private  property  may  be  taken 
and  destroyed  for  the  public  good,  scarcely  admits  of  debate. 
The  most  common  illustration  of  this  is  the  demolition  of  a 
building  to  prevent  the  spread  of  a  conflagration.  But  in 
every  instance  where  such  a  right  has  been  exercised  and  ques- 
tioned, the  decision  upholding  the  right  makes  it  clear  beyond 
controversy  that  only  the  most  overriding  necessity  will  justify 
or  excuse  the  ofScer  ordering  such  destructiop. 

It  is  not  alleged  that  the  rioters  in  Butte  were  threatening 
or  about  to  break  into  Herlihy 's  saloon  to  obtain  intoxicating 
liquors  and  that  destruction  of  the  stock  was  necessary  to  pre- 
vent the  excesses  which  might  reasonably  be  expected  to  follow 
the  free  access  of  disorderly  disposed  persons  to  the  liquors. 
It  is  not  pretended  that  the  arrest  and  imprisonment  of  Herlihy 
and  the  closing  of  his  place  of  business  during  the  insurrection 
would  not  have  been  equally  efficacious  as  a  means  of  preventing 
drunkenness,  disorder  or  rioting.  Under  constitutional  govern- 
ment such  as  ours,  the  destruction  of  private  property  without 
compensation  to  the  owner  must  be  the  last  resort,  available  only 
in  the  presence  of  imminent  and  overwhelming  necessity  which 
brooks  no  delay.  In  failing  to  allege  facts  sufficient  to  disclose 
such  necessity,  the  answer  fails  to  make  out  a  justification  for 
the  trespass,  and  for  this  reason  the  offered  evidence  was  prop* 
erly  rejected. 
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2.  Upon  the  trial,  evidence  was  introduced  to  the  effect  that 
defendants  Morse  and  Gobel  were  concerned  in  the  destruction 
of  the  property  to  the  extent  only  that  they  obeyed  the  order 
of  their  superior  officer.  This  was  not  controveiiied  and  may  be 
accepted  as  an  established  fact. 

The  circumstances  under  which  a  subordinate  military  officer 
[6]  may  be  acquitted  for  acts  otherwise  wrongful,  upon  the 
score  that  he  merely  obeyed  a  command  from  one  over  him  in 
authority,  have  received  much  consideration.  The  authorities 
are  not  agreed  upon  the  question  presented  here,  and  a  review 
would  be  of  little,  if  any,  aid.  To  permit  an  inferior  military 
officer  to  stop  and  question  the  validity  of  every  command  of  his 
superior,  would  at  once  destroy  discipline  and  convert  an  army 
into  a  debating  society  without  a  monitor  or  referee.  The  same 
Constitution  which  guarantees  the  security  of  life  and  property, 
provides  for  organized  military  forces  in  this  state.  When  our 
people  adopted  the  Constitution  with  its  reference  to  the  militia, 
they  must  have  had  in  contemplation  militia  organized,  officered 
and  disciplined  as  such  forces  were  generally  at  the  time.  An 
army  without  discipline  is  a  mob.  The  highest  duty  of  the 
soldier  is  to  obey,  for  upon  obedience  all  discipline  must  depend. 
Necessity  is  the  foundation  for  organized  military  forces,  and 
to  the  extent  that  necessity  requires  it,  obedience  to  orders  is 
demanded.  But  necessity  can  never  require  obedience  to  an 
order  manifestly  illegal  or  beyond  the  authority  of  the  superior 
to  give,  and  therefore  reason  and  common  sense  seem  to  justify 
the  rule  that  the  inferior  military  officer  may  defend  his  acts- 
against  civil  liability  by  reference  to  the  order  of  his  superior, 
unless  such  order  bears  upon  its  face  the  marks  of  its  own  in- 
validity or  want  of  authority.  If  the  order  la  one  which  the 
superior  might  lawfully  make,  the  inferior  cannot  refuse  obedi- 
ence until  he  shall  have  investigated  the  surrounding  circum- 
stances and  determined  for  himself  that  they  justify  the  order 
in  the  particular  instance.  If,  on  the  other  hand,  the  order  is  so 
palpably  illegal  or  without  authority  that  any  reasonably  pru- 
dent man  ought  to  recognize  the  fact,  obedience  thereto  fur- 
nishes no  excuse  for  a  wrongful  act,  even  though  disobedience 
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may  subject  the  offender  to  punishment  at  the  hands  of  a  mili- 
tary tribunal. 

In  the  present  instance  the  order  for  the  destruction  of  the 
[7]  property  was  one  which  Major  Donohue  might  lawfully 
have  made  if  the  circumstances  of  the  case  warranted  it,  and 
since  it  was  valid  on  its  face,  the  subordinate  officers  could  not 
refuse  obedience  until  they  instituted  and  carried  on  their  own 
investigation  to  ascertain  whether  the  surrounding!  circum- 
-stances  justified  it.  They  could  rely  upon  its  apparent  validity 
and  justify  their  acts  in  obeying  it.  We  believe  the  views  ex- 
pressed are  in  harmony  with  enlightened  reason  and  best  serve 
the  double  purpose  of  securing  private  rights  and  protecting 
subordinate  military  officers  in  the  execution  of  the  duty  which 
they  may  be  called  upon  to  perform. 

The  judgment  against  the  defendant  Donohue  is  affirmed. 
The  cause  is  remanded  to  the  district  court  with  directions  to 
enter  judgment  dismissing  the  action  as  against  defendants 
Morse  and  Oobel.  The  respondent  may  recover  one-half  of  his 
trial  court  costs  and  one-half  of  his  costs  on  appeal  from  the 
defendant  Donohue.  The  defendants  Morse  and  Gk>bel  may  re- 
cover from  respondent  one-half  of  the  trial  court  costs  incurred 
by  the  appealing  defendants  and  one-half  of  the  costs  incurred 
by  appellants  on  appeal. 

Mb.  Chdep  Justiob  Bbantlt  and  Mb.  Justigb  Sannbb  concur. 
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No.     8,724.— A\    W.    MILLER,     Respondent,    v.    TIMES- 
JOURNAL  PUB.  CO.,  Appellant. 

Appeal  from  District  Court,  Rosebud  County;  Daniel  0  'Hem, 
Judge. 

Decided  January  31,  1916. 

PER   CURIAM. — ^Appellant's    motion    to    dismiss    appeal 
herein  from  an  order  refusing  to  dissolve  a  temporary  injunc- 
tion, is  hereby  granted  and  the  appeal  is  accordingly  dismissed. 

Messrs.  Loud,  CoUins,  Wood,  Campbell  it  Leavitt,  for  Ap- 
pellant. 


No.  3,810.— STATE  ax  bbl.  E.  DEMITROFP,  Relator,  v. 
DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  for  'writ  of  prohibition  directed  to  the 
district  court  of  Silver  Bow  County,  and  J.  J.  Lynch,  a  Judge 
thereof. 

Decided  February  14,  1916. 

PER  CURIAM. — ^Rdator's  application  for  a  writ  of  pro- 
hibition  is  this  day,  after  due  consideration,  denied. 

Mr.  Harry  Meyer  and  Mr.  8.  C.  Ford,  for  Relator. 
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No.  3,685.— MAUD  B.  SHEEHAN,  Respondent,  v.  CHAS.  S. 

KONNING,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClemam^  Judge. 

Decided  February  21,  1916. 

PER  CURIAM. — On  motion  of  appellant,  the  appeal  herein 
is  hereby  dismissed. 

Mr.  W.  D.  Bankin  and  Mr.  L.  Svlgrove,  for  Appellant. 


No.    8,747.-0.    H.   McKINNET,    Appellant,   v.   ROSE    0. 

BRESNAHAN,  Respondent. 

Appeal  from  District  Court,  Deer  Lodge  County;  Oeo.  B. 
Winston,  Judge. 

Decided  March  9, 1916. 

PER  CURIAM. — ^It  is  ordered  that  the  appeal  herein  be,  and 
the  same  is  hereby,  dismissed  in  accordance  with  the  stipulation 
of  counsel. 

Mr.  Earl  P.  AngeU,  for  Appellant. 
Mr.  J.H.  Duffy,  for  Respondent. 
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No.  3,698.— STATE  ex  bel.  JOS.  T.  BBRTHELOTE.  RnaiATOE, 

V.  J.  B.  LESLIE  ET  AL. 

Original  application  for  writ  of  mandate  against  the  District 
Court  of  Cascade  County,  and  J.  B.  Leslie,  a  judge  thereof. 

Decided  March  11,  1916. 

PER  CUBIAM. — ^Relator's  motion  to  dismiss  the  application 
herein  is  hereby  granted  and  the  cause  is  accordingly  dismissed. 

Mr.  L.  V.  Beavlieu,  for  Relator. 


No.  3,827.— STATE  ex  eel.  JOHN  NELSON,  Appellant,  v. 
MAYOR  OF  THE  CITY  OF  BUTTE  bt  al.,  Respondents. 

Appeal  from  Disirict  Court,  Silver  Bow  County. 

Decided  March  20,  1916. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein,  because  of  delay  in  filing  transcript,  is  hereby  granted. 

Mr.  W.  E.  Carroll,  for  Appellant. 

Messrs.  J.  V.  Dwyer,  John  A.  Oroeneveld,  and  Mr.  N.  A, 
Boterifig,  for  Respondents. 
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No.  3,828.— STATE  ex  bbl.   OLAF  OLSON,  Appellant,  v. 
MAYOR  OF  THE  CITY  OP  BUTTE  bt  al..  Respondents. 

Appeal  from  District  Court,  Silver  Bow  County. 

Decided  March  20,  1916. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  the  appeal 
herein,  because  of  ddaj  in  filing  transcript,  ia  hereby  granted. 

Mr.  W.  E.  CarroU,  for  Appellant 

Messrs.  J.  V.  Dtvyer,  JoJin  A.  Oroeneveld,  and  Mr.  N.  A. 
Botering,  for  Respondents. 


No.  3,798.— MOSE  VANINA,  Appellant,  v.  PRANK  MAR- 

TINUCCI  BT  AL.,  Respondents. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Decided  March  22,  1916. 

PER  CURIAM. — ^Respondents'  motion  to  dismiss  the  appeal 
herein  is,  after  due  consideration,  granted  and  the  appeal  ac- 
cordingly dismissed. 

Mr.  Lewis  A.  Smith,  for  Appellant. 

Mr.  Jiis.  H.  Baldwin,  for  Respondents. 
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No.  3,838.— MINOR  YORK,   Respondent,   v.  ZIMMERMAN 

CO.,  Appellant. 

Appeal  from  District  Court,  Yellowstone  County. 

Decided  AprU  8,  1916. 

PER  CURIAM. — ^Respondent's  motion  to  dismiss  appeal 
herein  because  of  defendant's  failure  to  file  transcript  in  time, 
is,  after  due  consideration,  granted  and  the  appeal  accordingly 
dismissed. 

Messrs.  Nichols  di  Wilson,  for  Appellant. 

Mr.  C.  B.  Ingle,  for  Respondent. 


No.  3,703.— JOHN  W.  BLAIR  et  al.,  Appellants,  v.  W.  H. 

McELWAIN,  Respondent. 

Appeal  from  District  Court,  Powell  County;  Oeo.  B.  Winston, 
Judge. 

Decided  April  28,  1916. 

PER  CURIAM.-«-Pursuant  to  stipulation  of  the  parties 
herein,  it  is  ordered  that  the  appeal  in  the  cause  be,  and  the 
same  is  hereby,  dismissed. 

Messrs.  Hamblen  &  OUhert,  Mr.  W.  J.  Paul,  and  Messrs. 
Scharnikow  &  Jordan,  for  Appellants^ 

Mr.  8.  P.  Wilson,  for  Respondent. 
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No.  3,872.— LOUIS  S.  COHN  CO.,  Respondent,  v.  POWEB 

(CITY  DRUG  CO.  bt  al.,  Appellants. 

Appeal  from  District  Court,  Sanders  County. 

Decided  May  20, 1916. 

PER  CURIAM. — Respondent's  motion  to  dismiss  the  appeal 
herein  is  granted,  with  leave  to  appellant  to  reinstate. 

Mr.  A.  8.  Ainsworth,  for  Respondent. 


No.  3,868.— STATE  ex  eel.  STUEWE  et  al.,  Relators,  v. 

DISTRICT  COURT,  Respondents. 

Original  application  for  writ  of  supervisory  control  directed 
to  the  district  court  of  Lewis  and  Clark  County  and  R.  Lee  Word, 
Judge. 

Decided  June  2,  1916. 

PER  CURIAM. — The  motion  to  quash  the  order  to  show 
cause  herein,  heretofore  argued  and  submitted,  is  hereby  suih 
tained  and  the  proceeding  dismissed. 

Mr.  Henry  C.  Smith,  for  Relators. 

Mr.  Ed.  Horsky  and  Mr.  Wm.  H.  Poorman,  for  Respondents. 
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No.  3,947.— STATE  bx  vbsl.  EDWIN  L.  NORRIS,  Relator, 
i;,  DISTRICT  COURT  bt  al.,  Respondents. 

Original  application  for  writ  of  mandate  to  tlie  district 
court  of  Phillips  County  and  Prank  N.  Utter,  Judge  thereof. 

Decided  October  16,  1916. 

PER  CURIAM. — ^It  is  ordered  that  a  peremptory  writ  of 
mandate  issue  herein,  directing  the  respondent  judge  to  permit 
the  firm  of  Norris  &  Hurd  to  assist  the  county  attorney  of 
Phillips  County  in  the  prosecution  of  the  case  of  State  v.  James. 

Messrs.  Norris  &  Hurd,  for  Relator. 
Messrs.  Slattery  dk  Kline,  for  Respondents. 


No.     3,788.— W.     E.    •  THISTLEWOOD,     Respondent,     v. 
CHICAGO,  MILWAUKEE  &  S.  P.  RY.  CO.,  Appellant. 

Appeal  from  District  Court,  Odliatin  County;  Ben  B.  Law, 
Judge. 

Decided  October  18,  1916. 

PER  CURIAM. — ^It  is  ordered  that  the  appeal  in  the  above- 
entitled  cause  be,  and  the  same  is  hereby,  dismissed  in  accord- 
ance with  the  stipulation  of  counsel  herein. 

Mr.  W.  8.  Hartman,  for  Appellant. 

Mr.  C.  E.  Carlson  and  Messrs.  Dunn  &  Carlson,  for  Re- 
spondent. 
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No.  3,916.— In  bb  DANIEL  J.  McQINLET'S  ESTATE. 

.  Appeal  from  District  of  BavdUi  County;  Theodore  Lentz, 
Judge. 

Decided  November  1,  1916. 

PER  CURIAM. — On  motion  of  respondents,  Claud  Hopkins 
and  Earl  Robbins,  in  the  above-entitled  cause,  to  dismiss  the 
appeal  herein,  for  failure  on  the  part  of  appellant  to  file  brief 
within  the  time  allowed  by  subdivision  2  of  Rule  X  of  this 
court,  it  is  ordered  that  the  appeal  be,  and  it  is  hereby,  dis- 
missed. 

Messrs.  Johnson  A  Tucker,  for  Appellant. 
Messrs.  O'Hara  &  Madeen,  for  Respondents. 


No.  8,952.— STATE  bx  bel.  ANDREW  J.  JOHNSON,  Relator, 
V.  DISTRICT  COURT  bt  al.,  Rbspondbnts. 

Application  for  writ  of  review,  directed  to  the  District  Court 
in  and  for  Fergus  County,  and  Roy  E.  Ayers,  Judge  thereof. 

Decided  November  13,  1916. 

PER  CURIAM. — ^Pursuant  to  the  stipulation  of  the  respective 
parties  herein,  respondents  confessing  error,  the  alternative  writ 
heretofore  issued  is  made  absolute  and  the  order  complained  of 
annulled* 

Messrs,  Walsh,  Nolan  A  ScaUon,  and  Messrs.  Mettler  dt  Bris- 
coe, for  Relator. 

Mr.  0.  W.  McConnell,  for  Respondents. 
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No.  3,821.— STATE  ex  rbl.  JOS.  E.  THORPE,  Reslatoe,  v. 
JOHN  W.  TATTAN,  Judge,  >Rbsponmnt. 

Original  application  for  writ  of  supervisory  control  directed 
to  John  W.  Tattan,  as  Judge  of  the  Twelfth  Judicial  District. 

Decided  November  14,  1916. 

PER  CURIAM. — The  order  to  show  cause  herein  having  come 
on  for  hearing,  and  the  respective  parties  having  failed  to 
appear,  the  court  ordered  the  application  submitted.  There- 
upon the  same  was  this  day,  after  consideration,  ordered  di»* 
missed  at  the  cost  of  the  relator. 

Mr.  H.  S.  McOifdey,  for  Relator. 
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ABANDONMENT. 
See  Waters  and  Water  Bights,  £-4. 

ACTIONS. 
Taxpayer's  salt, — see  Injunction,  2. 

Survival — ^Breach  of  Promise — Seduetion. 

1.  Under  section  6494,  Bevised  Codes,  an  action  for  either  breach  of 
promise  or  seduction  survives,  and  may  be  maintained  against  the 
administrator  of  the  estate  of  defendant. — ^Kennedy  y.  Bogan,  Admr., 
242. 

ADVEBSE  CLAIM. 

Water  Bight — Subsequent  Appropriation — Notice. 

1.  A  subsequent  appropriation  of  water  is  not  any  notice  of  an  adverse 
claim. — Moore  v.  Sherman,  542. 

AGENCY. 
See  Principal  and  Agent. 

AMENDMENTS. 
Of  pleadings — ^Befusal, — see  Pleading  and  Practice,  15* 

ANIMALS. 
Trespassing — Fences. 

1.  To  enable  an  owner  of  land  to  recover  for  damage  done  thereto 
by  a  band  of  sheep  straying  thereon  while  being  moved  across  country, 
he  need  not  show  that  the  land  was  inclosed  with  a  legal  fence  or  that 
the  trespass  was  the  result  of  the  willful  and  intentional  act  of  the 
defendant. — Chilcott  v.  Bea,  184. 

Want  of  Legal  Fence — Trespassing — Absence  of  Liability. 

2.  Where  animals  which  may  lawfully  run  at  large  are  turned  loose 
on  the  public  range  or  highway,  and,  following  their  own  inclinations, 
invade  premises  not  inclosed  with  a  legal  fence,  no  cause  of  action 
arises. — Chilcott  v.  Bea,  134. 

When  Owner  Liable. 

3.  Where  animals  are  held  in  herd,  their  movements  being  directed  or 
controlled  by  their  owner  or  his  employees  who  know,  or  are  charffo- 
able  with  knowledge  of,  the  boundaries  of  adjacent  private  property, 
and  they  invade  such  property  through  either  the  willful  act  or  the 
negligence  of  either,  such  invasion  is  an  actionable  trespass,  and  the 
want  of  a  legal  fence  is  immaterial. — Chilcott  v.  Bea,  134. 

Trespass — Insufficiency  of  Evidence — New  Trial. 

4.  Where,  under  the  evidence  in  an  action  for  trespass  on  land  by 
driving  sheep  thereon  for  pasturage,  the  plaintiff  was  clearly  entitled 
to  a  verdict  in  some  amount,  a  verdict  for  defendants  for  nominal 
damages  on  a  counterclaim  which  was  unsupported  by  proof  was 
error,  and  a  motion  for  a  new  trial  was  properly  granted. — CoburD 
Cattle  Co.  V.  Hensen,  252. 

(623) 
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Same — Actual  or  Constmetiye  Possession  of  Land  Suffieient. 

5.  Actual  or  constructlTe  possession  is  saiBcient  to  maintain  an  action 
of  the  nature  of  the  one  referred  to  above. — Ck>buni  Cattle  Co.  t. 
Hensen,  252. 

Ckime — ^Title — When  Reeord  Eridence  Bequired. 

0.  The  rule  that  in  an  action  for  trespass  on  land  plaintiff  must, 
in  order  to  preyail,  tender  record  proof  of  title,  applies  only  to  cases 
in  which  he  is  not  in  actual  possession,  but  is  compelled  to  relj  upon 
constructive  possession  under  his  reeord  title. — Cobum  Cattle  Co.  t. 
Hensen,  252. 

APPEAL  AND  EBBOB. 
Trial — ^Beading  supreme  court  opinion, — see  Discretion,  1. 

Defective  Decree — Harmless  Error. 

1.  Error  in  a  decree  perpetually  enjoining  a  city  from  assuming  juris- 
diction over  territory  illegally  attempted  to  be  annexed,  without  limit- 
ing its  effect  to  the  particular  proceeding  then  at  bar,  held  harmless. 
Sharkey  v.  City  of  Butte,  16. 

Public  Officers — ^Undertaking  on  Appeal. 

2.  Uvder  section  7196,  Bevised  Codes,  the  board  of  examiners  for 
nurses,  being  a  public  office  and  its  members  public  officers,  is  re- 
lieved from  filing  a  bond  on  appeal  from  a  judgment  compelling  it 
by  writ  of  mandate  to  recommend  to  the  governor  an  applicant  for 
eertification  as  a  registered  nurse. — State  ex  rel.  Scollard  v.  Board  of 
Examiners,  91. 

Punitive  Damages — Instructions^Befusal — ^Harmless  Error. 

3.  Where  no  evidence  tending  to  show  malice  on  the  part  of  a  police 
officer  in  arresting  plaintiff  had  been  introduced,  and  the  jury — ^judging 
from  the  amount  of  the  verdict,  must  have  refused  to  award  exemplary 
damages,  error  in  submitting  instructions  on  the  subject  of  punitive 
damages  held  harmless. — Slifer  v.  Yorath,  129. 

Conflict  in  Evidence — Verdict  Conclusive. 

4.  Where  the  evidence  on  the  question  at  issue  was  conflicting,  the 
verdict  of  the  jury  will  not  be  disturbed  on  appeal. — Stone  v.  Maynard, 
147. 

Trial — Error — Bendered  Harmless  During  Progress  of. 

5.  Error  committed  which  is  rendered  hannless  during  the  progress  of 
the  trial,  and  therefore  cannot  prejudice  the  complaining  party,  is 
insufficient  to  impeach  a  judgment. — Fowlie  v.  Cruse,  222. 

Quieting  Title — Trial — Inconsistent  Theories — New  Trial. 

6.  Where,  on  appeal  from  an  order  denying  a  new  trial  in  an  action 
to  quiet  title  to  a  strip  of  land  granted  for  a  railroad  right  of  way, 
neither  counsel  agreed  with  the  other  nor  with  the  trial  court  as  to 
the  theory  or  theories  upon  which  the  cause  T^ras  tried,  and  the  two 
theories  apparently  adopted  by  the  court — estopped  in  pais  and  mutual 
mistake  in  the  description  of  the  land  in  the  deed — were  contradictory 
of  each  other,  a  new  trial  held  proper. — ^B.  M.  Cobban  Bealty  Co.  ▼. 
Chicago  etc.  By.  Co.,  256. 

Who  may  Appeal — Persons  "Aggrieved." 

.7.  Where  judgment  is  rendered  against  parties  for  costs  for  which 
they  are  liable  on  execution,  they  are  "aggrieved*'  within  the  meaning 
of  the  statute,  and  may  appeal. — Eustance  v.  Francis,  295. 

Bemoval  of  Causes — Bill  of  Exceptions — Becord  on  AppeaL 

8.  An  order  denying  a  petition  to  remove  a  cause  to  the  federal 
court  cannot  be  reviewed  on  appeal  where  it  is  not  brought  into  the 
record  by  bill  of  exceptions  with  the  petition  and  bond,  properly 
authenticated. — De  Sandro  v.  Missoula  Light  &  Water  Co.,  333. 
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Law  of  the  Case, 

9.  Where  a  second  trial  is  had  upon  the  same  pleadings  and  Bnbstan- 
tiallj  the  same  evidence  as  upon  the  first,  the  decision  on  the  first  appeal 
is  the  law  of  the  case  on  the  second. — Wallace  t.  Chicago,  Milwaukee 
Sb  p.  S.  By.  Co.,  346. 

Costs  on  Appeal — Order  of  Supreme  Court — District  Courts — Juriadiction. 

10.  Over  an  order  made  by  the  supreme  court  granting  a  new  trial 
"at  the  costs  of  respondents/'  which  became  final  upon  issuance  of  the 
remittitur,  the  district  court  had  no  jurisdiction;  hence  a  motion  of 
respondents  to  tax  costs  was  properly  denied. — In  re  Williams'  Estate, 
366. 

Taxing  Costs — Nonappealable  Orders. 

11.  The  costs  incurred  become  a  part  of  the  judgment,  and  their  dis- 
position is  reviewable  only  on  an  appeal  from  that  judgment,  and  not 
from  an  order  taxing  or  refusing  to  tax  them. — In  re  Williams'  Estate, 
86«L 

IntoxioKting  Liquors — ^License — Transfer — Appeal — Moot  Questions. 

12.  Where,  after  an  appeal  from  a  judgment  affirming  a  decision  of 
the  county  commissioners  refusing  an  application  for  the  renewal  of 
a  liquor  license,  the  county  in  question  became  subject  to  the  local 
option  statute,  the  appeal  held  to  present  only  moot  questions,  inasmuch 
as  a  new  trial,  if  error  occurred,  would  not  avail  appellant. — Honstain 
V.  Board  of  County  Commissioners,  391. 

Default  Judgment — Justices'  Courts — Appeal. 

13.  An  appeal  to  the  district  court  lies  from  a  judgment  bj  default 
rendered  by  a  justice  of  the  peace. — Taylor  v.  Combs,  427. 

Nonsuit — Correct  Besult — ^Wrong  Season. 

14.  If  a  ruling  granting  a  nonsuit  was  correct,  though  based  upon  an 
erroneous  reason,  it  will  nevertheless  be  affirmed. — Henroid  ▼.  Gregson 
Hot  Springs  Co.,  447. 

Record — Judgment-roll. 

15.  If  the  record  on  appeal  from  an  order  denying  a  new  trial,  made 
upon  the  minutes  of  the  court,  contains  certified  copies  of  all  the  papers 
which  go  to  make  up  the  judgment-roll,  it  need  not  embody  a  copy  of 
the  latter  authenticated  as  such. — Stokes  v.  Long,  470. 

Nonsuit — Beview  of  Evidence. 

16.  Where  defendant  introduces  evidence  after  his  motion  for  nonsuit 
is  denied,  the  court,  on  appeal,  will  consider  only  the  question  whether 
the  evidence  as  a  whole  made  a  case  for  the  jury. — Stokes  v.  Long,  470. 

Harmless  Error — Erroneous  Instruction  Favorable  to  Appellant. 

17.  Appellant  cannot  complain  of  an  instruction,  even  though  incor- 
rect, which  was  as  favorable  to  him  ac  he  could  ask.— Stokes  y.  Long, 
470. 

Error  in  Instructions — ^Duty  of  Appellant. 

18.  On  motion  for  new  trial,  neither  the  district  nor  the  supreme  court 
on  appeal  can  consider  any  error  in  instructions  not  specifically 
pointed  out  at  the  time  of  settlement  thereof. — Stokes  v.  Long,  470. 

Appeal — Presumptions. 

19.  In  entering  upon  its  investigation  of  an  appeal,  the  supreme  court 
indulges  the  presumption  that  the  ruling  of  the  trial  court  is  correct; 
and  if  its  order  directing  a  verdict  of  not  guilty  can  be  justified  upon 
any  ground,  it  will  be  upheld. — State  v.  Bocky  Mountain  Elevator  Co., 
487. 

62  Mont.— 40 
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Bight  Besult — ^Wrong  Beason. 

20.  If  the  right  result  was  reached  by  the  trial  eourt,  it  is  immaterial 
that  an  erroneous  reason  was  assigned  for  it. — State  t.  Boekj  Moun- 
tain Elevator  Co.,  487. 

Briefs — Assignments  of  Error — Insufficienej. 

21.  General  assignments  that  the  evidence  is  insufficient  to  sustain  the 
verdict  in  a  criminal  cause,  and  that  the  verdict  is  against  law,  without 
pointiujg  out  the  particulars  in  which  the  former  is  insufficient  and  the 
latter  is  against  law,  do  not  entitle  the  appellant  to  a  review  thereof. 
State  V.  Lewis,  495. 

I>ocumentary  Evidence — ^Value — Beview. 

22.  MVhere  a  proceeding  was  submitted  to  the  district  court  whollj 
upon  documentary  evidence,  the  supreme  court  may  on  appeal  as 
readily  determine  its  value  as  could  the  trial  court. — State  ex  reL 
Hauswald  v.  Ellis,  505*. 

Harmless  Error. 

23.  For  alleged  error  in  a  ruling  which  worked  to  the  advantage  of 
appellant,  rather  than  to  his  prejudice,  a  new  trial  will  not  be  ordered. 
Interstate  Power  Co.  v.  Anaconda  Copper  Min.  Co.,  509. 

Theory  of  Case — Appeal. 

24.  Where  a  personal  injury  case  against  a  carrier  was  tried  as  though 
the  latter's  duty  to  provide  safe  conveyances  was  governed  by  the 
common  law  and  without  regard  to  section  5301,  Bevised  Codes,  it  will 
be  determined  on  appeal  under  the  same  theory. — ^Batch  v.  Helena  L. 
A  By,  Co.,  617. 

APPBOPBIATIONa 

See,  also.  Constitutional  Law,  13,  16.  ^ 

Unlimited  as  to  time, — see  Constitutional  Law,  12. 


APPUBTBNANCES. 
See  Waters  and  Water  Bights,  6-^. 

ASSESSMENT. 
See  Taxation. 

ASSIGNMENT. 

Of  mortgage, — see  Mortgages,  26-28. 
Of  overdue  note, — see  Mortgages,  29. 
Of  proceeds  of  judgment — Execution — Sheriffs, — see  Sheriifs,  L 

ASSIGNMENTS  OP  EBBOB. 
See  Appeal  and  Error,  21. 

ATTOBNET  GENEBAL. 
Duties,  in  county  seat  election  contest, — see  Elections,  6« 

ATTOBNEYS. 
Compensation  of  substitute  for  county  attorney, — see  County  Attorneys,  4,  5. 
Construction  of  contract  of  employment, — ^see  Contracts,  2-6* 
Pees, — see  Costs,  2-5. 
Misconduct  during  trial, — see  New  Trial,  2-4. 

Professional  Misconduct — Disbarment. 

1.     A  county  attorney  who  used  the  powers  of  his  office,  by  issuing 
warrants   for   the  arrest   of   persons   and    filing    informations   against 
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others,  to  eompol  tliem  to  make  monetary  iettlements  favorable  to 
olients  in  his  civil  practice,  was  guilty  of  such  misconduct  as  to  warrant 
his  disbarment, — In  re  Bunston,  83. 

AUTOMOBILES. 
Street  accident^ — see  Personal  Injuries,  9-17. 

BANKS  AND  BANKING. 

Accepting  overdue  notes  without  inquiry — Effect, — see  Negotiable  Instru- 
ments, 11,  12. 

Wrongful  Dishonoring  Checks — Damages — Presumptions. 

1.  In  an  action  for  damages  for  the  wrongful  dishonor  of  a  trading 
customer's  check,  which  accrued  before  the  enactment  of  Chapter  90, 
Laws  of  1915,  limiting  the  bank's  liability  to  damages  actually  proven, 
plaintiff  was  not  required  to  show  malice  or  present  evidence  of  tan- 
gible loss,  but  could  rely  upon  the  presumption  which  allowed  him  sub- 
stantial damages,  temperately  measured. — Crites  v.  Security  State  Bank, 
121;  Ward  v.  SUte  Bank  of  Yates,  328. 

Szcessive  Verdict. 

2.  Where  a  bank  through  mistake  dishonored  a  trading  customer's 
check,  but  upon  discovery  of  the  mistake  notified  the  payee  and  paid  it 
with  costs  of  protest,  and  plaintiff  showed  neither  malice  on  the  bank's 
part  nor  actual  damage,  a  verdict  for  $500  held  excessive^  and  scaled  to 
|200.~Crite8  v.  Securily  State  Bank,  121. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BILLS  OF  EXCEPTIONS. 
Settlement  may  he  compelled  by  mandamus,— Bee  Mandamus,  1,  2. 

Settlement — ^Duty  of  District  Judge. 

1.  Since  ''settlement"  of  a  bill  of  exceptions,  as  required  by  section 
6788,  Bevised  Codes,  means  the  elimination  of  all  unnecessary  matter 
and  the  incorporation  of  all  matter  necessary  to  present  the  excep- 
tions, the  judge  to  whom  a  bill  is  presented  cannot  refuse  to  settle  it 
merely  because  it  does  not  contain  all  the  proceedings  or  the  evidence 
and  contains  misstatements  of  facts,  but  in  such  case  he  must  require 
the  bill  to  state  the  truth  and  fairly  exhibit  the  exceptions  saved,  strike 
out  useless  matter,  and  then  sign  the  bill  with  his  certificate  as  required 
by  the  statute. — State  ex  rel.  Lindsey  v.  Ayers,  62. 

BOAKD  OF  EXAMINEES  FOB  NUESES. 
See  Nurses,  1-5. 

BONDS  AND  UNDEBTAKINGS. 
Public  officers, — see  Nurses,  1. 

BREACH  OF  PROMISE. 
Survival  of  action, — see  Actions,  1. 

BRIEFS. 
Insufficiency  of  assignments  of  error, — see  Appeal  and  Error,  21. 
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BURDEN  OF  PBOOP. 
Right  to  liquor  license, — see  Intozieating  Idquors,  3. 
Water  right  apportenant  to  land  conveyed, — see  Waters  and  Water  Bights,  6. 

False  Imprisonment — Justification. 

1.  In  an  action  for  false  imprisonment,  the  burden  of  proving  justifi- 
cation for  the  arrest  of  the  plaintiff  by  defendant  poUce  officer  was 
upon  the  latter  after  the  former  had  made  out  a  prima  facie  case  by 
testifying  that  while  peaceably  on  his  way  home  he  was  arrested  with- 
out explanation  ox  charge. — Slifer  y.  Torath,  129. 

Deed  of  Trust — Right  of  Redemption. 

2.  The  right  of  redemption  being  statutory,  the  burden  is  upon  any- 
one, claiming  by  or  under  it,  to  riiow  its  existence,  and  that  he  is  fat 
a^'position  to  invoke  its  benefit. — The  Banking  Corporation  of  Montana 
V.  Hein,  238. 

Death  in  Natatorium — Negligence. 

3.  In  an  action  to  recover  damages  for  the  death  of  a  minor  by  drown- 
ing in  defendant's  natatorium,  it  was  incumbent  upon  plaintiff  admin* 
istrator  to  make  out  a  prima  facie  case  of  actionable  negligence  in 
favor  of  the  deceased  in  his  lifetime  and  against  the  defendant.^ 
Henroid  ▼•  Qregson  Hot  Springs  Co.,  447. 

CARRIER  AND  PASSENGER. 
See  Personal  Injuries,  1-6,  34-37. 

CERTIORARI. 
Return — Contents. 

1.  Under  section  7206,  Revised  Codes,  recitals,  denials,  affirmative  alle- 
gations or  matters  not  copied  from  the  records,  or  matters  copied  from 
the  records  but  not  called  for  by  the  writ  of  review,  are  out  of  place 
in  the  return,  do  not  constitute  any  part  of  it,  and  will  be  disregarded. 
State  ex  rel.  Sell  v.  District  Court,  457. 

CHANGE  OF  VENUEw 
See  District  Courts,  7. 

CHATTEL  MORTGAGEa 
See  Mortgages,  2-5. 

CHILDREN. 
See  Juvenile  Delinquents;  Minors. 

CITIES  AND  TOWNS. 
See,  also.  Public  Service  Commission. 

Powers — ^When  to  be  Denied. 

1.  Whenever  there  is  a  fair  and  reasonable  doubt  of  the  existence 
of  a  power,  in  a  municipal  corporation,  either  expressly  conferred  or 
necessarily  implied,  to  do  a  certain  thing,  the  doubt  must  be  resolved 
against  its  exercise. — Sharkey  v.  City  of  Butte,  16. 

Annexation  of  Territory — Inclusion  of  Unplatted  Ground. 

2.  Under  section  3214,  Rcrvised  Codes,  a  city  may  not  extend  its 
boundaries  so  as  to  include  unplatted  ground. — Sharkey  v.  City  of 
Butte,  16. 
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Same — Illegal  Procedure — Effect. 

3.  Proceedings  had  bj  a  eitj  to  annex  territory  a  portion  of  which 
was  unplatted,  contrary  to  statutory  provision  (Bev.  Codes,  sec.  3214), 
were  void  in  toto. — Sharkey  y.  City  of  Butte,  16. 

Same — ^Direct  and  Collateral  Attack. 

4.  Where  the  purpose  of  a  taxpayer's  action  was  to  have  proceedings 
looking  to  the  annexation  of  territory  to  a  city  declared  void  ab  initio 
and  the  city  enjoined  from  assuming  jurisdiction  over  the  persons  or 
property  situated  within  unplatted  ^rritory  illegally  sought  to  be  in- 
eluded,  the  attack  was  direct,  and  not  collateral. — Sharkey  v.  City  of 
Butte,  16. 

Same — Remedy — Injunction. 

5.  Injunction  held  to  be  a  remedy  available  to  one  whose  taxes  would 
be  increased  by  an  illegal  inclusion  of  his  property  within  the  limits 
of  a  city. — Sharkey  v.  City  of  Butte,  16. 

Same — ^Besolution  of  Council — Untrue  Statement — Effect. 

6:  The  recital  in  a  city  council's  resolution  that  territory  proposed 
to  be  annexed  to  the  city  was  contiguous  and  platted,  when  such  was 
not  the  fact,  could  not  inure  to  the  city's  benefit,  or  preclude  a  resi- 
dent of  the  territory  attempted  to  be  annexed,  from  any  available 
remedy  he  would  otherwise  have. — Sharkey  v.  City  of  Butte,  16. 

Same — Defective  Decree — Harmless  Error. 

7.  Error  in  a  decree  perpetually  enjoining  a  city  from  assuming  juris- 
diction over  territory  illegally  attempted  to  be  annexed,  without  limit- 
ing its  effect  to  the  particular  proceeding  then  at  bar,  held  harmless. — 
Sharkey  ▼.  City  of  Butte,  16. 

Workmen's  Compensation  Act — Compulsory  as  to  Cities. 

8.  Held,  that  plan  No.  3  provided  by  the  Workmen's  Compensation 
Act  (Laws  1915,  Chap.  96,  p.  168)  is,  as  to  a  city,  eKclusive,  com- 
pulsory and  obligatory  upon  both  employer  and  employee. — City  of 
Butte  V.  Industrial  Accident  Board,  75. 

Police  Power — ^Destruction  of  Private  Property — State  Fire  Marshal. 

9.  To  warrant  a  city  in  destroying,  through  its  chief  of  the  fire  de- 
partment, under  its  police  power,  or  the  state  fire  marshal  in  ordering 
destroyed,  private  property  for  the  public  welfare,  facts  constituting 
an  emergency  justifying  an  invasion  of  private  rights  must  appear; 
hence  it  was  no  defense  for  a  chief  of  a  city  fire  department,  in  an 
action  to  recover  damages  for  the  destruction  of  a  building,  to  aver, 
without  stating  facts,  that  he  obeyed  the  orders  of  the  state  fire  mar- 
shal in  acting  as  he  did.— Smith  v.  McCormick,  324. 

Special  Improvement  Districts — ^Faulty  Description — Effect. 

10.  By  a  resolution  to  create  a  special  improvement  district  described 
as  being  bounded  by  certain  lots,  such  lots  were  not  incorporated  in, 
but  excluded  from,  the  proposed  district. — City  of  Lewistown  v.  Warr, 
353. 

Same — Assessment — Description  of  District — ^Definiteness. 

11.  Proceedings  for  the  imposition  of  a  special  improvement  tax  are 
in  inmtwnf  and  before  property  can  be  held  subject  to  the  burden,  it 
must  be  described  with  sufficient  certainty  that  the  owner  cannot  be 
misled;  it  being  the  intention  of  the  statute  that  the  resolution  of  in- 
tention shall  contain  a  description  of  the  proposed  district  by  a  line 
which  marks  itb  exterior  boundaries. — City  of  liowistown  v.  Warr,  353. 

Same — Creation — Estoppel  by  Joining  in  Petition. 

12.  Where  an  owner  joined  in  a  petition  for  the  creation  of  a  special 
improvement  district,  and  thereafter  in  creating  it  a  large  part  of  the 
property  described  therein  was  excluded  by  the  city  council,  the  peti- 
tioner was  not  estopped  to  subsequently  attack  the  validity  of  its  crea- 
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tion  hy  the  faet  tliat  he  joined  in  the  petition* — City  of  Lewistown  t. 
Warren,  356. 

Same — Estoppel — Payment  of  Installment  of  Tax. 

13.  To  estop  a  taxpayer  from  attacking  the  validity  of  the  creation  of 
a  special  improvement  district  by  payment  of  an  installment  of  the  tax, 
the  payment  must  have  been  voluntarily  made. — City  of  Lewistown  v. 
Warren,  356. 

Same — Estoppel — Payment  of  Installment  of  Tax — Prejudice. 

14.  Defendant  city  could  not  have  been  prejudiced  by  the  payment  of 
an  installment  of  a  special  improvement  tax,  which,  being  invalid,  it 
was  not  entitled  to  collect,  and  was  therefore  not  in  position  to  claim 
an  estoppel.— City  of  Lewistown  v.  Warren,  356. 

Injunction  —  PoUce  Officers  —  Physical  Examination  —  Complaint  —  Lisuffi- 
ciency. 

15.  The  complaint  of  a  city  taxpayer  which  omitted  to  show  that  he 
was  a  police  officer,  or  that  he  would  suffer  a  special  injury  by  a  reso- 
lution of  the  council  authorizing  the  appointment  of  a  commission 
to  make  a  physical  examination  of  the  members  of  the  police  force 
for  the  purpose  of  ascertaining  whether  any  one  of  them  had,  by  rea- 
son of  old  age  or  disease,  become  permanently  incapacitated  to  dis- 
charge the  duties  of  his  office,  was,  under  section  6643,  Bevised  Codes, 
insufficient  as  a  basis  for  an  injunction  to  restrain  the  examination  or 
the  incurring  of  the  expense  incident  to  it. — Larkin  v.  City  of  Butte, 
410. 

Metropolitan  Police  Law — Powers. 

16.  Under  section  3314,  Bevised  Codes,  the  city  council  may  furnish 
assistance  to  the  mayor,  in  the  form  of  a  commission,  to  determine  the 
physical  competency  of  the  members  of  the  police  force. — Larkin  v. 
City  of  Butte,  410. 

Unauthorized  Expenditures — Complaint — Insufficiency. 

17.  A  complaint  against  a  city  alleging  an  unauthorized  purchase  of 
apparatus  was  insufficient  to  warrant  an  injunction  in  the  absence  of 
an  averment  that  a  claim  in  payment  thereof  had  been  presented  to 
and  allowed  by  the  council. — Larkin  v.  City  of  Butte,  410. 

Water  Plants — Indebtedness — Powers. 

18.  The  power  exercised  by  a  city  under  section  3259,  subdivision  64, 
to  issue  bonds  and  procure,  own  and  control  a  water  system,  is  pro- 
prietary in  character,  as  distinguished  from  its  governmental  capacity. 
Public  Service  Commission  v.  City  of  Helena,  527. 

COLLATERAL  ATTACK. 
See  Cities  and  Towns,  4. 

COMPBOMISB. 
See  Evidence,  4. 

CONDEMNATION  PBOCEEDINGS. 
See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 
Destruction  of  property  without  due  process  of  law,— «ee  Militia,  1-^. 
Freedom  of  press, — see  Contempt,  3. 

Workmen's  Compensation  Act — Sufficiency  of  Title. 

1.  Heldf  that  the  Workmen's  Compensation  Act  (Chap.  96,  Laws  1915), 
applies  to  counties  and  county  employees,  the  contention  that  its  title 
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is  insufficient  to  warrant  their  inclusion  in  the  body  of  the  measure, 
under  seetion  23,  Article  V,  of  the  Constitution,  being  untenable.— 
Lewis  and  dark  County  y.  Industrial  Accident  Board,  6. 

Same— Olass  Legislation — Donations. 

2..  Held,  further,  that  the  Act  above,  as  applied  to  county  employees, 
is  neither  obnoxious  as  class  legislation,  nor  in  violation  of  the  con- 
stitutional prohibition  against  donations  to  individuals. — ^Lewis  and 
Clark  County  y.  Industrial  Accident  Board,  6. 

Same — Taxation — "Public  Purpose." 

3.  The  question  whether  a  particular  purpose  for  which  taxes  may  be 
levied  and  collected  is  a  public  one,  under  section  11,  Article  XII,  Con- 
stitution, is  for  the  legislature  in  the  first  instance,  and  courts  will 
indulge  every  reasonable  presumption  in  favor  of  the  le^slative  de- 
cision in  this  respect. — ^Lewis  and  Clark  County  v.  Industrial  Accident 
Board,  6. 

Same. 

4.  Taxes  Icrvied  to  provide  a  fund  to  be  devoted  to  the  relief  of  in- 
jured employees  of  a  county  which  is  subject  to  the  provisions  of  the 
Workmen's  Compensation  Act,  held  to  be  for  a  public  purpose,  and 
therefore  not  obnoxious  as  offending  against  the  provision  of  section 
11,  Article  XII,  of  the  Constitution. — ^Lewis  and  Clark  County  v.  Indus- 
trial Accident  Board,  6. 

Criminal  Law — Public  Trial. 

5.  In  a  prosecution  for  rape,  the  court  made  an  order  that'  on  ac- 
count of  the  nature  of  the  case  no  one  should  be  allowed  in  the  court- 
room in  addition  to  those  then  present,  and  those  present,  after  once 
leaving,  could  not  return,  court  officers,  doctors,  attorneys  and  news- 
papermen being  excluded  from  the  order.  Held  that  by  an  enforce- 
ment of  the  order  the  defendant  was  denied  the  right  to  a  public  trial 
guaranteed  by  section  16,  Article  III,  of  the  Constitution,  to  one  charged 
with  crime.     (Mb.  Justice  Sannsk  dissenting.) — State  v.  Keeler,  205. 

Constitutional  Construction — ^Rule. 

6.  The  provisions  of  the  state  Constitution  must  be  construed  in  the 
light  of  the  conditions  prevailing  in  Montana  at  the  date  of  its  adop- 
tion.— State  v.  Keeler,  205. 

District  Courts — Authority  of  Substitute  Judges — "Hold  Court." 

7.  To  "hold  court,"  within  the  meaning  of  the  Constitution,  Article 
VIII,  section  12,  authorizing  one  district  judge  to  hold  court  for  an- 
other, is  to  hold  court  in  the  district  just  as  does  the  locfil  judge,  and 
not  to  sit  in  chambers  in  another  district. — Eustance  v.  Francis,  295. 

Kqual  Protection  of  the  Laws — Discrimination. 

8.  Within  the  meaning  of  the  Fourteenth  Amendment  to  the  United 
States  Constitution,  a  privilege  conferred  upon  one  class  is  a  discrimina- 
tion in  favor  of  that  class  and  against  all  others  not  similarly  favored, 
as  a  burden  upon  one  class  is  a  discrimination  against  it  and  in  favor 
of  all  others  not  similarly  burdened. — Hill  v.  Bae,  378. 

Same. 

9.  A  privilege  or  a  burden  is  or  is  not  a  denial  of  the  equal  protection 
*  of  the  laws,  under  the  Fourteenth  Amendment,  supra,  according  to 

whether  the  discrimination  relates  to  a  matter  upon  which  classifica- 
tion is  legally  permissible,  and,  if  so,  whether  the  classification  is  a 
reasonable  one. — Hill  y.  Eae,  378. 

Classification — To  be  Upheld,  When. 

10.  If  the  classification  adopted  by  the  legislature  in  enacting  a  stat- 
ute conferring  a  privilege  is  practical,  it  is  not  reviewable  unless  pal- 
pably arbittery.— Hill  v,  Eae,  378. 
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GonBtruetion  of  Statutes — ^Wisdom  of  LegiBlation. 

11.  In  determining  the  constitutionality  of  a  statute,  tbe  supreme  court 
may  not  concern  itself  with  the  accuracy  or  wisdom  of  the  view  enter- 
tained by  the  legislature  in  enacting  it. — Hill  v.  Bae,  378. 

Appropriations — Constitutionality. 

12.  Section  12,  Article  XII,  of  the  state  Constitution,  forbidding 
appropriations  for  a  longer  term  than  two  years,  operates  as  an  auto- 
matic limit,  so  that  an  unlimited  appropriation  as  to  time  will  expire 
at  the  end  of  two  years,  and  is  not  void  ab  initio, — Hill  v.  Bae,  378. 

Same — Separate  Bills. 

13.  Where  an  appropriation  is  a  mere  incident  to  a  larger,  but  single, 
subject  of  legislation,  it  need  not  be  made  by  separate  bill  as  other- 
wise required  by  section  83,  Article  Y,  of  the  Q)n8titution. — Hill  v. 
Bae,  378. 

Statutes — Partial  Invalidity. 

14.  The  insertion  of  a  void  provision  in  an  Act  otherwise  valid  does 
not  render  it  inoperative  as  a  whole  unless  the  objectionable  clause  is 
indispensable  to  its  operation  or  constituted  the  inducement  to  its  en- 
actment.— Hill  V.  Bae,  378, 

Same — Constitutionality — Who  may  not  Question. 

15.  One  not  prejudicially  affected  by  unconstitutional  clauses  of  a 
statute  is  not  entitled  to  complain  of  its  unconstitutionality. — Hill  v. 
Bae,  378. 

Farm  Loans~:>Appropriations — ^Lending  Credit  of  State — Constitution. 

16.  Held,  that  the  provision  of  Chapter  28,  Laws  of  1915,  appropriat- 
ing $20,000  to  serve  as  a  guaranty  fund  to  assure  prompt  payment  of 
interest  on  farm  loan  bonds,  is  void  under  section  35  of  Article  V  of 
the  Constitution,  because  the  funds  thus  appropriated  are  "not  under 
the  absolute  control  of  the  state,''  and  under  section  1,  Article  XIII, 
because  by  it  the  credit  of  the  state  is  given  as  an  assurance  for  the 
benefit  of  those  who  may  become  lenders  under  the  Act. — HiU  v.  Bae, 
378. 

Same — Exemptions — Equal  Protection  of  Laws. 

17.  Inasmuch  as  the  exemption  from  payment  of  fee  for  recording 
the  mortgage  placed  upon  his  land  for  a  loan  obtained  under  the  Farm 
Loan  Act  is  not  for  the  benefit  of  the  farmer — the  borrower — but  for 
that  of  the  lender — the  real  mortgagee — the  discrimination  between 
the  latter  and  all  other  mortgagees  held  to  vitiate  the  Act  so  far  as 
the  exemption  is  concerned,  under  the  equal  protection  of  the  law  clause 
of  the  Constitution. — Hill  v.  Bae,  378. 

Mortgages — ^Benewal  Against  Owner's  Consent. 

18.  If  by  Chapter  27,  Laws  of  1913,  it  was  intended  to  enable  a  mort- 
gagee whose  mortgage  had  been  extinguished  by  lapse  of  time,  to  re- 
vitalize the  security  and  impose  a  lien  upon  property  without  the  own- 
er's consent,  it  to  that  extent  deprives  him  of  his  property  without  due 
process  of  law,  and  is  invalid. — Berkin  v.  Healy,  398. 

Jury  Trial. 

19.  Under  section  23,  Article  III,  of  the  state  Constitution,  the  right 
of  trial  by  jury  is  preserved  as  it  existed  at  the  time  the  Constitution 
was  adopted. — Davidson  v.  Davidson,  441. 

Constitu ti  on — Legislative  Construction. 

20.  While  the  legislative  construction  of  a  constitutional  provision  is 
not  conclusive,  it  is  entitled  to  respectful  consideration,  particularly 
when  it  has  been  uniform  and  has  extended  over  a  considerable  period 
of  time,  unchallenged  in  the  courts. — Northern  Pac  By.  Co.  v.  Bro- 
gan,  461. 
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Yftlidity  of  Statute — Necessitj  for  Determining. 

21.  The  validity  of  a  statute  will  not  be  determined  on  appeal  unless 
such  determination  is  necessary  to  a  decision  of  the  particular  ease. — 
State  T.  Bocky  Mountain  Elevator  Co.,  487. 

Police  Power — Surrender  of. 

22.  Though  no  specific  provision  of  the  Constitution  forbids  it,  the 
legislature  is  without  authority  to  surrender  altogether  the  police  power. 
Public  Service  Com.  v.  City  of  Helena,  527. 

Statutes — Constitutionality — Who  may  not  Question. 

23.  One  not  affected  by  a  statute  will  not  be  heard  to  question  its  con- 
stitutionality.—Pohl  V.  Chicago,  M.  &  St.  P.  By.  Co.,  572. 

Same — Bule. 

24.  In  determining  the  constitutionality  of  statutes,  courts  look  beyond 
the  mere  form  of  expression  to  the  object  and  purpose  of  the  legisla- 
tion.—Pohl  V.  Chicago,  M.  &  St.  P.  By.  Co.,  572. 

Poll  Taxes — ^Due  Process  of  Law. 

25.  The  statute  imposing  a  poll  tax  held  not  subject  to  the  objection 
(see.  1,  14th  Amendment,  U.  S.  Constitution)  that  in  failing  to  provide 
for  notice  before  the  tax  is  levied  and  collected,  it  deprives  the  tax- 
payer of  his  property  without  due  process  of  law. — ^Pohl  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  672. 

Same — Nature  of  Imposition — Eaual  Protection  of  Laws. 

26.  Held,  that  the  statute  imposing  a  poll  tax  is  a  police  regulation 
designed  to  carry  into  effect  the  provision  of  section  5,  Article  X,  of 
the  Constitution,  making  it  incumbent  upon  the  counties  of  the  state 
to  care  for  their  poor;  that  such  an  imposition  is  not  a  "tax"  within 
the  meaning  of  the  Constitution  and  revenue  measures  generally,  and 
therefore  not  subject  to  the  uniformity  rule  or  other  restrictions  in- 
cident to  such  measures. — Pohl  v.  Chicago,  M.  &  St.  P.  By.  Co.,  572. 

CONSTITUTION  OP  MONTANA. 

(List  of  Sections  Cited  or  Commented  upon.) 

Article         I,  section      2 575 

Article         I,  section      9 575 

Article      III    607 

Article     III,  section       2 576 

Article     III,  section    10 :   54 

Article     III,  section     16 212,  219 

Article        V,  section     23 7 

Article        V,  section     26 288 

Article        V,  sections  33,  34 388 

Article        V,  section     35 389 

Article        V,  section     36 539 

Article    VII,  sections  5,  6 609 

Article  VIII,  section       3 53,  290 

Article  VIII,  section     11 290 

Article  VIII,  section     12 298 

Article  VIII,  section     19 375 

Article        X,  section      5 577 

Article    XII,  section      4 .v 540 

Article    XII,  section      6 576 

Article    XII,  section    11 12 

Article    XII,  section     12 388 

Article    XII,  section     16 425,  462  et  seq. 

Article    XII,  section     17 425 

Article  XIII,  section       1 12,  388 

Article  XIII,  section      6 534  et  seq. 


634  Contracts. 

Article  XYI,  section      2 ; 288 

Article  XIX,  section       1 96 

Article    XX,  section      1 ; 51 

CONTEMPT. 
Power  to  Punish. 

1.  The  power  to  pnnish  for  contempt  is  inherent  in  courts  of  record 
and  a  necessary  incident  to  the  exercise  of  judicial  functions. — State 
ez  rel.  Metcalf  y.  District  Court,  46. 

Statutory  Provisions  not  Exclusive. 

2.  The  enumeration  of  certain  acts  as  contempts  in  section  7309,  Re- 
vised Codes,  is  not  exclusive. — State  ex  rel.  Metcalf  v.  District  Court,  46. 

Newspapers — Libelous  Publication — Freedom  of  Press.* 

3.  Reld,  on  certiorari,  that  publication  of  an  article  in  a  newspaper  in 
effect  charging  a  district  judge  with  wrongdoing  in  connection  with  hiar 
decision  in  a  cause  disposed  of  by  him  six  months  before,  did  not  con- 
stitute contempt  of  court,  under  section  8275,  Revised  Codes,  but  fell 
within  the  constitutional  provision  guaranteeing  the  liberty  of  the  press, 
for  a  violation  of  which  privilege  the  law  provides  redress  for  libel  by 
civil,  or  punishment  by  criminal,  action. — State  ex  reL  Metcalf  t.  Dis- 
trict Court,  46. 

CONTRACTS. 

See,  also.  Negotiable  Instruments;  Rescission;  Sales;  Variance. 

Breach — Measure  of  Damages. 

1.  Where  defendant  had  appreed  to  sell  and  deliver  300  head  of  cattle 
at  a  time  certain,  and  debvered  but  248,  the  buyer  was  entitled  to 
recover  as  damages  the  advance  in  market  value  of  the  52  cattle,  sold 
but  not  delivered,  over  and  above  the  contract  price. — Pritchett  ▼. 
Jenkins,  81. 

Attorneys — Contract  of  Employment — Compensation — Time  of  Payment. 

2.  .  Where  attorneys  were  employed  to  foreclose  a  mortgage,  the  fee  to 
be  one-half  of  the  amount  recovered,  they  were  entitled  to  their  com- 
pensation only  on  the  date  their  client's  lien  was  on  -appeal  finally  de- 
termined to  be  superior  to  a  claim  to  the  property  set  np  under  a 
sheriff's  deed. — Donovan  v.  Jenkins,  124. 

Same — ^Fees — Payment  in  Money. 

3.  Attorneys  who  agreed  to  foreclose  a  mortgage  for  ''a  sum  equal  to 
one-half  of  the  net  profit"  plaintiff  might  recover  were  entitled  to  their 
compensation  in  money,  and  were  not  required  to  accept  an  interest  in 
the  property  in  lieu  thereof. — Donovan  v.  Jenkins,  124. 

Same — Contract  of  Employment — Fee — **Costs  and  Charges" — Deduction. 

4.  Held,  that  a  dause  of  the  contract  referred  to  above,  which  pro- 
vided that  before  making  division  of  the  sum  recovered,  plaintiffs'  client 
might  deduct  any  "costs  or  charges"  paid  by  her,  included  court  costs 
only,  and  not  taxes,  repairs  and  the  like. — Donovan  v.  Jenkins,  124. 

Same — Compensation — Deductions. 

5.  Rents  collected  by  plaintiffs  from  tenants  of  the  property  pending 
foreclosure  of  the  mortgage  they  were  to  secure  under  the  contract 
above  mentioned,  were  properly  chargeable  to  them  and  deducted  from 
their  proportion  of  the  amount  recovered. — Donovan  v.  JenUns,  124. 

Same — Contract  of  Employment — Construction. 

6.  Where  a  mortgagee  in  her  contract  of  employment  with  a  firm  of 
attorneys  reserved  in  herself  the  right  to  employ  another  attorney  to 
assist  in  a  foreclosure  proceeding,  with  the  understanding  that,  in  the 
event  she  exercised  her  option,  such  attorney  should  receive  one-half  of 
the  sum  otherwise  to  be  paid  to  the  firm,  and  the  attorney  was  employedi 
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the  firm  was  entitled  to  onlj  one-fourth  of  the  recovery. — Donovan  v. 
Jenkins,  124. 

Same — Stipulation — Special  Damages. 

7.  A  stipulation  in  a  contract  for  the  payment  of  money  permitting 
recovery  of  counsel  fees  in  caae  action  haa  to  be  brought  to  enforce 
collection  is  in  the  nature  of  a  provision  for  special  damages,  recover- 
able, in  addition  to  the  principal  sum  claimed,  upon  appropriate  allega- 
tion and  proof. — Bovee  v.  Holland^  151. 

Offer  and  Acceptance. 

8.  In  order  to  form  a  contract,  there  must  be  an  offer  by  one  party 
and  an  unconditional  acceptance  of  it  by  the  other  in  accordance  with 
its  terms,  and,  if  the  acceptance  falls  within  or  goes  beyond  the  terms 
of  the  offer,  there  ia  no  contract.— ^lenn  v.  S.  Birch  &  Sons  Construc- 
tion Co.,  4l4. 

Sales — Offer — ^Unconditional  Acceptance  Necessary. 

9.  Acceptance  of  an  offer  of  sale  of  city  bonds, — the  negotiations 
being  conducted  through  the  medium  of  correspondence  by  telegrams 
and  letters, — to  which  was  attached  a  reservation,  givinpr  the  buyer  the 
right  to  examine  the  legality  of  the  proceedings  of  the  city  council  lead- 
ing up  to  the  issuance  of  the  bonda  before  concluding  the  purchase,  was 
not  unconditional  and  absolute  so  as  to  bind  the  seller. — Glenn  v. 
S.  Birch  &  Sons  Construction  Co.,  415. 

Same — Buyer  Substituting  Third  Person — Effect. 

10.  Where  an  offer  for  the  sale  of  city  bonds  has  been  made  by  the 
seller  to  A,  the  latter  could  not,  by  coupling  with  hia  acceptance  a  pro- 
posal that  B  should  be  substituted  in  his  place  as  buyer,  compel  the 
seller  to  enter  into  contract  relations  with  B,  a  stranger  about  whom 
he  knew  nothing,  and  the  seller  could  rightfully  withdraw  his  offer 
without  incurring  liability  to  A  notwithstanding  the  latter  then — bu'c 
too  late — proposed  to  assume  the  position  of  obligee  and  accept  delivery 
of  the  bonds. — Glenn  v.  S.  Birch  &  Sons  Construction  Co.,  415. 

Same — Confirmation  of  Sale — "Subject  to  Written  Contract." 

11.  Where  a  buyer  of  municipal  bonds  indicated  in  a  telegram  that 
he  desired  to  enter  into  a  written  contract  of  sale,  the  seller's  reply 
that  he  confirmed  the  sale  "subject  to  written  contract,"  construed  as  a 
reservation  of  the  right  to  reject  the  formal  writing  if  examination 
of  it  disclosed  unacceptable  terms.-^^lenn  y.  S.  Birch  &  Sons  Construc- 
tion Co.;  415. 

CONVEESION. 
Insufficient  complaint, — isee  Pleading  and  Practice,  12. 

COBPO  RATIONS. 

Injunction — Stockholder's  Sui t — Estoppel — ^Laches. 

1.  A  stockholder  in  a  reservoir  company,  a  corporation  organized  for 
profit,  with  power  to  sell  its  assets  upon  a  proper  vote,  who,  upon  a 
aale  having  been  made,  took  no  timely  steps  to  assail  its  legality  (Rev. 
Codes,  sees.  3899,  3900),  nor  brought  suit  until  after  the  kipse  of  five 
years,  was  estopped  by  his  delay,  under  the  sections  supra,  from  ques- 
tioning the  proceedings  leading  to  the  sale,  and  barred  by  either 
Bection  6449  or  section  6451,  Revised  Codes,  from  prosecuting  the 
action. — Canyon  Creek  Irr.  Dist.  ▼.  Martin,  339. 

Same — Laches — ^Notice. 

2.  Until  plaintiff  irrigation  district  had  notice  of  defendant's  diver- 
sions of  its  impounded  waters,  it  could  not  be  charged  with  permit- 
ting him  to  do  so,  and  hence  with  laches  in  failing  to  institute  action 
against  him. — Canyon  Creek  Irr.  Dist.  v.  Martin,  339. 
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WitnesMfl — ^Mileage. 

1.  Tlie  mileage  of  witneeees  in  civil  aetions  allowed  litigants  l>j 
eeetions  7169  and  3182,  Bevised  Cbdea,  is  limited  to  travel  within  the 
state. — Chilcott  v.  Bea,  134. 

Attorneys'  Fees — ^Rnles  of  Court. 

2.  Quaere:  May  the  district  eonrt  make  a  role  aHowing  attorneys' 
fees  as  costs  in  cases  where  they  are  not  expressly  authorized  by 
statute  or  stipulated  for  by  the  parties  f — Bovee  v.  Holland,  151. 

Same — Stipulation — Special  Damages. 

3.  A  stipulation  in  a  contract  for  the  payment  of  money  permitting 
recovery  of  counsel  fees  in  case  action  has  to  be  brought  to  enforce 
collection  is  in  the  nature  of  a  provision  for  special  damages,  recover- 
able, in  addition  to  the  principal  sum  claimed,  upon  a|^ropriate  alle- 
gation and  proof. — Bovee  v.  Holland,  151. 

Same — Statutory  Provision  Exclusive,  When. 

4.  Since  section  7169,  Bevised  Codes,  which  declares  what  items  may 
be  recovered  as  costs  in  ordinary  actions  is  exclusive  except  so  far 
as  certain  cases  are  taken  out  of  its  operation  by  special  statutes, 
and  does  not  mention  an  attorney's  fee  as  one  of  such  items,  it  is 
not  recoverable  as  costs  independently  of  rule  of  court  (assuming 
that  such  a  rule  may  be  promulgated)  or  stipulation  of  'parties. — 
Bovee  v.  Holland,  151. 

Same — When  Becoverable  as  Costs. 

5.  Where  a  promissory  note  expressly  provided  that  "attorneys' 
fees  in  addition  to  other  costs"  might  be  recovered  in  the  event  of 
suit,  the  fees  were  by  such  stipulation  taken  out  of  the  category  of 
special  damages  assessable  by  a  jury,  and  placed  among  costs  recov- 
erable in  addition  to  those  awarded  by  statute. — ^Bovee  v.  Helland, 
151. 

On  Appeal — Order  of  Supreme  Court — District  Courts — ^Jurisdiction. 

6.  Over  an  order  made  by  the  supreme  court  granting  a  new  trial 
''at  the  costs  of  respondents,"  which  became  final  upon  issuance  of 
the  remittitur,  the  district  court  had  no  jurisdiction;  hence  a  motion 
of  respondents  to  tax  costs  was  properly  denied. — In  re  Williams' 
Estate,  366. 

Taxing  Costs — Nonappealable  Orders. 

7.  The  costs  incurred  become  a  part  of  the  judgment,  and  their  dis- 
position is  reviewable  only  on  an  appeal  from  that  judgment,  and 
not  from  an  order  taxing  or  refusing  to  tax  them. — ^la  re  Williams' 
Estate,  366. 

COUNTIES.  _ 

See,  also.  Workmen's  Compensation,  1-4. 
County  seat  election  contest, — see  Elections,  2-9. 

Mandamus  —  Assessable  Property  —  Increase  in  —  Evidence  —  Office  and 
Officera 

1.  By  reason  of  an  increase  in  the  assessed  valuation  of  property  in 
a  county  it  was  raised  from  the  sixth  to  the  fifth  class,  whereby  the 
office  of  county  auditor  came  into  existence.  After  relator  had  been 
elected  to  such  office,  the  board  of  county  commissioners  refused  to 
order  salary  warranfs  to  issue  to  him,  for  the  reason  that  because  of 
alleged  double  assessments,  clerical  errors,  etc,  the  assessed  property 
value  was  below  the  amount  required  to  justify  the  advancement  of 
the  county  to  the  higher  class.  Evidence  held  to  sustain  the  finding  of 
the  trial  court  that  the  county  had  sufficient  assessable  property  to 
bring  it  into  the  fifth  class,  and  that  the  issuance  of  a  writ  of  man- 
date to  the  board  was  proper. — State  ex  rel.  Hauswald  v.  Ellis,  505. 
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COUNTY  ATTORNEYS. 
Connty  seat  election  contest — Parties, — see  Elections,  7. 

Professional  Misconduct — Disbarment. 

1.  A  county  attorney  who  used  the  powers  of  his  office,  by  issuing 
warrants  for  the  arrest  of  persons  and  filing  informations  against 
others,  to  compel  them  to  make  monetary  settlements  favorable  to 
clients  in  his  civil  practice,  was  guilty  of  such  misconduct  as  to 
warrant  his  disbarment. — ^In  re  Bunston,  83. 

Bemoval — ^Appointment  of  Substitute — ^Power  of  District  Court. 

2.  Proceedings  for  the  removal  of  a  public  officer  under  section  9006, 
Bevised  Codes,  being  of  a  criminal  nature,  the  district  court  is  em- 
powered bv  section  9309  to  appoint  some  attorney  in  such  a  proceed- 
ing to  periorm  the  duties  of  the  county  attorney  whenever  the  latter 
is  absent  on  account  of  either  neglect  or  sickness,  or  is  disqualified 
for  any  reason.— ^tate  ex  rel.  McGrade  v.  District  Court,  371. 

Same— Statutes. 

8.  The  power  granted  to  the  district  court  by  section  9005,  Bevised 
Codes,  in  a  proceeding  looking  to  the  removal  of  the  county  attor- 
ney, to  appoint  the  county  attorney  of  an  adjoining  county  to  act  as 
prosecuting  officer,  may  only  be  exercised  when  charges  are  pre- 
ferred by  a  grand  jury  under  section  8992. — State  ex  rel.  McGrade  v. 
District  Court,  371. 

Same — Compensation  of  Substitute  for  County  Attorney. 

4.  An  attorney  appointed  under  section  9309,  Bevised  Codes,  to  per- 
form the  duties  of  a  county  attorney  in  a  proceeding  in  which  the 
latter  was  sought  to  be  removed  upon  the  accusation  of  a  taxpayer 
charging  neglect  of  duty,  may  not  demand  or  receive  compensation 
for  his  services  out  of  the  county  treasury,  the  statute  not  making 
any  provision  therefor,  and  the  county  not  being  liable  as  upon  an 
implied  contract  to  pay  what  the  services  are  reasonably  worth. — 
State  ex  rel.  McGrade  y.  District  Court,' 371. 

Same. 

5.  A  county  attorney  called  into  an  adjoining  county  by  appoint- 
ment under  section  9005,  Bevised  Codes,  to  act  as  prosecuting  officer 
in  a  proceeding  of  the  nature  of  that  referred  to  in  paragraph  4,  supra, 
is  not  entitled  to  compensation  for  services  thus  rendered. — State  ex  rel. 
McGrade  v.  District  Court,  371. 

Criminal  Law — ^Witnesses — Subpoenas — ^Mandamus. 

6.  Since  subdivision  3  of  section  9486,  Bevised  Codes,  lodges  the  power 
in  the  county  attorney  to  issue  subpoenas  for  the  attendance  of  wit- 
nesses in  criminal  cases,  and  the  writ  does  not  lie  where  another  ade- 
quate remedy  exists,  .man<Iamtw  will  not  issue  at  his  instance  to  compel 
a  district  judge  to  make  an  order  authorizing  the  clerk  of  the  court 
to  do  what  relator  himself  may  do. — State  ex  rel.  Wolfe  t*  District 
Court,  556. 

COUNTY  COMMISSIONEBS. 

Parties  to  county  seat  election  contest, — see  ElectionSi  8. 


CBIMINAL  LAW. 

Power  to  issue  subpoena, — see  County  Attorneys,  6. 

Bape — Information — Sufficiency. 

1.  Failure  to  charge  an  assault  in  an  information  for  rape  on  a  female 
under  the  age  of  consent,  and  that  prosecutrix  was  a  human  being,  did 
not  render  the  pleading  insufficient. — State  v.  Keeler,  205. 
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Same — Kvidenee  of  Other  Like  Offexuses — Admissibility. 

2.  Evidence  of  acts  of  intercourse  between  defendant  and  prosecutriz 
occurring  within  six  weeks  after  the  act  relied  on  by  the  state  for  eon- 
Tlction  under  an  information  for  rape,  was  admissible. — State  y.  Keeler. 
205. 

Same:— Trial — ^Remarks  by  Judge — ^Discretion. 

8.  Bemarks  made  by  the  trial  judge  during  the  progress  of  a  crimi- 
nal trial  which  did  not  show  an  abuse  of  his  discretionary  power  and 
duty  to  see  that  the  witnesses  were  protected  from  misrepresentations 
by  attorneys^  that  their  testimony  could  be  understood  and  the  trial 
conducted  with  reasonable  expedition,  were  not  ground  for  reversal  of 
the  judgment  of  conviction. — State  v,  Keeler,  205. 

Same — Precautionary  Instruction — When  Refused  not  Error. 

4.  An  offered  instruction  that  rape  cases  are  prosecutions  attended 
with  great  danger,  and  afford  an  opportunity  for  the  display  of  malice 
and  private  vengeance,  such  charges  being  easily  invented  and  main- 
tained, and  that  the  jury  should  hesitate  to  convict  solely  on  the  testi- 
mony of  the  prosecutrix,  was  properly  refused,  where  there  was  noth- 
ing m  the  record  to  indicate  that  the  prosecution  was  instituted  through 
malice  or  for  private  vengeance,  and  another  instruction  sufficiently 
covering  the  subject  had  been  given. — State  v.  Keeler,  205. 

Same — Trial — Exclusion  of  Public — Constitution — ^Reversal  of  Judgment. 

5.  In  a  prosecution  for  rape,  the  court  made  an  order  that  on  account 
of  the  nature  of  the  case  no  one  should  be  allowed  in  the  courtroom 
in  addition  to  those  then  present,  and  those  present,  after  once  leaving, 
could  not  return,  court  officers,  doctors,  attorneys  and  newspapermen 
being  excluded  from  the  order.  Held  that  by  an  enforcement  of  the 
order  the  defendant  was  denied  the  right  to  a  public  trial  guaranteed 
by  section  16,  Article  III,  of  the  Constitution,  to  one  charged  with 
crime.     (Mr.  Justice  Sanneb  dissenting.) — State  v.  Keeler,  205, 

Same — Denial  of  Public  Trial — Prejudice — Presumption. 

6.  Where  one  accused  of  crime  shows  that  he  was  denied  a  public 
trial  contrary  to  the  provision  of  section  16,  Article  III,  of  the  Con- 
stitution, the  law  imputes  prejudice. — State  v.  Keeler,  205. 

Gaming — Possession  of  Implements — Faro — Evidence — Sufficiency. 

7.  Evidence  showing  that  defendant  had  in  his  possession  or  control 
a  faro  lay-out  contrary  to  section  8417,  Revised  Codes,  held  sufficient 
to  warrant  conviction,  proof  that  he  also  had  a  dealer's  box — without 
which  the  game  of  faro  cannot  be  played — not  being  necessary  to  com- 
plete the  offense. — State  v.  Williams,  369. 

Unfair  Discrimination — Buying  Commodities — Evidence — Insufficiency. 

8.  Evidence  in  a  prosecution  for  unfair  discrimination  in  buying 
wheat,  contrary  to  the  provisions  of  Chapter  8,  Laws  of  1913,  held  in- 
sufficient for  a  conviction  of  defendant;  the  court's  order  in  directing 
a  verdict  of  acquittal  was  therefore  correct — State  y.  Rocky  Mt.  Ele- 
vator Co.,  487. 

Exceptions — Review — Statutes. 

9.  Held,  that  Chapter  135,  Laws  of  1915,  dispensing  with  the  neces- 
sity of  formal  exceptions,  governs  the  procedure  in  clvn — not  criminal- 
causes. — State  V.  Lewis,  495. 

Homicide — Instructions — "Assault" — Definition. 

10.  Where  the  court  in  its  instructions  had  used  the  words  "assailant" 
and  "assaulted,"  on  a  trial  for  murder  in  the  first  degree,  refusal  to 
submit  an  instruction  defining  the  term  "assault"  was  harmless,  inas- 
much as  its  meaning  must  be  regarded  as  understood  by  the  average 
juror  without  specific  definition. — State  v.  Lewis,  495. 
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Same. 

11.  Where  under  the  evidence  the  defendant  was  either  gniltj  of  un- 
lawful homicide  or  not  guilty  at  all,  refusal  to  give  an  instruction 
defining  the  lesser  offense  of  assault  wag  proper. — State  y.  Lewis,  495. 

Same — Instructions — "Beasonable  Doubt" — Definition. 

12.  An  instruction  that  a  reasonable  doubt  is  a  doubt  founded  on 
reason  and  not  one  arising  from  mere  caprice  or  groundless  conjecture, 
though  not  in  the  words  of  the  one  approved  in  Territory  v.  McAndrews, 
3  Mont.  158,  was  not  open  to  objection. — State  v.  Lewis,  495. 

Same. 

13.  After  the  trial  court  has  fully  stated  to  the  jury  in  the  instruc- 
tions the  presumptions  of  which  the  law  gives  the  defendant  charged 
with  crime  the  benefit,  it  is  sufficient  if  they  are  told  that  they  must 
acquit  him  unless  they  are  satisfied  of  his  guilt  beyond  a  reasonable 
doubt,  without  further  definition  of  that  term. — State  v.  Lewis,  495. 

Same — Instructions — What  are  not. 

14.  Directions  to  the  jury  as  to  their  conduct  in  the  Jury-room  and 
as  to  the  form  in  which  they  may  return  their  verdict  are  not  instruc- 
tions on  the  law  of  the  case,  which  must  be  in  writing;  hence  they  may 
be  given  orally. — State  v.  Lewis,  495. 

Defective    Information  —  Dismissal  —  Filing    New    Information  —  Habeas 
Corpus. 

15.  Where  an  information  was  dismissed  on  the  motion  of  the  county 
attorney  because  of  the  omission  of  a  material  allegation  therefrom, 
and  a  new  information  ordered  filed  by  the  court,  the  absence  of  a 
statement  from  the  minutes  of  the  court  that  before  making  the  order 
it  entertained  the  opinion  that  the  objection  to  the  original  informa- 
tion could  be  avoided  in  the  new  one, — an  entry  which  might  properly 
have  been  made  but  was  not  required  to  be  made  by  section  9204, 
Bevised  Codes, — was  not  sufficient  ground  for  the  release  of  the  com- 
plainant from  custody  on  habeas  corpus, — In  re  Palm,  558. 

Hearsay  Evidence — Harmless  Error. 

16.  Evidence  wholly  immaterial  and  which  could  not  possibly  have 
prejudiced  defendant,  was  not  alone  sufficient  to  work  a  reversal  of  the 
judgment  of  guilty  of  a  misdemeanor,  though  erroneously  admitted 
under  the  hearsay  rule. — State  v.  BusseU,  583. 

Violation  of  Fish  and  Game  Law — Evidence — Sufficiency. 

17.  Evidence  held  sufficient  to  warrant  the  conviction  of  defendant 
charged  with  taking  fish  from  a  stream  unlawfully. — State  y.  BussoU, 
583. 

CROPS. 
See  Mortgages,  5-8. 

DAMAGES. 
Measure  of,  breach  of  contract, — see  Contracts,  1. 
Punitive — Harmless  error  in  instructions, — see  False  Imprisonment,  2. 
Special — Attorneys'  fees  recoverable  as  when, — see  Costs,  3. 

Mitigation  of — ^Limit  of  Bule. 

1.  While  an  injured  person  must  use  ordinary  diligence  to  effect  a 
cure  and  thus  to  minimize  the  damages,  he  is  not  required,  after  one 
unsuccessful  operation,  to  undergo  another  and  major  operation,  risk- 
ing failure  in  that  as  well,  in  order  to  bring  about  that  result. — Free- 
man V.  Chicago,  M.  &  St.  P.  By.  Co.,  1. 


640  DiscBETibiC 

Tort  of  Agent — ^Punitive  Damages — Liability  of  Principal. 

2.  A  telegraph  company  may  be  made  to  respond  in  pnnitiTe  damages 
for  its  agent's  misconduct,  even  though  the  wrongful  act  was  unauthor- 
ized and  not  ratified  by  it. — Lahood  v.  Continental  Telegraph  Oo.^  313. 

Telegrams — Fraudulent  Delay — Punitive  Damages — Statutes. 

3.  Where  the  element  of  fraud  entered  into  the  wrongdoing  of  a 
telegraph  operator  in  withholding  messages  to  and  from  a  customer 
of  his  company,  thus  enabling  him  to  profit  by  it,  the  provisions  of 
section  6047,  Revised  Codes,  awarding  the  right  to  punitive  damages, 
governed,  and  section  5363,  which  allows  the  injured  person  $50  in 
addition  to  his  actual  damages,  did  not. — Lahood  t«  Continental  Tele- 
graph Co.,  313. 

DEATH. 

Actions  for  damages, — tee  Personal  Injuries,  9-17,  29-31. 


DECLABATIONS. 
Of  agent, — see  Evidence,  9,  10. 

DEEDa 
Appurtenances, — see  Waters  and  Water  Bights,  6-8. 

Deed  Absolute — Action  to  have  declared  mortgage, — see  Mortgages,  14-17. 
Lost, — see  Waters  and  Water  Rights,  1. 
Unrecorded, — Constructive  notice, — see  Waters  and  Water  Bights,  3-5* 

DEEDS  OF  TBUST. 
See  Mortgages,  9-18. 

DEFAULT  JUDGMENTS 
See  Judgments,  2,  5-7. 

DEMUBBEB. 
See  Pleading  and  Practice,  6,  7. 

DISBABMENT. 
See  Attorneys. 

DISCBETION. 
See,  also.  Mandamus,  3,  9. 
Granting  or  refusing  retail  liquor  license, — see  Intoxicating  Liquors,  3. 

Trial — ^Beading  Court  Opinion. 

1.  Failure  to  excuse  the  jury  while  counsel,  during  the  examination  of 
a  witness  and  over  objection,  read  from  the  opinion  of  another  court 
in  another  case,  was  not  reversible  error,  in  the  absence  of  a  showing 
of  abuse  of  its  discretion. — In  re  Williams'  Estate,  192. 

Same — Bemarks  by  Judge. 

2.  Bemarks  made  by  the  trial  judge  during  the  progress  of  a  crimi- 
nal trial  which  did  not  show  an  abuse  of  his  discretionary  power  and 
duty  to  see  that  the  witnesses  were  protected  from  misrepresentations 
by  attorneys,  that  their  testimony  could  be  understood  and  the  trial 
conducted  with  reasonable  expedition,  were  not  ground  for  reversal  of 
the  judgment  of  conviction. — State  v.  Keeler,  205. 
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DISMISSAL. 

Of  defeetiTe  information — Filinff  of  new  infonn&tion.— Me  Criminal  Law, 
15. 

DISTRICT  COURTS. 

See,  also.  Contempt. 
Jurisdiction  in  county  seat  election  contest, — see  Elections,  2. 
Power  to  appoint  substitute  for  county  attornej, — see  County  Attomejs,  2-5. 
Taxing  costs, — see  Costs,  6,  7. 

Habeas   Corpus — ^Disqualification    of   District   Judge — ^Imputed   Bias   and 
Prejudice. 

1.  Habeas  oorptu  seeking  the  release  of  an  incompetent  from  the  cus- 
tody of  her  guardian  on  the  ground  that  she  was  competent  and  illegally 
restrained  of  her  liberty,  is  a  proceeding  eivil  in  its  nature;  hence,  the 
p^ardian  had  the  right  to  disqualify  the  judge  who  issued  the  writ,  for 
imputed  bias  and  prejudice,  under  amended  section  6315,  Revised  Codes 
(Chap.  161,  Laws  1909). — State  ex  rel.  Brandegee  t.  Clements,  57. 

Substituted  Judges — Powers  at  Chambers— Judgment  on  Pleadings. 

2.  A  district  judge  was  invited  to  another  district  to  hear  and  deter- 
mine an  action  to  quiet  title  in  which  the  resident  judge  had  becm  dis- 
qualified. Though  accepting  the  invitation,  he  never  went  into  the 
county  to  which  he  had  been  called  to  assume  jurisdiction,  but  at  cham- 
bers in  his  own  county  sustained  a  motion  for  judgment  on  the  plead- 
ings. Held,  that  the  judgment  so  rendered  was  made  without  jurisdic- 
tion, since  his  powers  at  chambers,  whether  acting  on  matters  affecting 
his  own  or  another  district,  are  limited  to  the  disposition  of  proceedings 
enumerated  in  section  6314,  Revised  Codes,  of  which  a  disposition  of  a 
cause  on  the  merits  is  not  one. — Kustance  v.  Francis,  295. 

Powers  of  Court — ^Powers  of  Judges. 

3.  A  motion  for  judgment  on  the  pleadings,  a  demurrer,  a  motion  to 
strike,  or  the  like,  invokes  the  power  of  &e  court,  not  of  the  judge, 

-     and  must  be  tried  and  determined  by  the  court,  and  not  by  the  judge. 
Eustance  v.  Francis,  295. 

Authority  of  Substitute  Judf^es — ^"Hold  Court."  y 

4.  To  "hold  court,"  within  the  meaning  of  the  Constitution,  Article 
VIII,  section  12,  authorizing  one  district  judge  to  hold  court  for  an- 
other, is  to  hold  court  in  the  district  just  as  does  the  local  judge,  and 
not  to  sit  in  chambers  in  another  district. — Eustance  v.  Francis,  295. 

Injunction — Taxpayer's  Suit — Jurisdiction. 

5.  The  district  court  had  jurisdiction  to  hear,  and  a  citusen  and  tax- 
payer could  maintain,  a  suit  to  enjoin  the  state  treasurer  from  issuing, 
negotiating  or  selling  bonds  pursuant  to  the  provisions  of  the  Farm 
Loan  Act  (Chap.  28,  Laws  1915).— Hill  v.  Rae,  378. 

Quieting  Title — Injunction — ^Equity — ^Jurisdiction. 

6.  The  district  court  had  jurisdiction,  under  its  equity  powers,  of  a 
Suit  to  quiet  title  to,  and  for  an  injunction  against  removing,  a  school 
building.— Hauf  v.  School  Dist.  No.  1,  395. 

Fair  Trial  Law — ^Disqualification — Change  of  Venue — When  Order  Void. 

7.  Under  section  6315,  as  amended  (Laws  1909,  Chap.  114),  a  change 
of  venue  should  not  be  ordered  by  a  disqualified  judge  until  after  en- 
deavor to  secure  another  judge  has  failed,  and  then  only  pursuant  to 
the  provision  of  sections  6506  and  6507;  hence  an  order  of  a  district 
judge  transferring  a  cause  to  another  county,  after  an  affidavit  of  dis- 
qualification had  been  filed  against  him,  without  observing  the  statutory 
requirements,  was  in  excess  of  jurisdiction  and  void. — State  ex  rel.  Sell 
v.  District  Court',  457. 

52  Mont.— 41 
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DIVOBCE. 
Jury  Trial. 

1.  Eetd,  that  lineer  the  right  to  a  trial  of  a  eontested  divoree  rait  did 
not  exist  at  the  time  the  Oonstitution  was  adopted,  a  party  to  such  a 
rait  may  not  now  demand ,  as  a  matter  of  right ,  a  jury  trial  of  the 
issues  raised  by  the  pleadings. — Davidson  y.  Davidson,  441. 

DOWEB. 
See  Husband  and  Wife,  1;  Trusts,  4i 

ELECTIONa 

Primary  Elections — Time  for  Holding — MandamuB, 

1.  Held,  on  mandafMU,  that  initiated  law  providing  for  %  primary 
election  of  candidates  for  delegates  to  national  party  conventions  and 
for  the  nomination  of  presidential  electors  by  direct  vofe  (Laws  1913, 

5.  590),  to  be  held  on  the  forty -fifth  da^  before  the  first  Monday  in 
une  in  presidential  years,  and  the  law,  likewise  initiated  (Laws  1913, 
p.  570),  making  provision  for  a  similar  election  for  the  purpose  of 
making  party  nominations  of  state  and  eounty  officers  to  be  held  on 
the  seventieth  day  preceding  the  biennial  general  elections,  may  not  be 
construed  so  as  to  permit  the  holding  of  but  one  election  for  both  pur- 
poses.—State  ex  re£  Taylor  v.  Duncan,  69. 

County  Seat  Elections — Jurisdiction. 

2.  In  the  absence  of  statutory  provision  authorizing  a  "contest"  of  a 
county  seat  election  alleged  to  have  been  the  result  of  fraud  and  cor- 
rupt practices,  and  qtio  warranto  not  being  available,  the  district  court 
has  jurisdiction  under  its  equity  powers  to  hear  and  determine  such  a 
matter,  until  such  time  as  the  law  shall  provide  the  procedure. — Poe  v. 
Sheridan  County,  279. 

Same — Plaintiff — Capacity  to  Sue — Demurrer. 

3.  Want  of  authority  in  a  taxpayer  to  maintain  a  proeeeding  of  the 
kind  referred  to  above  forms  no  ground  of  special  demurrer,  and  has 
nothing  to  do  with  lack  of  ''legal  capacity  to  sue,"  mentioned  in  sub- 
division 2  of  section  6534,  Revised  Codes,  meaning  that  plaintiff  shall 
be  free  from  such  general  disability,  as  infancy  or  insanity,  which  must 
appear  on  the  face  of  the  complaint  to  make  the  pleading  demurrable. 
Poe  y.  Sheridan  County,  279. 

Same — Defect  of  Parties — Demurrer. 

4.  Under  section  6535,  Revised  Codes,  a  demurrer  for  defect  of  par- 
ties must  point  out  the  particulars  relied  on,  showing  the  absence  of 
necessary,  as  distinguished  from  merely  proper,  parties. — Poe  v.  Sheri- 
dan County,  279. 

Same — Who  may  Sue. 

5.  Any  citizen,  who  is  also  an  elector  and  taxpayer,  niay  be  the  party 
plaintiff  in  a  proceeding  to  determine  the  validity  of  a  county  seat  elee- 
tion. — Poe  v.  Sheridan  County,  279.  \ 

Same — Duties  of  Attorney  General — Parties. 

6.  It  is  not  one  of  the  duties  of  the  attorney  general  of  the  state  to 
prosecute  an  inquiry  into  alleged  fraudulent  and  corrupt  practices  at 
a  county  seat  election;  hence  a  demurrer  to  the  complaint  in  such  a 
proceeding  for  defect  of  parties  plaintiff,  because  of  his  absence,  was 
improperly  sustained. — Poe  v.  Sheridan  County,  279. 

Same — County  Attorney — Parties. 

7.  The  county  attorney  of  the  county  referred  to  above,  himself  macle 
one  of  the  clcfendaDts,  and  as  the  legal  adviser  of  his  oodefendant 
county  commissioner,  was  not  a  proper  party  plaintiff  in  the  proceed- 
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ing,  and  a  demurrer  for  defect  of  parties  because  he  liad  not  been 
joined  with  plaintiflP  did  not  lie.— Poe  ▼.  Sheridan  County,  279. 
Same — County  Commissioners — ^Parties. 

8.  Inasmuch  as  the  oo-operation  of  the  commissioners  of  a  county, 
the  seat  of  government  of  which  was  claimed  to  have  been  illegally 
located,  was  necessary  to  a  complete  adjudication  of  the  matter,  they 
were  properly  made  parties  defendant,  even  though  innocent  of  any 
wrongdoing. — ^Poe  v.  Sheridan  County,  279. 

Same— Laches — What  does  not  Constitute. 

9.  A  suit  to  test  the  legality  of  a  county  seat  election,  brought  four- 
teen weeks  after  the  result  was  declared  and  fifteen  weeks  after  the 
election  had  taken  place,  was  not  barred  by  laches. — ^Poe  t.  Sheridan 
County,  279. 

EMINENT  DOMAIN. 

Trial  Practice— Bight  to  Open  and  Close. 

1.  Quaere:  Has  the  owner  of  land  sought  to  be  condemned  the  right 
to  open  and  close  on  the  question  of  damages  T — Interstate  P.  Co.  y. 
Anaconda  C.  Min.  Co.,  509. 

Complaint — Description  of  Land — Sufficiency. 

2.  Complaint  in  a  condemnation  suit  which  described  the  land  by 
metes  and  bounds  on  three  sides,  and  on  the  fourth  merely  designated 
a  navigable  river  as  the  boundary,  without  stating  that  by  the  latter 
description  the  high  or  low  water  mark  was  meant,  held  sufficient  to 
meet  the  requirement  of  section  4529,  Bevised  Codes. — Interstate  P.  Co. 
V.  Anaconda  C.  Min.  Co.,  509. 

Same — Area  of  Land. 

3.  Undej^  section  7337,  Bevised  Codes,  the  area  of  the  land  sought  to 
be  acquired  by  condemnation  proceedings  is  not  required  to  be  stated 
in  the  petition. — Interstate  P.  Co.  y.  Anaconda  C.  Min.  Cb.,  509. 

Same — Unnecessary  Allegations. 

4.  Where  plaintiff  electric  power  company  in  a  condemnation  proceed- 
ing alleged  sufficient  facts  to  show  that  the  use  sought  to  be  made  of 
the  laud  was  a  public  one,  it  was  not  necessary  to  specifically  allege  that 
thcrre  was  a  present  or  prospective  demand  for  its  products. — Interstate 
P.  Co.  V.  Anaconda  C.  Min.  Co.,  509. 

Evi  den  ce-^Imraateriali  ty . 

5.  Evidence  as  to  the  practicability  of  plaintiff's  power  plant  and  the 
method  of  its  installation,  held  properly  excluded  as  having  no  bearing 
on  the  question  at  issue — the  amount  of  damages  recoverable  by  de- 
fendants.— Interstate  P.  Co.  v.  Anaconda  C.  Min.  Co.,  509. 

Verdict — When  Conclusive.  \ 

6.  A  verdict  in  a  condemnation  suit  which  was  based  upon  a  substan- 
tial conflict  in  the  evidence  and  was  well  within  the  extremes  fixed  by 
the  different  witnesses,  and  which  was  approved  by  the  trial  court  in 
denying  appellants'  motion  for  a  new  trial,  will  be  accepted  as  con- 
clusive on  appeal. — Interstate  P.  Co.  v.  Anaconda  C.  Min.  Co.,  509. 

ESTOPPEL. 
See,  also,  Mortgages,  16,  17;  Bescission,  1. 

Corporations — Injunction — Stockholder's  Suit — ^Laches. 

1.  A  stockholder  in  a  reservoir  company,  a  corporation  organized  for 
profit,  with  power  to  sell  its  assets  upon  a  proper  vote,  who,  upon  a 
sale  having  been  made,  took  no  timely  steps  to  assail  its  legality  (Bev. 
Codes,  sees.  3899,  3900),  nor  brought  suit  until  after  the  lapse  of  five 
years,  was  estopped  by  his  delay,  under  the  sections  suprOf  from  ques- 
tioning the  proceedings  leading  to  the  sale,  and  barred  by  either  sec- 
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tion  6449  or  leetioii  6451,  BeTised  Codes,  from  proseeoiiiig  the  action. 
Canyon  Greek  Irr.  Co.  t.  Martin,  339. 

Special  Improvement  Diitricts— rCreation — Estoppel  by  Joining  in  Petition. 

2.  Where  an  owner  joined  in  a  petition  for  the  creation  of  a  special 
improvement  district,  and  thereafter  in  creating  it  a  large  part  of  the 
property  described  therein  was  excluded  by  the  city  council,  the  peti- 
tioner was  not  estopped  to  subsequently  attack  the  validity  of  its  crea- 
tion by  the  fact  thikt  he  joined  in  the  petition.— CSty  of  Lewistown  y. 
Warren,  356. 

Same — Payment  of  Installment  of  Tax. 

3.  To  estop  a  taxpayer  from  attacking  the  validity  of  the  creation  of 
a  special  improvement  district  by  payment  of  an  installment  of  the  tax, 
the  payment  must  have  been  voluntarily  made.— Oity  of  Lewistown  ▼• 
Warren,  356. 

Same — Payment  of  Installment  of  Tax — Prejudice. 

4.  Defendant  city  could  not  have  been  prejudiced  by  the  payment  of 
an  installment  of  a  special  improvement  tax,  which,  bein^  invalid,  it 
was  not  entitled  to  collect,  and  was  therefore  not  in  position  to  claim 
an  estoppel. — City  of  Lewistown  v.  Warren,  356. 

Water  Bights — Abandonment. 

5.  To  uphold  S.'b  contention  that  P.,  the  owner  of  a  water  right,  was 
stopped  to  claim  the  right  or  to  say  that  there  was  no  intention  on  her 
part  to  abandon  it,  some  representations  must  have  been  made  or  some 
position  assumed  by  the  latter  upon  which  the  former,  having  a  right  to 
do  so,  relied  in  good  faith,  and  from  which  inequitable  consequences 
must  flow  if  the  representations  be  repudiated  or  the  position  be 
changed. — Moore  v.  Sherman,  542. 

Same — ^Estoppel  by  Silence. 

6.  Before  silence  alone  can  work  an  estoppel,  the  person  to  be  es- 
topped must  have  had  an  intent  to  mislead  or  a  willingness  that  another 
should  be  deceived,  and  the  latter  must  have  been  misled  by  the  silence. 
Moore  v.  Sherman,  542. 

Same. 

7.  Where  no  legal  obligation  rested  upon  a  prior  appropriator  to  make 
known  his  claim  to  a  water  right  which  he  did  not  use,  an  estoppel 
cannot  be  claimed  by  a  subsequent  appropriator,  even  though  he  was 
injured  by  the  recognition  of  the  former  right. — ^Moore  v.  Sherman, 
542. 

EVIDENCE. 

Admission  of  immaterial  hearsay  evidence— Harmless  error, — see  Criminal 
Law,  16. 

Written  Contracts — Parol  Evidence — ^When  Inadmissible. 

1.  Admission  of  parol  evidence  to  vary  and  contradict  the  terms  of  a 
written  contract  is  error. — Pritchett  v.  Jenkins,  81. 

Nurses — Character  of  Applicant. 

2.  Testimony  touching  the  immoral  character  of  the  applicant,  intro- 
duced at  a  divorce  proceeding  to  which  she  was  a  party,  could  right- 
fully be  taken  into  consideration  by  the  board  of  examiners  of  nurses 
in  passing  upon  the  question  of  her  character. — State  ex  reL  ScOUard  ▼. 
Board  of  Examiners,  91. 

Promissory  Notes — Mistake  in  Execution — Admissibility. 

3.  Evidence  by  plaintiff  that  a  note  sued  on  was  inadvertently  dated 
"1904"  instead  of  "1905"  because,  it  being  at  the  beginning  of  the  new 
year,  he  had  not  yet  become  accustomed  to  writing  the  new  date,  was 
admissible,  where  the  answer  was  insufficient  to  tender  issue  as  to  an 
intentional  material  alteration  by  plaintiff. — McDonald  v.  Klenze,  142. 
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Same — Compromifle — Tender  of  Payment — ^AdmiBsibilitj. 

4.  It  is  not  error  to  admit  evidence,  in  a  suit  on  a  note,  that  defend- 
ant offered,  after  suit  was  brought,  to  pay  same  by  transfer  of  stocks 
and  bonds,  where  it  was  not  clear  whether  the  offer  was  intended  as  a 
compromise  or  tender  of  payment,  and  the  court  instructed  the  jury  to 
determine  what  defendant's  purpose  was  in  making  the  offer,  and 
directed  them  to  disregard  the  evidence  if  they  reached  the  conclusion 
that  the  offer  was  intended  as  a  compromise  by  defendant  for  the  pur- 
pose of  buying  his  peace. — McDonald  v.  Klenze,  142. 

Witnesses — Impeaehmenti— Rebuttal. 

5.  Where  the  character  of  a  witness  whose  deposition  had  been  intro- 
duced was  attacked  by  a  deposition  showing  that  at  the  time  of  the 
trial  he  was  confined  in  a  penitentiary,  evidence  of  his  previous  good 
character  was  admissible  in  rebuttal. — In  re  Williams'  Estate,  192. 

Wills— Contest— Wealth  of  Beneficiary— Admissibility. 

6.  Evidence  of  the  great  wealth  of  the  principal  beneficiary  under  a 
will  attacked  for  incapacity  of  the  testatrix  and  undue  influence,  was 
admissible  as  tending  to  show  an  unnatural  disposition  of  her  property, 
it  appearing  that  by  it  she  practically  disinherited  her  grandchild,  who 
was  her  on^  near  blood  relation  and  for  whom  she  had  always  mani- 
fested the  greatest  affection. — In  re  Willi^Lms'  Estate,  192. 

Bape — Evidence  of  Other  Like  Offenses — Admissibility. 

7.  Evidence  of  acts  of  intercourse  between  defendant  and  prosecu- 
trix occurring  within  six  weeks  after  the  act  relied  on  by  the  state  for 
conviction  under  an  information  for  rape,  was  admissible. — ^State  v. 
Keeler,  205. 

Slander — Punitive  Damages — Wealth  of  Defendant. 

8.  The  wealth  and  social  standing  of  defendant  chargecl  with  slander 
may  be  looked  to  by  the  jury  in  determining  the  punitive  damages  to  be 
assessed. — ^Fowlie  v.  Cruse,  222. 

Principal  and  Agent — Declarations — ^Admissibility. 

9.  Declarations  of  the  agent  relating  to  the  business  for  which  he  is 
employed,  and  explanatory  of  his  acts,  when  proceeding  within  the 
scope  of  his  authority,  are  deemed  to  be  the  declarations  of  the  prin- 
cipal, and  are  competent  evidence  to  bind  the  latter;  otherwise  not. — 
Fowlie  V.  Cruse,  222. 

Same — ^Detectives — ^Declarations  of  Agent — Inadmissibility. 

10.  Defendant  in  an  action  for  Sander  had  employed  detectives  to  ob- 
tain information  relative  to  the  whereabouts  of  articles  of  jewelry 

p  thought  by  him  to  have  been  stolen  by  plaintiff,  a  hotel-keeper.  They, 
in  conversations  with  plaintiff,  repeated  defendant's  words  in  effect 
charging  the  former  with  theft.  Plaintiff  was  permitted  to  testify  to 
these  declarations.  Held  prejudicial  error,  under  the  rule  supra. — 
Fowlie  V.  Cruse,  222. 

Damages — Proper  Bebuttal. 

11.  Plaintiff,  a  hotel-keeper,  having  introduced  evidence  to  the  effect 
that  after  the  alleged  slander,  her  daily  income  from  her  business  had 
decreased  substantially,  it  was  error  to  deny  defendant  the  right  to 
show  in  rebuttal  that  during  the  same  time  the  business  of  other  hotels 
of  the  same  class  likewise  declined,  as  tending  to  establish  that  the  loss 
suffered  by  plaintiff  was  properly  attributable  to  causes  foreign  to  the 
alleged  wrong. — Fowlie  v.  Cruse,  222. 

Same — Privileged  Communications — Waiver. 

12.  By  making  the  slanderous  statement  in  the  presence  of  a  stranger, 
defendant  removed  the  bar  of  privilege  otherwise  attending  communi- 
cations made  by  him  to  his  agents  only,  which  might  have  protected  him, 
in  the  absence  of  actual  malice.  (Bev.  Codes,  sec.  3604.) — Fowlie  v. 
Cruse,  222. 
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Trespass — Titltf— When  Becord  Evidence  Required. 

13.  The  rule  that  in  an  action  for  trespass  on  land  plaintiff  must, 
in  order  to  prevail,  tender  record  proof  of  title,  applies  onlj  to  eases 
in  which  he  is  not  in  actual  possession,  but  is  compelled  to  rely  upon 
constructive  possession  under  his  record  title. — Cobum  Cattle  Co.  t. 
Hensen,  252. 

Beal  Property — Deed  Absolute — Mortgage — Evidence — ^Insufficiency. 

14.  In  an  action  to  have  a  deed  absolute  declared  a  mortgage,  evi- 
dence held  insufficient  to  meet  the  requirement  of  the  rule  und^  which 
the  proof  must  be  clear  and  convincing  to  warrant  relief. — ^Harrington 
V.  Butte  &  Superior  C.  Co.,  Ltd.,  263. 

Damages — Earning  Capacity — Evidence — Technical  Error. 

15.  The  admission  of  evidence  as  to  the  usual  charges  made  by  Chris- 
tian Science  practitioners,  in  the  absence  of  a  showing  that  deceased 
was  accustomed  to  make  such  charges,  was  technical  error. — ^Lewis  v. 
Steele,  800. 

Automobile — Excessive  Speed — ^Evidence — Admissibility. 

16.  Testimony  of  one  of  the  occupants  of  an  automobile  at  the  time 
of  the  accident,  that  the  appearance  of  deceased  was  so  suddem  that 
it  could  not  have  been  stopped  in  time  to  avoid  striking  her,  even  if 
its  speed  had  not  exceeded  four  miles  an  hour,  was  admissible  as  tend- 
ing to  show  that  the  accident  was  not  due  to  excessive  speed. — ^Lewis 
v.  Steele,  300. 

Same — Street  Accident — Evidence — Admissibility. 

17.  It  was  proper  for  defendant  to  show  that,  when  first  seen  by  the 
occupants  of  the  automobile,  the  decedent's  actions  were  such  as  to 
create  the  impression  that  she  was  waiting  for  a  car,  and  was  dot  about 
to  cross  a  street  intersection. — ^Lewis  v.  Steele,  300. 

Same — Evidence — ^Avoiding  Effect  of  Other  Evidence-=«-Admissibility. 

18.  It  having  been  shown  that  after  the  accident  the  machine  pro- 
ceeded to  the  dance  to  which  defendant's  sons  and  their  guests  were 
going,  and  that  defendant's  son  who  drove  the  car  there  danced  sev- 
eral times,  evidence  that  his  other  son  had  inquired  at  decedent's  house 
and  was  informed  that  her  injury  was  not  serious  was  admissible  to 
avoid  the  prejudice  which  might  arise  from  the  imputation  of  heart- 
lessness  or  undue  haste. — Lewis  v.  Steele^  300. 

Hypothetical  Questions — Procedure. 

19.  In  putting  a  hypothetical  question  to  a  witness,  counsel  may  as- 
sume as  estabUshed  all  the  facts  in  evidence  tending  directly  or  by 
fair  inference  to  establish  his  theory  of  the  ease,  and  need  not  include* 
all  the  evidence  on  the  subject,  opposing  counsel  having  the  privilege 
of  including  such  matters  as  he  deems  improperly  omitted,  in  questions 
propounded  by  himself;  whereupon  it-is  the  province  of  the  jury  to  say 
whether  the  facts  assumed  by  the  questions  were  established  and  whether 
the  opinion  based  on  them  has  any  probative  value. — ^De  Sandro  v. 
Missoula  L.  &  W.  Co.,  333. 

Personal  Injuries — ^Expert  Witnesses — ^Who  may  be. 

20.  In  an  action  to  recover  damages  sustained  by  the  caving  in  of 
a  ditch  while  plaintiff  was  at  work,  laborers  who  had  experience  in 
digging  trenches  for  gas  and  water  pipe  and  in  excavating  for  build- 
ings could  properly  testify  as  experts  as  to  where  in  the  ditch,  in  their 
opinion,  the  fall  of  earth  first  began. — ^De  Sandro  v.  Missoula  L.  3q  W. 
Co.,  333. 

Same — Minimizing  Damages — Cost  of  Operation — Evidence — Admissibility. 

21.  Evidence  of  the  cost  of  an  operation  that  would  minimize  plain- 
tiff's suffering  due  to  a  vicious  union  of  a  broken  leg,  at  the  time  of  the 
trial,  was  admissible  in  an  action  against  the  physician  for  damages. 
(Mb.  Chief  Justice  Bbantly  dissenting.) — Stokes  v.  Long,  470. 
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Z-raj  Plates — ^ZMdenee — Admissibility. 

22.  X-ra^  plates — like  photographs — if  testified  to  as  correct,  are  com- 
petent evidence  to  prove  a  condition  which  can  be  shown  by  such  a 
representation;  hence  such \ plates  showing  the  condition  of  plaintiff's 
leg  at  time  of  trial,  were  competent,  they  having  been  taken  by  prac- 
ticing physicians  who  showed  that  they  understood  and  were  accus- 
tomed to  the  use  of  the  X-ray  process  in  their  practice,  and  possessed  the 
required  skill  and  knowledge  to  use  it  with  accurate  results. — Stokes  v. 
Long,  470. 

Documentary  Evidenccr — ^Value — ^Review. 

23.  Where  a  proceeding  in  mandamus  was  submitted  to  the  district 
court  wholly  upon  documentary  evidence,  the  supreme  court  may  on 
appeal  as  readily  determine  its  value  as  could  the  trial  court. — State 
ex  rel.  Hauswald  v.  Ellis,  505. 

EXCEPTIONS. 
Necessity  of  interposing, — see  Pleading  and  Practice,  17. 


EXPERT  WITNESSEa 
6ee  Evidence,  20. 

FAIR  TRIAL  LAW. 
See  District  Courts. 

FALSE  IMPRISONMENT. 
Complaint — Sufficiency. 

1.  A  complaint  in  an  action  for  false  imprisonment,  alleging  a  viola*, 
tion  of  plaintiff's  personal  liberty  and  that  such  violation  was  without 
legal  justification,  was  sufficient  on  attack  by  general  demurrer. — Slifer 
▼.  Yorath,  129. 

Punitive  Damages — Instructions — ^Refusal — ^Harmless  Error. 

2.  Where  no  evidence  tending  to  show  malice  on  the  part  of  a  police 
officer  in  arresting  plaintiff  had  been  introduced,  and  the  jury — ^judging 
from  the  amount  of  the  verdict — ^must  have  refused  to  award  exemplary 
damages,  error  in  submitting  instructions  on  the  subject  of  punitive 
damages  held  harmless. — Slifer  ▼.  Torath,  129. 

Burden  of  Proof. 

8.  In  an  action  for  false  imprisonment,  the  burden  of  proving  justifi- 
cation «for  the  arrest  of  the  plaintiff  by  defendant  police  officer  was 
upon  the  latter  after  the  former  had  made  out  a  prima  facie  case  by 
testifying  that  while  peaceably  on  his  way  home  he  was  arrested  with- 
out explanation  or  charge. — Slifer  v.  Yorath,  129. 

FARM  LOANS. 

Constitution — ^Equal  Protection  of  the  Laws. 

1.  Held,  that  the  Farm  Loan  Act  (Chap.  28,  Laws  1915),  in  selecting 
the  agricultural  interests  of  the  state  as  the  beneficiary  of  its  provi- 
sions to  the  exclusion  of  others,  and  in  discriminating  in  favor  of  such 
farmers  only  who  are  able  to  offer  a  certain  kind  of  security,  thus 
excluding  all  those  who  have  less  desirable  or  no  security  at  all,  is  not 
unconstitutional  as  denying  the  equal  protection  of  the  laws. — Hill  v. 
Rae,  378. 

Appropriations — Separate  Bills. 

2.  Where  an  appropriation  is  a  mere  incident  to  a  larger,  but  single, 
subject  of  legislation — such  as  the  creation  of  a  Farm  Loan  Commis- 
sion under  Chapter  28,  Laws  of  1915,  and  providing  funds  for  its 
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inauguration  and  conduct — ^it  need  not  be  made  bj  separate  bill  as 
otherwise  required  by  section  33,  Article  V,  of  the  Constitution. — Hill 
▼.  Rae,  378. 

Jdending  Credit  of  State — Constitution.  ' 

3.  Held,  that  the  provision  of  Chapter  28,  Laws  of  1915,  appropriat- 
ing $20,000  to  serve  as  a  guaranty  fund  to  assure  prompt  payment  of 
interest  on  farm  loan  bonds,  is  void  under  section  35  of  Article  V  of 
the  Constitution,  because  the  funds  thus  appropriated  are  "not  under 
the  absolute  control  of  the  state,"  and  under  section  1,  Article  XIII, 
because  by  it  the  credit  of  the  state  is  given  as  an  assurance  for  the 
benefit  of  those  who  may  become  lenders  under  the  Act. — Hill  ▼.  Rae, 
878. 

Fees — Exemptions — Power  of  State. 

4.  The  state  could  properly  exempt  itself  or  its  officers  from  the 
payment  of  recording  fees  on  mortgages  given  under  the  Farm  Loan 
Act— Hill  V.  Eae,  378. 

Kxemptions — Equal  Protection  of  Laws. 

5.  Inasmuch  as  the  exemption  from  payment  of  fee  for  recording 
the  mortgage  placed  upon  his  land  for  a  loan  obtained  under  the  Farm 
Loan  Act  is  not  for  the  benefit  of  the  farmer — the  borrower — but  for 
that  of  the  lender — the  real  mortgagee — the  discrimination  between 
the  latter  and  all  other  mortgagees  }^ld  to  vitiate  the  Act  so  far  as 
the  exemption  is  concerned,  under  the  equal  protection  of  the  law 
clause  of  the  Constitution. — ^Hill  v.  Bae^  878. 

FEES. 
Attorneys'  fees, — see  Attorneys. 

Mortgage  recordation  fee^ — eee  Mortgages,  18,  19. 

FENCES. 
See  Animals,  1-3. 

FINDINCa 

Wills — ^Inconsistency  of  Findings. 

1.  A  finding  of  want  of  testamentary  capacity  is  not  so  far  incon- 
sistent with  one  of  undue  influence  that  both  may  not  stand. — in  re 
Williams'  Estate,  192. 

Appeal  and  Error — ^Burden  on  Appellant. 

2.  Where  the  probate  of  a  will  was  attacked  on  the  grounds  of  want 
of  publication,  incapacity  of  the  testatrix  and  undue  influence,  and  a 
decree  rendered  based  on  findings  sustaining  all  such  grounds,  appel- 
lants had  the  burden  of  showing  that  all  the  findiugs  were  erroneous, 
since  the  correctness  of  any  one  of  them  was  sufficient  to  sustain  the 
decree. — In  re  Williams'  Estate,  192. 

FIBB  MARSHAL. 
Power  to  destroy  private  property, — see  Cities  and  Towns,  9. 

FISH  AND  GAME. 
Violation  of  act — Evidence— Sufficiency, — see  Criminal  Law,  17, 

FIXTURES. 
What  Constitutes. 

1.  In  the  absence  of  anything  showing  an  intention  to  the  contrary, 
things  affixed  to  realty — such  as  buildings  resting  upon  foundations 
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Imbedded  in  the  soil — are  part  of  the  realty  and  pass  with  it;  henee 
ownership  of  such  a  structure  necessarilj  followed  ownership  of  the 
land  rightfully  decreed  to  plaintiff.— Hauf  y.  School  Dist.  No.  1,  395. 

FRAUD. 
By  agent  in  assignment  of  mortgage, — see  Mortgages,  26,  29. 
Evidence  of  unintentional  mistake — Pleading, — see  Evidence^  3. 
In  sale  of  state  lands, — ^see  State  Lands,  i-6. 
Pleading, — see  Pleading  and  Practice,  2. 
Setting  aside  judgment  for, — see  Judgments,  2-4. 

GAMING. 
Bee  Criminal  Law,  7» 

GOVERNOR. 

State  Lands — Certificate  of  Purchase — Duty  of  Goyemor — Mandamua. 

1.  Mandamus  lies  to  compel  the  goyemor,  as  president  of  the  state 
board  of  land  comi^issioners,  to  sign  a  certificate  of  purchase  of  state 
lands,  his  duty  in  this  respect  being  a  purely  ministerial  one. — State 
ex  rel.  Danaher  y.  Miller,  562. 

Powers. 

2.  The  Constitution  and  laws  of  the  state  are  the  charters  of  the 
governor's  powers,  and  in  them  he  must  find  the  authority  for  his  offi- 
cial acts. — Herlihy  v.  Donohue,  601. 

HABEAS  CORPUS. 
See,  also,  Juvenile  Delinquents,  3. 

Disqualification  of  District  Judge — Imputed  Bias  and  Prejudice. 

1.  Habeas  corpus  seeking  the  release  of  an  incompetent  from  the  cus- 
tody of  her  guardian  on  the  ground  that  she  was  competent  and  illegally 
restrained  of  her  liberty,  is  a  proceeding  civil  in  its  nature;  hence,  the 
guardian  had  the  right  to  disqualify  the  judge  who  issued  the  writ,  for 
imputed  bias  and  prejudice,  under  amended  section  6315,  Revised  Codes 
(Chap.  161,  Laws  1909). — State  ex  reL  Brandegee  v.  Clements,  57. 

Impairing  Efficacy  of  Writ. 

2.  Liasmucb  as  the  writ  of  habeas  corpus  is  a  highly  prerogative  one 
and  the  disposition  of  the  proceeding  is  not  directly  subject  to  review, 
the  conclusion  that  the  right  to  disqualify  the  district  judge  for  imputed 
bias  and  prejudice  may  be  exercised  in  such  a  proceeding,  does  not  im- 
pair, but  rather  increases,  the  efficacy  of  the  writ. — State  ex  rel.  Bran- 
degee v.  Clements,  57. 

Prohibition — ^When  Issuance  of  Writ  not  Premature. 

3.  Where  the  allegations  of  relator's  affidavit  that  an  affidavit  of  dis- 
qualification for  imputed  bias  and  prejudice  had  been  filed  in  time,  that 
the  district  judge  paid  no  attention  to  it  and  intended  to  hear  and  dis- 
pose of  a  habeas  corpus  proceeding  the  day  after  the  issuance  of  the 
writ,  were  admitted  by  a  motion  to  quash,  the  issuance  of  a  writ  of 
prohibition  was  not  premature. — State  ex  rel.  Brandegee  y.  Clements,  57. 

Writ  Does  not  Lie,  When. 

4.  Where  the  jury  found  the  defendant  guilty  of  assault  in  the  first 
degree,  and,  in  an  endeavor  to  exercise  the  discretion  vested  in  them 
by  the  Indeterminate  Sentence  Law  (Laws  1915,  p.  21),  fixed  his  pun- 
ishment "at  not  less  than  years  nor  more  than  ten  years"  in  the 

state  prison,  and  the  judge  in  pronouncing  sentence  assessed  the  pun- 
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ishment  at  not  less  than  ten  nor  more  than  twentj  years,  instead  of 
requiring  the  jury  to  again  retire  and  supply  the  omiBsion  in  their  ver- 
dict, the  writ  of  Juibeas  corpus  did  not  lie.— In  re  Gomez,  189. 

Office  of  Writ. 

5.  The  office  of  the  writ  of  habeas  corpus  is  not  that  of  an  appeal  or 
writ  of  error  to  review  irregularities  in  the  verdict  or  judgment. — In  re 
Gomez,  189. 

j  Defective  Information — Dismissal — Filing  New  Information. 

I  6.     Where  an  information  was  dismissed  on  the  motion  of  the  county 

attorney  because  of  the  omission  of  a  material  allegation  therefrom, 
and  a  new  information  ordered  filed  by  the  court,  the  absence  of  a 
statement  from  the  minutes  of  the  court  that  before  making  the  order 
it  entertained  the  opinion  that  the  objection  to  the  original  informa- 
tion could  be  avoided  in  the  new  one, — an  entry  which  might  properly 
have  been  made  but  was  not  required  to  be  made  by  section  9204, 
Bevised  Codes, — ^was  not  sufficient  ground  for  the  release  of  the  com- 
plainant from  custody  on  habeas  corpus. — In  re  Palm,  558. 

HARMLESS  EBBOB. 
See  Appeal  and  Error,  1,  3,  5, 17,  23. 
Admission  of  immaterial  hearsay  evidence, — see  Criminal  Law,  16b 

HOMICIDE. 
See  Criminal  Law,  10-14. 

HUSBAND  AND  WIPE. 

Breach  of  trust, — see  Trusts,  1-4. 

One  as  agent  of  the  other — Fraud — Batiflcation,— see  State  Lands,  6. 

Dower — ^Trust  Property. 

1.  Generally  speaking,  a  wife  has  no  dower  in  trust  property  or  in 
estates  lost  by  breach  of  condition. — Huffine  v.  Lincoln,  585. 

HYPOTHETICAL  QUESTIONS. 
See  Evidence,  19. 


INDUSTRIAL  ACCIDENT  BOABD. 
See  Workmen's  Compensation,  1-5. 

INFOBMATIONS. 
Dismissal  for  insufficiency, — see  Criminal  Law,  15. 
Sufficiency  in  prosecution  for  rape, — see  Criminal  Law,  1. 

INJUNCTION. 
See,  also.  Corporations;  Mines  and  Mining,  1;  Quieting  Title,  1,  2. 

Cities  and  Towns — ^Lies,  When. 

1.  Injunction  held  to  be  a  remedy  available  to  one  whose  taxes  would 
be  increased  by  an  illegal  inclusion  of  his  property  within  the  limits 
of  a  city. — Sharkey  v.  City  of  Butte,  16. 

Taxpayer's  Suit — District  Court — Jurisdiction. 

2.  The  district  court  had  jurisdiction  to  hear,  and  a  citizen  and  tax- 
payer could  maintain,  a  suit  to  enjoin  the  state  treasurer  from  issuing, 
negotiating  or  selling  bonds  pursuant  to  the  provisions  of  the  Farm 
Loan  Act  (Chap.  28,  Laws  1915).— Hill  v.  Bae,  378. 
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INSTRUCTIONS. 
Credibility  of  Witnessefl. 

1.  Beyersal  of  a  judgment  will  not  be  ordered  for  refusal  of  special 
instructions  on  the  credibility  of  witnesses  where  a  general  one  cover- 
ing the  subject  had  been  given,  and  appellant  did  not  point  out  wherein 
he  was  prejudiced  by  the  refusal.— Slifer  v.  Yorath,  129. 

Requested  luBtruetion — RefuBal,  When  not  Krror. 

2.  Refusal  of  a  requested  instruction  is  not  error  where  another  cover- 
ing the  same  matter  is  given. — Chilcott  v.  Rea,  134. 

Rape — Precautionary  Instruction — When  Refused  not  Error. 

3.  An  offered  instruction  that  rape  cases  are  prosecutions  i^ttended 
with  great  danger,  and  afford  an  opportunity  for  the  display  of  malice 
and  private  vengeance,  such  charges  being  easily  invented  and  main- 
tained, and  that  the  jury  should  hesitate  to  convict  solely  on  the  testi- 
mony of  the  prosecutrix,  was  properly  refused,  where  there  was  nothing 
in  the  record  to  indicate  that  the  prosecution  was  instituted  through 
malice  or  for  private  vengeance,  and  another  instruction  sufficiently 
covering  the  subject  had  b^n  given. — State  v.  Keeler,  205. 

Slander. 

4.  Instruction  to  the  jury  that  in  order  to  find  for  plaintiff  the  proof 
must  show  that  defendant  uttered  the  words  made  the  basis  of  an 
action  for  slander,  or  "substantially  similar  words,"  held  not  prejudi- 
cially erroneous. — Fowlie  v.  Cruse,  222. 

Technical  Terms — Proper  Rule. 

5.  In  formulating  instructions,  courts  should  employ  terms  and  expres- 
sions which  have  been  approved  generally  as  technically  correct. — Fowlie 
V.  Cruse,  222. 

Good  Character — Presumptions. 

6.  An  instruction  that,  in  the  absence  of  evidence  to  the  contrary, 
the  law  presumes  that  the  plaintiff  in  an  action  for  slander  possesses 
a  good  reputation,  held  proper  under  section  8026,  Revised  Codes.— 
Fowlie  V.  Cruse,  222. 

Personal  Injuries — Liability  of  Employer. 

7.  An  instruction  in  the  exact  language  of  section  5244,  Revised 
Codes,  declaring  that  the  employer  must  in  all  cases  indemnify  the 
employee  for  losses  caused  by  the  former's  negligence,  was  properly 
given. — Wallace  v.  Chicago,  M.  &  P.  S.  Ry.  Co.,  345. 

Same— Impairment  of  Earning  Capacity. 

8.  In  the  absence  of  a  request  for  a  more  specific  instruction  on  the 
plan  to  be  adopted  in  determining  the  damages  suffered  by  plaintiff 
for  impaired  earning  capacity,  one  in  substance  the  same  as  that 
reviewed  in  BourJce  v.  Butte  etc,  P,  Co.,  33  Mont.  267,  was  proper. — 
Wallace  v.  Chicago,  M.  &  P.  S.  Ry.  Co.,  345. 

Promissory  Notes — Want  of  Consideration — ^When  not  Defense. 

9.  In  an  action  by  an  indorsee  before  maturity  to  enforce  collection 
of  a  negotiable  promissory  note,  an  instruction  that  if  there  was  not 
any  consideration  for  the  instrument  as  between  the  maker  and  the 
payee,  verdict  must  be  for  defendant,  was  erroneous. — First  Nat.  Bank 
of  Miles  City  v.  Barrett,  359. 

Harmless  Error — ^Erroneous  Instruction  Favorable  to  Appellant. 

10.  Appellant  cannot  complain  of  an  instruction,  even  though  incor- 
rect, which  was  as  favorable  to  him  as  he  could  ask. — Stokes  v.  Long, 
470. 

.Error  in — Duty  of  Appellant. 

11.  On  motion  for  new  trial,  neither  the  district  nor  the  supreme  court 
on  appeal  can  consider  any  error  in  instructions  not  specifically  pointed 
out  at  the  time  of  settlement  thereof. — Stokes  v.  Long,  470. 
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Criminal  Law — ^When  Bef  usal  Proper. 

12.  Where  under  the  evidence  the  defendant  was  either  gmlty  of 
unlawful  homicide  or  not  guilty  at  all,  refusal  to  give  an  instruction 
defining  the  lesser  offense  of  assault  was  proper. — l^ate  ▼.  Lewis,  495. 

Same — "Beasonable  Doubt" — Definition. 

13.  An  instruction  that  a  reasonable  doubt  is  a  doubt  founded  on  rea- 
son and  not  one  arising  from  mere  caprice  or  groundless  conjecture, 
though  not  in  the  words  of  the  one  approved  in  Territory  v.  McAndrew*^ 
8  Mont.  158,  was  not  open  to  objection. — State  y.  Lewis,  495. 

Same. 

14.  After  the  trial  court  has  fully  stated  to  the  jury  in  the  instructions 
the  presumptions  of  which  the  law  gives  the  defendant  charged  with 
crime  the  benefit,  it  is  sufficient  if  they  are  told  that  they  must  acquit 
him  unless  they  are  satisfied  of  his  guilt  beyond  a  reasonable  doubt, 
without  further  definition  of  that  term. — State  v.  Lewis,  495. 

What  are  not. 

15.  Directions  to  the  jury  as  to  their  conduct  in  the  jury-room  and 
as  to  the  form  in  which  they  may  return  their  verdict  are  not  instruc- 
tions on  the  law  of  the  case,  which  must  be  in  writing;  hence  they  may 
be  given  orally. — State  v.  Lewis,  495. 

Street  Railways — Liability  of  Carrier — Erroneous  Instructions. 

16.  Instructions  in  an  action  by  a  passenger  against  a  street  railway 
company  tried  under  the  common,  law,  that  the  carrier's  responsibility 
for  personal  injuries  due  to  defective  appliances  was  confined  to  cases 
where  such  defects  were  visible  or  of  long  standing,  and  that  responsi- 
bility could  be  avoided  by  a  showing  that  some  sort  of  an  inspection 
had  been  made  by  a  person  competent  to  make  a  proper  one,  were 
erroneous,  the  carrier  under  the  common-law  rule  being  liable  for 
defects  which  a  most  rigid  examination  might  disclose,  and  for  the 
slightest  negligence  in  this  respect. — Batch  y.  Helena  L.  k  Hj,  Co.,  517. 

Same — Liability  of  Carrier — Correct  Statement  of  Law. 

17.  Where  the  jury  were  correctly  instructed  that  proof  of  the  acci- 
dent to  plaintiff  caused  by  the  breaking  of  a  strap  while  the  conductor 
was  in  the  act  of  registering  a  fare  by  means  of  it,  cast  upon  defendant 
company  the  burden  of  its  exoneration;  that  it  owed  to  plaintiff  the 
highest  degree  of  care;  that  such  degree  of  care  was  required  in  the 
inspection  of  its  equipment,  including  the  strap,  and  keeping  it  in 
repair,  and  to  anticipate  all  such  results  as  might  reasonably  be  ex- 
pected in  view  of  the  conditions  under  which  the  equipment  might  be 
used,  error  in  other  instructions  touching  the  liability  of  defendant 
was  rendered  harmless. — Batch  v.  Helena  L.  &  By.  Co.,  517. 

INTEBSTATE  COMMEBCE. 
What  does  and  what  does  not  constitute, — see  Personal  Injuries,  38-40. 

INTOXICATING  LIQUOBS. 

License — Transfer — ^Appeal — Moot  Questions. 

1.  Where,  after  an- appeal  from  a  judgment  affirming  a  decision  of 
the  county  commissioners  refusing  an  application  for  the  renewal  of 
a  liquor  license,  the  county  in  question  became  subject  to  the  local 
option  statute,  the  appeal  held  to  present  only  moot  questions,  inas- 
much as  a  new  trial,  if  error  occurred,  would  not  avail  appellant. — 
Honstain  v.  Board  of  County  Commrs.,  391. 

Applii>ation  for  License — Contest — Nature  of  Proceeding — ^Parties. 

2.  Upon  a  contested  application  for  a  retail  liquor  license,  the  pro- 
ceedings are  analogous  to  a  trial,  the  applicant  being  the  plaintiff,  the 
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contestants  the  defendants,  and  the  board  of  county  commissioners 
the  tribunal  which  hears  the  contest. — Honstain  v.  Board  of  County 
Conunrs.,  891. 

Board  of  County  Commissioners — Discretion — Burden  of  Proof. 

3.  Before  the  discretion  of  a  board  of  county  commissioners  can  be 
appealed  to  in  the  matter  of  an  application  for  a  retail  liquor  license, 
it  must  appear  affirmatively  that  it  has  the  power  to  act,  the  applicant 
having  the  burden  of  proof. — Honstain  v.  Board  of  County  Commrs., 
391. 

License — Renewal — Refusal — Appeal — Trial  De  Novo. 

4.  On  appeal  to  the  district  court  from  the  decision  of  a  board  of 
county  commissioners  refusing  an  application  for  the  renewal  of  a 
saloon  license,  the  cause  is  tried  de  novo,  and  the  relative  situation  of 
the  parties  is  the  same  as  before  the  commissioners,  it  being  incumbent 
upon  appellant  to  make  out  his  prima  facie  right  to  a  license  before 
invoking  the  discretion  of  the  court. — Honstain  v.  Board  of  County 
Commrs.,  391. 

Same — Transfer — Statutes. 

5.  Though,  under  Chapter  35  of  the  Laws  of  1913,  a  retail  liquor 
license  is  negotiable  and  transferable  within  the  county  of  its  issuance, 
a  purchaser  of  such  a  license  entitling  the  holder  to  engage  in  the  saloon 
business  in  the  town  of  J.  may  not,  by  virtue  of  such  license,  undertake 
to  carry  on  the  same  business  in  the  town  of  F.,  in  the  same  county, 
where  the  maximum  number  of  saloons  allowed  by  law  was  already 
being  conducted. — Honstain  v.  Board  of  County  Commrs.,  391. 

ITINERANT  VENDERS. 
See  Licenses. 

JUDGMENT-ROLL. 
Copy  of — Sufficiency, — see  Record  on  Appeal,  L 

JUDGMENTS. 
Assignment  of  proceeds, — see  Sheriffs,  1. 
Defective, — see  Appeal  and  Error,  1. 
On  merits  rendered  in  chamber — Jurisdiction, — see  District  Courts,  2. 

Bes  Judicata — Judgment  on  Merits — Failure  to  Appeal — Effect. 

1.  A  judgment,  in  an  action  for  damages  caused  to  plaintiff's  prop- 
erty by  a  change  in  a  street  grade,  which  recited  that,  as  shown  by 
the  evidence,  it  was  barred  by  subdivision  3  of  section  6447,  Revised 
Codes,  being  upon  the  merits,  was  conclusive  on  that  point,  and  in 
the  absence  of  a  timely  appeal,  became  final,  and  constituted  a  bar  to 
another  action  on  the  same  cause. — Peterson  v.  City  of  Butte,  13. 

Default — Vacation — Fraud — Decree  Final,  When. 

2.  Where  the  owner  of  land  who  had  conveyed  it  with  an  agreement 
that  the  grantee  should  reconvey  to  him  upon  payment  of  a  debt  owed 
by  him  to  the  grantee,  permitted  his  default  to  be  entered  in  an 
action  by  the  grantee  to  have  the  agreement  to  reconvey  canceled 
because  of  the  failure  of  the  grantor  to  make  payment,  and  thereafter 
neither  he  nor  his  guardian,  subsequently  appointed,  asked  to  have  the 
default  set  aside,  the  decree  in  favor  of  plaintiff  became  final  and 
could  not  be  set  aside  except  for  fraud,  knowledge  of  which  was  ascer- 
tained after  the  time  had  expired  within  which  such  legal  remedy  might 
have  been  invoked. — Dunne  v.  Tund,  24. 
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Same — Annuhnent. 

3.  A  party  who,  having  ample  time  to  prepare  and  interpoae  his 
defense  that  an  ostensible  sale  of  realty  was  in  fact  intended  as  a  mort- 
gage, omits  to  interpose  it,  cannot,  in  the  absence  of  fraud  by  his 
opponent  by  which  he  was  deprived  of  hia  day  in  court,  subsequently 
impeach  the  decree  on  the  ground  that  an  erroneous  conclusion  was 
reached. — Dunne  v.  Yund,  24. 

Same — Annulment. 

4.  Suppression  of  the  truth  relating  to  the  circumstances  attending 
a  transfer  of  realty,  claimed  by  the  seller  to  have  been  intended  as 
a  mortgage  and  not  a  sale,  does  not  constitute  the  character  of  fraud 
for  which  equity  will  set  aside  a  decree;  the  fraud  in  respect  to  which 
such  relief  will  be  granted  must  have  been  perpetrated  by  the  adver- 
sary of  the  complaining  party  in  some  matter  collateral  to  the  issue 
tried,  by  which  he  was  prevented  from  having  a  full  hearing. — Dunne 
V.  Yund,  24. 

Default  Judgments — When  Vacation  Error. 

5.  Under  section  6589,  Revised  Codes,  a  default  may  not  be  vacated 
in  fuiy  case,  upon  the  expiration  of  six  months  after  its  entry. — Smith 
V.  McCormick,  324. 

Same — Vacation — Insufficient  Showing. 

6.  An  affidavit  in  support  of  a  motion  to  set  aside  a  judgment  entered 
for  want  of  appearance,  which  did  not  state  when  defendant  first 
learned  that  judgment  had  been  taken  against  him;  that  it  had  been 
taken  through  his  inadvertence,  mistake  or  excusable  neglect;  that  it 
exceeded  the  fair  value  of  the  property  sued  for;  or  allege  facts  con- 
ptituting  a  defense,  held  insufficient  to  move  the  trial  court's  discretion 
to  vacate  the  judgment. — Smith  v.  McCormick,  324. 

Same — Justices*  Courts — Appeal  to  District  Court. 

7.  An  appeal  to  the  district  court  lies  from  a  judgment  by  default 
rendered  by  a  justice  of  the  peace. — Taylor  v.  Combs,  427. 

Juvenile  Delinquents — Contents. 

8.  Before  a  delinquent  child  can  be  taken  from  its  parent  or  guardian, 
the  court  must  adjudge  the  unfitness,  unwillingness  or  inability  of  the 
latter  to  properly  care  for  it,  and  that  it  is  for  the  best  interest  of  the 
child  and  for  the  people  of  the  state  that  it  be  given  over  to  the  custody 
of  the  state. — In  re  Satterthwaite,  550. 

JUDICIAL  SALES. 
Bight  of  redemption, — see  Mortgages,  12. 

JURISDICTION. 
See  District  Courts;  Supreme  Court. 

JURY. 

See,  also,  Verdicts. 
Jury  Trial — Constitution. 

1.  Under  section  23,  Article  III,  of  the  state  Constitution,  the  ri^ht 
of  trial  by  jury  is  preserved  as  it  existed  at  the  time  the  Constitution 
was  adopted. — Davidson  v.  Davidson,  441. 

Same — Divorce  Suit. 

2.  Heldf  under  the  rule  above,  that  since  the  right  to  a  trial  of  a  con- 
tested divorce  suit  did  not  exist  at  the  time  the  Constitution  was 
adopted,  a  party  to  such  a  suit  may  not  now  demand,  as  a  matter  of 
right,  a  jury  trial  of  the  issues  raised  by  the  pleadings. — Davidson  v. 
Davidson,  441. 
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JiiTeiiile  Delinqaents — Jury  Trial. 

8.  Where  the  mother  of  an  alleged  delinquent  daughter  was  not  ac- 
corded the  opportunity  to  exercise,  or  waive,  the  right  to  a  jury  trial 
conferred  by  Chapter  122,  Laws  of  1911;  and  the  record  failed  to  dis- 
close whether  a  jury  trial  was  had,  and  whether  the  accused  waived 
her  right  to  such  a  trial  or  was  apprised  of  it,  the  judgment  commit- 
ting her  to  a  reformatory  institution  held  void  on  habeas  corpus, — 
In  re  Satterthwaite,  550. 

JUSTIC7ES  OP  THE  PEACE. 

Judgment  by  Default — ^Appeal  to  District  Court. 

1.  An  appeal  to  the  district  court  lies  from  a  judgment  by  default 
rendered  by  a  justice  of  the  peace. — Taylor  y.  Combs^  427, 

JUVENILE  DELINQUENTS. 
Petition — Contents. 

1.  The  petition  to  have  a  juvenile  delinquent  committed  under  the  pro- 
visions of  Chapter  122,  Laws  of  1911,  must,  among  other  things,  charge 
that  the  persons  having  the  custody  of  the  child  are  unfit,  unwilling  or 
unable  to  care  for,  educate,  control  or  discipline  it,  or  that  their  con- 
sent has  been  obtained  that  the  delinquent  might  be  taken  from  them. 
In  re  Satterthwaite,  550. 

Citation — Failure  to  Serve — Effect. 

2.  The  person  from  whose  custody  a  child  is  intended  to  be  taken 
under  the  Juvenile  Delinquent  Act  must  be  made  a  party  and  receive 
notice  by  citation;  failure  to  give  it  will  render  subsequent  proceedings 
void. — In  re  Satterthwaite,  550. 

Jury  Trial. 

8.  Where  the  mother  of  an  alleged  delinquent  daughter  was  not  ac- 
corded the  opportunity  to  exercise,  or  waive,  the  right  to  a  jury  trial 
conferred  by  Chapter  122,  Laws  of  1911;  and  the  record  failed  to  dis- 
close whether  a  jury  trial  was  had,  and  whether  the  accused  waived 
her  right  to  such  a  trial  or  was  apprised  of  it,  the  judgment  commit- 
ting her  to  a  reformatory  institution  held  void  on  habeas  corpus. — 
In  re  Satterthwaite,  550. 

Judgment — Contents. 

4.  Before  a  delinquent  child  can  be  taken  from  its  parent  or  guardian, 
the  court  must  adjudge  the  unfitness,  unwillingness  or  inability  of  the 
latter  to  properly  care  for  it,  and  that  it  is  for  the  best  interest  of  the 
child  and  for  the  people  of  the  state  that  it  be  given  over  to  the  cus- 
tody of  the  state. — In  re  Satterthwaite,  550. 

LACHES. 
Deeds  Absolute — Mortgages.  * 

1.  Where  plaintiff,  in  an  action  to  have  a  deed  absolute  in  form 
decreed  a  mortgage,  did  not  make  any  claim  to  the  property  for  more 
than  twenty-one  years  after  the  date  of  the  instrument  and  until  the 
only  person  conversant  with  the  facts  had  died,  his  claim  was  barred 
by  laches. — Harrington  ▼.  Butte  &  Superior  C.  Co.,  Ltd.,  263, 

Election  Contest — What  Does  not  Constitute. 

2.  A  suit  to  test  the  legality  of  a  county  seat  election,  brought  four^ 
teen  weeks  after  the  result  was  declared  and  fifteen  weeks  after  the 
election  had  taken  place,  was  not  barred  by  laches. — Poe  v.  Sheridan 
County,  279. 

Notice. 

3.  Until  plaintiff  irrigation  district  had  notice  of  defendant's  diver- 
sions of  its  impounded  waters,  it  could  not  be  charged  with  permitting 
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Idm  to  do  to,  and  hente  with  laelies  in  failing  to  institnta  aetioB  against 
him. — Canjon  Oeek  Irr.  Diat.  ▼.  Martin,  339. 


LAW  OP  THE  CASBl 
See  Appeal  and  Error,  0. 

LIBEL  AND  SLANDER. 
See,  also,  Cdntempt,  3. 

Slander— Bepetitiott—Maliee. 

1.  The  repetition  of  slanderous  words  at  different  times  is  a  soffieient 
showing  of  malice  to  entitle  plaintiff  to  recover  punitive  damages^ — 
FowUe  ▼.  Cmse,  222. 

Same — Punitive  Damages — ^Wealth  of  Defendant. 

2.  The  wealth  and  social  standing  of  defendant  charged  with  alander 
may  be  looked  to  bj  the  jury  in  determining  the  punitive  damages  to  be 
assessed. — Fowlie  v.  Cruse,  222. 

Same-^Detectives — Declarations  of  Agent. 

3.  Defendant  in  an  action  for  slander  had  employed  detectives  to 
obtain  information  relative  to  the  whereabouts  of  articles  of  jewelry 
thought  by  him  to  have  been  stolen  by  plaintiff,  a  hotel-keeper.  They, 
in  conversations  with  plaintiff,  repeated  defendant's  words  in  effect 
charging  the  former  with  theft.  Plaintiff  was  permitted  to  testify  to 
these  dMiarations.    Held  prejudicial  error. — Fowlie  v.  Cruse,  228. 

Same— Damages — Evidence — Proper  Bebuttal. 

4.  Plaintiff,  a  hotel-keeper,  having  introduced  evidence  to  the  effect 
that  after  the  alleged  slander,  her  daily  income  from  her  business  had 
decreased  substantially,  it  was  error  to  deny  defendant  the  right  to 
show  in  rebuttal  that  during  the  same  time  the  business  of  other  hotels 
of  the  same  class  likewise  declined,  as  tending  to  establish  that  the  loss 
suffered  by  plaintiff  was  properly  attributable  to  causes  foreign  to  the 
alleged  wrong. — Fowlie  v.  Cruse,  222. 

Same — FHvileged  Communications — Waiver. 

5.  By  making  the  slanderous  statement  in  the  presence  of  a  stranger, 
defendant  removed  the  bar  of  privilege  otherwise  attending  commu- 
nications made  by  him  to  his  agents  only,  which  might  have  protected 
him.  in  the  absence  of  actual  malice.  (Bev.  Codes,  sec.  3604.) — Fowlie 
V.  Cruse,  222. 

Same — Instructions. 

6.  Instruction  to  the  jury  that  in  order  to  find  for  plaintiff  the  proof 
must  show  that  defendant  uttered  the  words  made  the  basis  of  an 
action  for  slander,  or  "substantially  similar  words,"  held  not  preju- 
dicially erroneous. — Fowlie  v.  Cruse,  222. 

Same — Instructions — Oood  Character — Presumptions. 

7.  An  instruction  that,  in  the  absence  of  evidence  to  the  contrary, 
the  law  presumes  that  the  plaintiff  in  an  action  for  slander  possesses 
a  good  reputation,  held  proper  under  section  8026,  Bevised  Codes. — 
Fowlie  V.  Cruse,  222. 

LICENSES. 
Betail  liquor  licenses, — see  Intoxicating  Liquors,  1>5. 

Itinerant  Venders — Complaint — Sufficiency. 

1.  Complaint  in  an  action  to  recover  a  license  fee  under  Chapter 
110,  Laws  1911,  the  manifest  import  of  which  was  that  defendant, 
without  first  procuring  a  license,  engaged  in  the  business  of  itinerant 
vender,  and  in  the  business  of  soliciting  orders,  held  sufficient  to  charge 
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liability  for  the  license  as  itinerant  vender  at  least,  and  that  therefore 
a  demurrer  to  the  pleading  was  properly  overruled. — State  v.  Turnmire, 
331. 

LIMITATIONS  OP  ACTIONS. 
See  Estoppel,  1. 

LIVESTOCK. 
Breach  of  contract  of  sale,  measure  of  damages, — see  Contracts,  X* 
Killing  by  railroads, — see  Bailroads,  1. 
Trespassing, — see  Animals,  1-6. 

MALICE. 
False  imprisonment, — see  False  Imprisonment,  2. 
Wrongful  dishonoring  of  check, — see  Banks  and  Banking,  1. 

Slander — Kepetition. 

1.  The  repetition  of  slanderous  words  at  different  times  is  a  sufficient 
showing  of  malice  to  entitle  plaintiff  to  recover  punitive  damages. — 
Fowlie  V.  Cruse,  222. 

MALICIOUS  PROSECUTION. 

Want  of  Probable  Cause — ^Nonsuit. 

1.  In  an  action  by  an  attorney  for  malicious  prosecution  in  institut- 
ing and  carrying  on  a  proceeding  for  his  disbarment,  a  nonsuit  was 
properly  granted  for  failure  of  plaintiff  to  show  want  of  probable 
cause,  without  the  establishment  of  which  element  plaintiff  in  such 
an  action  cannot  prevail. — Byan  v.  Johnson,  100. 

MANDAMUS. 
Bee,  also,  Elections,  1;  Counties,  1;  State  Lands,  3-6. 

Jurisdiction  of  Supreme  Court. 

1.  After  the  institution  of  proceedings  in  mandamus  to  compel  a 
district  court  to  restore  a  bill  of  exceptions  stricken  from  the  files 
and  a  settlement  thereof,  the  supreme  court  cannot  be  ousted  of  juris- 
diction by  an  order  rescinding  the  order  striking  the  bill  and  making 
one  refusing  settlement  for  reasons  which  must  have  existed  when  the 
order  complained  of  was  made. — State  ex  rel.  Lindsey  v.  Ayers,  62. 

Bill  of  Exceptions — Settlement. 

2.  Where  a  party  pursues  the  statute  in  the  preparation,  service  and 
presentation  of  his  proposed  bill  of  exceptions,  he  is  entitled  to  have 
it  settled  as  a  matter  of  right,  and  settlement  may  be  compelled  by 
mandamus. — State  ex  rel.  Lindsey  v.  Ayers,  62. 

Does  not  Lie — ^When. 

3.  In  the  absence  of  a  dear  showing  that  the  board  of  examiners 
abused  the  discretion  lodged  in  it  in  determining  whether  relator  was 
a  proper  person  to  be  recommended  to  the  governor  for  certification 
as  a  registered  nurse,  the  writ  of  mandate  did  not  lie. — State  ex  reL 
Scollard  v.  Board  of  Examiners,  91. 

Criminal  Law — Witnesses — Subpoenas — County  Attorney. 

4.  Since  subdivision  3  of  section  9486,  Revised  Codes,  lodges  the  power 
in  the  county  attorney  to  issue  subpoenas  for  the  attendance  of  wit- 
nesses in  criminal  cases,  and  the  writ  does  not  lie  where  another  ade- 
quate remedy  exists,  mandamtis  will  not  issue  at  his  instance  to  compel 
a  district  judge  to  make  an  order  authorizing  the  clerk  of  the  court 

62  Mont. — 22 
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ta  do  wliat  relator  himself  may  do. — State  ez  rel.  Wolfe  ▼.  District 
Court,  556. 

Fraud — Discretion. 

6.  Mandamus  is  not  a  writ  of  right,  but  issues  only  in  the  discretion 
of  the  court;  hence  where  it  is  made  to  appear  that  with  reference  to 
the  very  question  at  issue  the  conduct  of  the  party  asking  for  the  writ 
has  been  tainted  with  fraud  or  such  as  to  render  the  granting  of  it 
inequitable,  the  relief  may  be  refused. — State  ex  rel.  Danaher  y.  Miller, 
662, 

MABBIAGE. 

Breach  of  promise — Survival  of  action, — see  Actions,  L 

METROPOLITAN  POLICE  LAW. 
See  Cities  and  Towns,  15-17. 

MILEAGE. 
Of  witnesses, — see  Costs,  1. 

MILITIA. 

Trespass — Destruction   of   Property — Civil   Liability — Justification — Plead- 
ing. 

1.  The  defense  m  an  action  in  trespass  that,  while  engaged  in  rer 
storing  law  and  order  in  a  city  proclaimed  by  the  governor  to  be  in 
a  state  of  insurrection,  defendants,  as  officers  of  the  organized 
state  militia,  were  justified  in  having  plaintiff's  stock  of  liquors  de- 
stroyed for  an  alleged  infraction  of  a  rule  limiting  their  sale  to  certain 
hours,  must  be  specially  pleaded  both  at  common  law  and  under  the 
Codes;  in  the  absence  of  such  pleading,  evidence  to  show  justification 
was  inadmissible. — Herlihy  v.  Donohue,  601. 

Same — Destruction  of  Property — Due  Process  of  Law. 

2.  Conceding  (but  not  deciding)  that  an  order  of  the  commanding 
officer  of  the  state  militia  closing  saloons  during  certain  hours  in  times 
of  public  disorder  has  the  force  and  effect  of  a  statute,  yet  4>unish- 
ment  for  disobedience  of  such  an  order  by  way  of  destruction  of 
the  stock  of  liquors  of  the  offender,  without  notice^  a  hearing  or  an 
adjudication  is  unwarranted,  and  for  their  destruction  he  is  liable  in 
damages. — Herlihy  v.  Donohue,  601. 

Same— State — Police  Power — Extent. 

8.  Under  its  police  power,  the  state  may  regulate  or  control  every 
act  or  thing  within  its  jurisdiction  which  tends  to  subvert  the  govern- 
ment, to  injure  the  public,  to  destroy  the  morals  of  the  people,  or  to 
disturb  the  peace  and  good  order  of  society. — Herlihy  v.  Donohue,  601. 

Same — Destruction  of  Private  Property — Compensation. 

4.  It  is  only  within  the  narrow  limits  of  actual  and  pressing  necessity 
that  private  property  may  be  taken  and  destroyed  for  the  public  good. 
Herlihy  v.  Donohue,  601. 

Same — Subordinate  Officers — Civil  Liability — Bule. 

j5.  a  subordinate  officer  of  the  state  militia  may  defend  his  acts 
against  civil  liability  by  reference  to  the  order  of  his  superior  officer, 
unless  it  is  so  palpably  illegal  or  without  authority  that  a  reasonably 
prudent  man  ought  to  recognize  its  invalidity  or  want  of  authority,  in 
which  event  obedience  furnishes  no  excuse  for  a  wrongful  act  even 
though  disobedience  may  subject  the  offender  to  punishment  at  the 
hands  of  a  military  tribunal. — Herlihy  v.  Donohue,  601. 

Same^Subordinate  Officers — Civil  Liability — Case  at  Bar. 

6.  Inasmuch  as  the  commanding  officer  of  the  state  militia  might, 
if  the  circumstances  of  the  case  warranted  it,  lawfully  have  given  an 
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order  for  jblie  destruction  of  a  stock  of  intoxicating  liquors  in  times 
of  pubUe  disorder  which  he  had  been  directed  by  the  governor  to  sup* 
press,  subordinate  officers  commanded  to  carry  out  the  order  to  destroy 
were,  under  the  rule  last  above  stated,  relieved  from  civil  liability  for 
the  ensuing  damage. — ^Herlihy  ▼.  Bonohue,  601. 

MINES  AND  MINING. 

Eztralateral  Bights — Common -law  Bights — Injunction  Pendente  Lite. 

1.  Plaintiff  owned  the  Badger  and  Emily  claims,  the  former  being  the 
older  location,  both  prima  facie  entitled  to  extralateral  rights..  The 
Badger  State  (or  south)  vein  [see  Diagram  4]  as  well  as  the  Emily 
(or  north)  vein  passed  through  the  west  end-line  of  the  Emily  and 
through  its  south  side-line,  the  former  at  B  and  the  latter  at  A,  dipping 
to  the  north  and  uniting  900  feet  below  the  surface,  and  from  the 
point  of  union  the  united  vein  so  far  departed  from  a  perpendicular 
on  its  descent  into  the  earth  that  on  the  1800-foot  Badger  State  level 
it  passed  beyond  the  Emily  north  side-line  and  into  territory  beneath 
the  surface  of  the  Pilot  claim,  belonging  to  defendant.  Held,  on  ap- 
peal from  an  order  enjoining  defendant  from  mining  upon  the  united 
vein  beneath  the  surface  of  its  claim  between  a  plane  drawn  through 
the  Emily  west  end-line  and  a  plane  drawn  through  the  Badger  State 
east  end-line  projected  north  indefinitely,  that  the  Badger  State  claim, 
being  the  older  location,  was  entitled  to  the  entire  vein  from  the  point 
of  union  by  virtue  of  section  2336,  United  States  Bevised  Statutes ;  that 
below  the  point  of  union  the  rights  of  the  Emily  claim  were  terminated 
by  the  plane  B-F;  that  the  ore  within  so  much  of  the  triangle  B-O-F 
as  lies  beneath  the  surface  boundaries  of  the  Pilot  claim  belongs  to 
defendant  by  virtue  of  its  common-law  rights,  and  that  therefore  the 
injunction  order  was  too  broad.  (See  opinion  on  rehearing  for  modi- 
fication.)— Anaconda  Copper  Min.  Co.  v.  Pilot  Butte  Min.  Co.,  165. 

Same — Extent. 

2.  The  owner  of  a  quartz  lode  mining  claim  asserting  extralateral 
rights  is  entitled  to  only  so  much  of  the  vein  on  its  dip  as  he  has  apex 
within  the  surface  boundaries  of  the  claim. — ^Anaconda  Copper  Min. 
Co.  V.  Riot  Butte  Min.  Co.,  165. 

Same — ^Continuity  of  Bight. 

3.  One  who  seeks  to  follow  a  vein  from  the  apex  thereof  within  his 
lode  mining  claim,  to  ore  beneath  the  surface  of  a  claim  adjoining, 
must  have  continuity  of  right. — Anaconda  Copper  Min.  Co.  t.  Pilot 
Butte  Min.  Co.,  165. 

Same — ^Trespass. 

4.  The  owner  of  a  lode  mining  claim  seeking  to  reach  ore  bodies  under- 
neath the  location  of  another,  by  virtue  of  his  right  to  follow  extra- 
laterally  a  vein  apexing  within  his  surface  boundaries,  cannot  do  so  if, 
in  order  to  accomplish  his  purpose,  he  must  trespass  upon  intervening 
rights. — Anaconda  Copper  Min.  Co.  v.  Pilot  Butte  Min.  Co.,  165. 

Same — Secondary  Veins. 

5.  (On  rehearing.)  The  owner  of  a  lode  mining  claim,  if  entitled  to 
extralateral  rights,  may  claim  such  rights  not  only  upon  the  discovery 
but  also  upon  the  secondary  veins  found  within  its  surface  lines,  at  least 
for  so  much  thereof  as  apex  therein,  the  rights  as  to  secondary  veins 
not  being  confined  to  such  veins  as  apex  within  the  same  segment  of  the 
claim  in  which  the  apex  of  the  discovery  vein  exists;  and  while  the 
end-lines  of  the  claim  are  the  end-Unes  of  all  veins  apexins;  within  the 
surface  boundaries,  the  bounding  ^planes  for  extralateral  rights  on  the 
secondary  veins,  though  required  to  be  drawn  parallel  to  the  end-lines, 
need  not  be  coincident. — Anaconda  Copper  Min.  Co.  v.  Pilot  Butte 
Min.  Co.,  165. 
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MINORS. 
Death  bj  drowning  in  natatorium, — see  Personal  Injuries,  20-31. 
Delinquents, — see  Juvenile  Delinquents. 
Injuries  to, — see  Personal  Injuries,  7,  8. 
Negligent  use  of  automobile  hj, — see  Personal  Injuries,  0-17. 

MISTAKE. 
In  execution  of  note, — see  Evidence,  3. 
Mutuality, — see  Bef  ormation  of  Instriunents,  1. 

MONOPOLIES. 
Unfair  discrimination  in  buying  commodities, — see  Criminal  Law,  8b 


MOOT  QUESTIONS. 
See  Appeal  and  Error,  12. 

MOBTGAGEa 

Beal  Property — Sales — Contract  to  Reconvey — Effect. 

1.  The  owner  of  realty  may  sell  it  and  receive  back  an  agreement  for 
a  reconveyance  the  consideration  for  which  is  a  pre-existing  debt, 
without  establishing  the  relation  of  mortgagor  and  mortgagee,  the 
effect  of  the  transaction — ^as  to  whether  it  constitutes  a  stue  or  a 
mortgage — depending  upon  the  intention  of  the  parties  to  be  ascer- 
tained from  the  attendant  circumstances.— J)unne  v.  Tund,  24. 

Chattel  Mortgages — Attaching  Creditors — Effect  of  Making  Deposit — ^Bight 
of  Mortgagee. 

2.  By  depositing  with  the  county  treasurer  (Rev.  Codes,  see.  5766), 
the  amount  of  a  prior  mortgage  on  property  which  he  seeks  to  attach, 
a  creditor  does  not  pay  the  debt  secured  thereby  or  discharge  the  mort- 
gage, but  is  substituted  to  the  right  of  the  mortga^^  to  have  recourse 
to  the  mortgaged  property;  a  destruction  of  this  right  of  recourse,  by 
connivance  between  the  mortgagor  and  mortgagee,  is  redressible  in  dam- 
ages.— ^Dogenhart  v.  Cartier,  102. 

Same — Case  at  Bar. 

3.  To  enable  a  creditor  to  attach  cattle  on  which  there  was  a  chattel 
mortgage,  he  deposited  with  the  county  ti'easurer,  payable  to  the  mort- 
gagee, the  amount  secured  thereby,  but  before  the  levy  of  the  writ 
could  be  made,  the  defendant  mortgagor,  in  connivance  with  the  mort- 
gagee, placed  a  second  mortgage  in  favor  of  the  latter  on  the  property; 
after  the  levy  had  been  made,  the  defendants  demanded  the  release  of 
the  cattle  because  of  the  prior  lien  of  the  second  mortgage;  the  sheriff 
released,  and  upon  demand  made,  the  amount  of  the  deposit  was  paid 
over  to  the  defendants,  the  mortgagee  satisfying  the  first  mortgage  of 
record.  In  an  action  to  recover  the  deposit  made  by  the  attaching 
creditor,  the  complaint  setting  forth  the  above  facts  at  length,  held 
to  state  a  cause  of  action. — ^Degenhart  v.  Cartier,  102. 

Same — ^Making  Deposit — ^Who  not  Interested  in. 

4.  The  provision  of  section  5766,  Bevised  Codes,  requiring  an  attaching 
creditor  to  tender  or  deposit  the  amount  of  a  prior  mortgage  with  in- 
terest, was  designed  solely  for  the  benefit  of  the  mortgagee,  and  there- 
fore neither  the  mortgagor  nor  a  junior  creditor  was  concerned  in  such 
deposit. — ^Degenhart  v.  Cartier,  102. 

Same — ^What  may  be^  Mortgaged. 

5.  While,  independently  of  statute,  one  cannot  sell  or  mortgage  per- 
sonal property  not  in  existence  or  in  which  he  has  no  present  interest. 
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propertj  which  has  a  potential  existence  maj  be  mortgaged  or  hypothe- 
cated.— Isbell  v.  Slette,  156. 

Same— Annual  Crops— Extent  of  Lien. 

6.  Annual  crops  have  a  potential  existence  even  before  thej  are 
planted,  and  the  owner,  or  one  rightfully  in  possession,  of  land  has  a 
mortgageable  interest  in  the  crops  thereafter  to  be  planted  thereon,  the 
lien  of  such  mortgage  not  attaching  until  they  are  planted,  and  being 
limited  to  the  interest  which  the  mortgagor  has. — Isbell  v.  Slette,  156. 

Same— Nature  of  Transaction. 

7.  A  mortgage  of  the  character  of  the  above,  held  to  be,  in  effect,  no 
more  than  an  executory  contract  which  may  become  executed  when  the 
crops  are  planted  and  the  lien  attaches,  or  defeated  if  for  any  reason 
the  mortgagor  violates  faith  and  fails  or  refuses  to  plant  the  crops. — 
Isbell  V.  Slette,  154. 

Same — Filing— Constructive  Notice  to  Whom. 

8.  The  purpose  of  filing  a  chattel  mortgage  being  to  protect  bona  fide 
creditors  and  subsequent  purchasers  and  encumbjrancers  (Rev.  Codes, 
sec.  5758),  constructive  notice  is  imparted  by  the  act  of  filing  to  such 
only;  hence  a  lessee  who,  without  actual  notice  of  a  mortgage  given  bv 
the  owner  of  land  uDon  future  crops,  took  possession  of  it  before  seed- 
ing time,  and  thereafter  planted  and  harvested  the  crops, — ^being  neither 
creditor,  purchaser  nor  encumbrancer, — was  not  chargeable  with  con- 
structive notice  of  the  existence  of  the  mortgage. — Isbell  v.  Slette,  156. 

Deeds  of  Trust — Right  of  Redemption. 

9.  The  provisions  of  sections  6813-6847,  Revised  Codes,  governing 
the  right  of  redemption,  apply  as  well  to  a  decree  enforcing  a  deed 
of  trust  as  to  one  foreclosing  a  mortgage. — The  Banking  Corporation 
of  Montana  v.  Hein,  238. 

Same — ^"Equity  of  Redemption" — ^Definition. 

10.  The  "equity  of  redemption"  from  a  mortgage  or  trust  deed  sale 
is  a  substantive  property  right  which  the  mortgagor  retains  and  which 
may  be  sold  or  seized  on  attachment  or  execution;  it  comes  into  exist- 
ence when  the  property  is  hypothecated,  and  is  terminated  by  a  sale, 
either  under  a  power  of  Me  or  by  virtue  of  a  decree. — The  Banking 
Corporation  of  Montana  v.  Hein,  238. 

Same — "Right  of  Redemption" — ^Definition. 

11.  The  "right  of  redemption"  arises  only  upon  such  sale,  exists  for 
the  period  fixed  by  law,  and  is  not  property  in  any  sense,  but  a  bare 
personal  privilege  of  statutory  origin  to  be  exercised  only  by  the  per- 
sons named  in  the  statute  in  the  instances  mentioned  therein,  and 
within  the  time  and  upon  the  conditions  prescribed. — The  Banking 
Corporation  of  Montana  v.  Hein,  238. 

Same — "Right  of  Redemption" — ^Limited  to  Judicial  Sales. 

12.  The  right  of  redemption  referred  to  in  the  statute  relating  to 
redemptions  is  limited  to  judicial  sales;  hence  it  has  no  application 
to  a  sale  by  virtue  of  a  power  contained  in  a  mortgage  or  deed  of 
trust. — The  Banking  Corporation  of  Montana  v.  Hein,  238. 

Same — Right  of  Redemption — Burden  of  Proof. 

13.  The  right  of  redemption  being  statutory^  the  burden  is  upon  any- 
one, claiming  by  or  under  it,  to  show  its  existence,  and  that  he  is  in 
a  position  to  invoke  its  benefit. — The  Banking  Corporation  of  Montana 
T.  Hein,  238. 

Deed  Absolute — ^Mortgage — ETvidence — Insufficiency. 

14.  In  an  action  to  have  a  deed  absolute  declared  a  mortgage,  evi- 
dence held  insufficient  to  meet  the  requirement  of  the  rule  under 
which  the  proof  must  be  clear  and  convincing  to  warrant  relief.— 
Harrington  v.  Butte  ft  Superior  0.  Co.,  Ltd.,  263. 
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"Once  a  Mortgaffe,  Always  a  Mortgage." 

15.  The  rule  of  the  maxim,  "once  a  mortgage,  always  a  mortgage," 
has  application  only  to  cases  in  ii^hich  relief  is  sought  by  the  mort- 
gagor against  the  mortgagee  himself  or  his  grantee  with  notice. — 
Harrington  y.  Butte  &  Superior  C.  Co.,  Ltd.,  263. 

Notice — Estoppel. 

16.  Where  a  mortgage  is  in  the  form  of  a  deed  absolute,  and  there 
is  no  written  defeasance  of  record,  one  who  becomes  a  grantee  of 
the  mortgagee  without  notice  of  the  fact  that  the  deed  was  intended 
as  a  mortgage,  acquires  title  free  from  the  lien,  and  the  moitg-^^or 
is  estopped  by  the  deed  from  questioning  the  purchaser's  title. — Har- 
rington y.  Butte  &  Superior  O.  Co.,  Ltd.,  263.         % 

Laches.  , 

17.  Where  plaintiff,  in  an  action  to  have  a*  deed  absolute  in  form 
decreed  a  mortgage,  did  not  make  any  claim  to  the  property  for  more 
than  twenty-one  years  after  the  date  of  the  instrument  and  until 
the  only  person  conversant  with  the  facts  had  died,  his  claim  was 
barred  by  laches. — Harrington  y.  Butte  &  Superior  C.  Co.,  Ltd.,  263. 

Recordation — Fees — By  Whom  to  be  Paid. 

18.  Recording  fees  are  to  be  paid  by  thos^  whose  interests  are  pro- 
tected by  recordation — in  case  of  mortgage,  by  the  mortgagee. — Hill 
V.  Bae,  378. 

Same — Exemptions — Power  of  State. 

19.  The  state  could  properly  exempt  itself  or  its  ofScers  from  the 
payment  of  recording  fees  on  mortgages  given  under  the  Farm  Loan 
Act.— Hill  V.  Bae,  378. 

Extinguishment — Statute  of  Limitations. 

20.  While  in  the  absence  of  legislation  declaring  a  different  rule  the 
lien  of  a  mortgage  on  real  property  is  not  extinguished  by  the  lapse  of 
the  period  fixed  by  the  statute  within  which  an  action  to  enforce  pay- 
ment of  the  debt  may  be  brought  and  prosecuted  to  a  successful  ter- 
mination, such  lien  held  to  be  so  extinguished  by  section  5728,  Revised 
Codes.— Berkin  v.  Healy,  398. 

Re-creation — How  not  Effected. 

21.  In  view  of  section  5749,  Revised  Codes,  providing  that  a  mort- 
gage of  real  property  can  be  created,  renewed  or  extended  only  by 
writing  with  the  formalities  required  in  the  case  of  a  grant  of  real 
property,  a  part  payment  by  a  mortgagor  after  the  principal  obligation 
was  barred  could  not  re-create  the  lien  of  the  mortgage. — Berkin  v. 
Healy,  398. 

Quieting  Title — ^Barred  Mortgage. 

22.  Notwithstanding  a  mortgage  had  ceased  to  be  a  lien  upon  the 
property,  it  was  a  cloud  upon  the  title  thereto,  because  it  was  ostensibly 
a  mortgage  valid  on  its  face  and  required  extrinsic  evidence  to  demon- 
strate that  it  was  in  fact  of  no  force. — Berkin  v.  Healy,  398. 

Power  of  Sale — Exercise — Extinguishment  of  Lien. 

23.  Proceedings  under  a  power  of  sale  contained  in  a  mortgage  pre- 
suppose a  valid  mortgage  lien  upon  the  property  originally  mortgaged, 
so  that,  where  the  lien  of  the  mortgage  had  been  extinguished  as  set 
forth  in  paragraph  20  above,  the  mortgagee  could  no  longer  exercise 
such  power  of  sale. — Berkin  v.  Healy,  398. 

Renewal. 

24.  Though  the  legislature  has  the  power  to  so  change  the  statute  as  to 
revive  the  right  of  action  on  a  barred  debt,  such  revival  cannot,  against 
the  property  owner's  consent,  re-create  a  mortgage  lien  which  was  ex- 
tinguished by  failure  to  bring  action  upon  the  debt  within  the  period 
Axed  by  statute. — Berkin  v.  Healy,  398. 
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Renewal  Against  Owner's  Consent — Statutes — Constitntion. 

25.  If  by  Chapter  27,  Laws  of  1913,  tt  was  intended  to  enable  a  mort- 
gagee whose  mortgage  had  been  extinguished  by  lapfee  of  time,  to  re- 
vitalize the  security  and  impose  a  hen  upon  property  without  the 
owner's  consent,  it  to  that  extent  deprives  him  of  his  property  without 
due  process  of  law,  and  is  invalid. — Berkin  v.  Healy,  398. 

Principal  and  Agent — Fraud — Assignment — Effect. 

26.  Where  an  agent  falsely  reported  to  his  principal  that  he  had  pur- 
chased clear  title  to  land  with  money  furnished  to  him  by  the  latter 
for  that  purpose,  and  later  paid  a  mortgage  thereon,  causing  it  to  bo 
formally  assigned  to  a  third  party,  who  knew  nothing  of  the  transac- 
tion and  paid  nothing,  any  title  passed  by  the  assignment  vested  in  the 
principal. — Northwestern  Improvement  Co.  y.  Bhoades,  428. 

Assignment  to  Owner — Merger. 

27.  A  mortgage  which  passed  to  the  owner  in  fee,  who  has  no  inten- 
tion to  keep  it  alive,  is  extinguished  by  merger. — Northwestern  Improve- 
ment Co.  ▼.  Bhoades,  428. 

Satisfaction  of — What  may  Constitute. 

28.  Obiter:  Under  the  circumstances  referred  to  in  paragraph  26, 
supra,  the  action  of  the  agent  in  paying  the  mortgagee  canceled  the 
debt  and  satisfied  the  mortgage*,  even  though  such  was  not  his  intention. 
Northwestern  Impro^ment  (%.  ▼.  Bhoades,  428. 

Overdue  Notes — Accepting  Without  Inquiry — Effect.. 

29.  A  bank  which  in  consideration  of  a  loan  accepted  an  overdue  note 
and  a  mortgage  securing  it  without  inquiry  of  the  record  owner  of  the 
mortgaged  land,  was  at  fault  and  was  therefore  properly  adjudged  to 
bear  the  loss  incident  to  the  dishonest  transaction  mentioned  in  para- 
graph 26,  supra, — Northwestern  Improvement  Co.  v.  Bhoades^  428. 

MUNICIPAL  COBPOBATIONS, 
See  Cities  and  Towns;  Counties. 

NEGOTIABLE  INSTBUMENTS. 
Attorneys'  fees, — see,  also,  Costs,  2-4. 

Promissory  Notes — Verdict — Besponsiveness  to  Issues. 

1.  In  an  action  to  recover  on  two  promissory  notes,  the  defense  to  one 
of  which  was  payment,  and  want  of  consideration  as  to  the  other,  a 
general  verdict  in  a  lump  sum,  held  to  have  been  responsive  to  both 
issues. — McDonald  v.  Klenze,  142. 

Same — Verdict — Finding  in  Favor  of  Appellant — Bight  to  Complain. 

2.  Where  the  jury  in  an  action  on  promissory  notes  awarded  plaintiff 
much  less  than  they  might  h^e  done,  defendant  was  not  in  a  position 
to  complain  that  under  the  pleadings  and  evidence  plaintiff  should 
either  have  recovered  the  whole  amount  sued  for  or  nothing,  and  hence 
that  the  verdict  must  have  been  reached  by  a  compromise  and  should 
not  be  allowed  to  stand. — McDonald  v.  Klenze,  142. 

Same — Fraud — ^Pleadings — Conclusions. 

3.  An  allegation  in  answer  to  the  complaint  in  an  action  on  a  promis- 
sory note  that  its  date  had  been  fraudulently  changf?d  by  plaintiff  was 
a  mere  conclusion,  and  insufficient  to  tender  issue  as  to  an  intentional, 
material  alteration  precluding  recovery  under  section  5069,  Bevis^d 
Codes. — McDonald  ▼.  Klenze,  142. 

Same — Mistake  in  Execution — Evidence — Admissibility. 

4.  Evidence  by  plaintiff  that  a  note  sued  on  was  inadvertently  dated 
"1904"  instead  of  "1905"  because,  it  being  at  the  beginning  of  the  new 
year,  he  had  not  yet  become  accustomed  to  writing  the  new  date,  was 
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admissible,  where  the  answer  was  insufScient  to  tender  issue  as  to  an 
intentional  material  alteration  by  plaintiff. — ^McDonald  v.  Klenze,  142. 

Same — Compromfse — Tender  of  Payment — ^idenee — Admissibility. 

5.  It  is  not  error  to  admit  evidence,  in  a  suit  on  a  note,  that  defend- 
ant offered,  after  suit  was  brought,  to  pay  same  by  transfer  of  stocks 
and  bonds,  where  it  was  not  clear  whether  the  offer  was  intended  as  a 
compromise  or  tender  of  payment,  and  the  court  instructed  the  jury  to 
determine  what  defendant's  purpose  was  in  making  the  offer,  and 
directed  them  to  disregard  the  evidence  if  they  reached  the  conclusion 
that  the  offer  was  intended  as  a  compromise  by  defendant  for  the  pur- 
pose of  buying  his  peace. — McDonald  v.  Klenze,  142. 

Same — Attorney's  Fee — When  Recoverable  as  Costs. 

6.  Where  a  promissory  note  expressly  provided  that  '^attorneys'  fees 
in  addition  to  other  costs"  might  be  recovered  in  the  event  of  suit,  the 
fees  were  by  such  stipulation  token  out  of  the  category  of  special  dam- 
ages assessable  by  a  jury,  and  placed  among  costs  recoverable  in  addi- 
tion to  those  awarded  by  statute. — Boveo  t.  Helland,  151. 

What  Constitutes. 

7.  To  constitute  an  instrument  a  negotiable  one,  it  must,  under  sec- 
tion 6032,  Revised  Codes,  be  in  writing,  signed  by  the  maker,  contain 
an  unconditional  promise  to  pay  a 'sum  certain  in  money,  and  be  pay- 
able, on  demand  or  at  a  fixed  or  determina'ble'  future  time,  to  order 
or  bearer. — First  National  Bank  of  Miles  City  v.  Barrett,  359. 

Negotiability  not  Destroyed,  by  What. 

8.  The  negotiable  character  of  a  promissory  note  which  met  the  re- 
quirements of  the  statute  enumerated  above  was  not  affected  by  recitals 
therein  contained:  That  the  makers  had  purchased  a  stallion  from  the 
payee;  that  the  indebtedness  should  bear  interest  at  a  fixed  rate,  pay- 
able semi-annually;  that  upon  default  of  an  interest  installment,  the 
principal  sum  with  interest  should  become  due;  that  the  makers  should 
pay  an  attorney  fee  in  case  collection  had  to  be  enforced,  coupled  with 
an  order  authorizing  delivery  of  the  animal  to  any  one  of  the  makers. — 
First  National  Bank  of  Miles  City  v.  Barrett,  359. 

Defenses  Available. 

9.  The  defenses  of  want  of  title  in  plaintiff  and  forgery  of  defend- 
ant's signature  are  available  whether  the  instrument  sued  on  be  nego- 
tiable or  non-negotiable. — First  National  Bank  of  Miles  City  v.  Barrett, 
359. 

Want  of  Consideration— When  not  Defense. 

10.  In  an  action  by  an  indorsee  before  maturity  to  enforce  collection 
of  a  negotiable  promissory  note,  an  instruction  that  if  there  was  not 
any  consideration  for  the  instrument  as  between  the  maker  and  the 
payee,  verdict  must  be  .for  defendant,  was  erroneous. — First  National 
Bank  of  Miles  City  v.  Barrett,  359. 

Holder  in  Due  Course — Accepting  Overdue  Note — Effect. 

11.  A  bank  which  accepted  a  note  four  years  overdue  did  not  become 
a  holder  in  due  course,  but  took  only  the  title  thereto  which  the  as- 
signor, its  debtor,  had,  with  the  risk  of  all  defects  therein  as  well  as 
of  the  defenses  to  it  or  demands  existing  at  the  time  against  him  with 
reference  to  it. — Northwestern  Improvement  Co.  v.  Rhoades,  428. 

Overdue  Notes — Accepting  Without  Inquiry — Effect. 

12.  A  bank  which  in  consideration  of  a  loan  accepted  an  overdue  no^e 
and  a  mortgage  securing  it  without  inquiry  of  the  record  owner  of  the 
mortgaged  land,  was  at  fault  and  was  therefore  properly  adjudged  to 
bear  the  loss  incident  to  the  transaction  accompanied  by  fraud. — North- 
western Improvement  Co.  v.  Bhoades,  428. 
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NEGLIGENCE. 
See  Personal  Injuries;  Physicians  and  Surgeons. 

NEWSPAPERS. 
Publication  of  libelous  article, — see  Contempt,  8. 

NEW  TBIAL. 
For  material  yariance, — see  Pleading  and  Practice,  24. 
Becord  on  appeal, — see  Appeal  and  Error,  15. 

Trial — Inconsistent  Theories. 

1.  Where,  on  appeal  from  an  order  denying  a  new  trial  in  an  action 
to  quiet  title  to  a  strip  of  land  granted  for  a  railroad  right  of  way, 
neither  counsel  agreed  with  the  other  nor  with'  the  trial  court  as  to 
the  theory  or  theories  upon  which  the  cause  was  tried,  and  the  two 
theories  apparently  adopted  by  the  court — estoppel  in  pais  and  mutual 
mistake  in  the  description  of  the  land  in  the  deed — were  contradictory 
of  each  other,  a  new  trial  held  proper. — B.  M.  Cobban  Bealty  Co.  v. 
Chicago  etc.  By.  Co.,  256. 

Misconduct  of  Counsel — Affidavits — Determination  of  Facts. 

2.  Where  affidavits  were  submitted  on  motion  for  new  trial  alleginfl; 
improper  statements  of  plainitff's  counsel,  and  counter-affidavits  filed 
putting  the  allegations  in  issue,  it  was  the  province  of  the  trial  court 
to  determine  the  facts  from  the  conflicting  affidavits. — Pascoe  v.  Nelson, 
405. 

Same — Duty  of  Appellant. 

3.  Where  appellants  failed  to  ask  the  court  at  the  trial  to  admonish 
the  jury  as  to  alleged  improper  remarks  made  by  plaintiff's  counsel, 
their  motion  for  new  trial  on  that  ground  will  not  be  granted. — Pascoe 
V.  Nelson,  406. 

Same — Harmless  Error. 

4.  Where  defendants  voluntarily  made  known  to  the  jury  that  their 
liability  for  injuries  to  theii  employees  was  insured  against  in  an 
indemnity  company,  plaintiff's  counsel  cannot  be  said  to  have  been 
guilty  of  misconduct  in  commenting  upon,  and  making  any  legitimate 
deductions  from,  such  evidence. — Fascoe  v.  Nelson,  405. 

Harmless  Error. 

5.  For  alleged  error  in  a  ruling  which  worked  to  the  advantage  of 
appellant,  rather  than  to  his  prejudice,  a  new  trial  will  not  be  ordered. 
Interstate  Power  Co.  v.  Anaconda  C.  Min.  Co.,  509. 

NONAPPEALABLE  OBDERS. 
See  Appeal  and  Error,  11. 

NONSUIT. 

Appeal  and  Error — Correct  Besult — ^Wrong  Beason. 

1.  If  a  ruling  granting  a  nonsuit  was  correct,  though  based  upon  an 
erroneous  reason,  it  will  nevertheless  be  affirmed. — Henroid  v.  Gregson 
Hot  Springs  Co.,  447. 

Beview  of  Evidence. 

2.  Where  defendant  introduces  evidence  after  his  motion  for  nonsuit 
IS  denied,  the  court,  on  appeal,  will  consider  only  the  question  whether 
the  evidence  as  a  whole  made  a  ease  for  the  jury. — Stokes  v.  Long,  470. 
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NOTICE. 
See  Advene  Claim,  1;  Laches,  3. 
Constructive, — see  Mortgages,  8|  16;  Waters  and  Water  Bights,  8-5. 


NURSES. 

Board  of  Examiners — Public  Office  and  Officers — Undertaking  on  Appeal. 

1.  Under  Section  7196,  Revised  Codes,  the  board  of  examiners  for 
nurses,  being  a  public  office  and  its  members  public  officers,  is  re- 
lieved from  filing  a  bond  on  appeal  from  a  judgment  compelling  it 
by  writ  of  mandate  to  recommend  to  the  governor  an  applicant  for 
certification  as  a  registered  nurse. — State  ex  reL  Scollard  v.  Board 
of  Examiners,  91. 

Same— Official  Oath. 

2.  The  fact  that  Chapter  50,  Laws  of  1913,  creating  the  board  of 
examiners  for  nurses,  does  not  provide  that  the  members  thereof 
take  an  official  oath,  cannot  detract  from  their  character  as  public 
officers,  since  section  1  of  Article  XIX  of  the  Constitution,  requiring 
every  public  officer  within  the  state  to  take  the  oath  therein  pre- 
scribed, is  self-executing. — State  ex  reL  Scollard  ▼.  Board  of  Exam- 
iners, 91. 

Good  Moral  Character — How  I>etermined  by  Board. 

8.  In  its  determination  of  the  question  whether  an  applicant  for 
registration  as  a  nurse  possesses  the  good  moral  character  made  a 
prerequisite  to  certification  by  section  9  of  the  Act,  the  board  of 
examiners  is  not  bound  to  accept  affidavits  of  citizens  deposing  to 
rfuch  good  character  as  conclusive,  but  may  hear  evidence,  to  be 
produced  before  it  in  such  manner  as  it  may  choose  to  adopt,  both 
in  opposition  to  as  well  as  in  favor  of  the  applicant.— State  ex  rel. 
Scollard  v.  Board  of  Examiners;  91. 

iiandamtu — Does  not  Lie — When. 

4.  In  the  absence  of  a  clear  showing  that  the  board  abused  the 
discretion  lodged  in  it  in  determining  whether  relator  was  a  proper 
person  to  be  recommended  to  the  governor  for  certification  as  a 
registered  nurse,  the  writ  of  mandate  did  not  lie.— State  ex  rel. 
Scollard  v.  Board  of  Examiners,  91. 

Cbaracter  of  Applicant — ^Evidence. 

5.  Testimony  touching  the  immoral  character  of  the  applicant,  in- 
troduced at  a  divorce  proceeding  to  which  she  was  a  party,  could 
rightfully  be  taken  into  consideration  by  the  board  in  passing  upon 
the  question  of  her  character. — State  ex  rel.  Scollard  v.  Board  of 
Examiners,  91. 

OFFER  AND  ACCEPTANCE. 
See  Contracts,  8-10. 

OFFICE  AND  OFFICERS. 
Increase  in  taxable  property  of  county — ^Effect  on, — see  Counties,  L 
Official  oath, — see  Nurses,  2. 
Undertaking  on  appeal, — see  Nurses,  1. 

Removal — ^Disqualification  of  County  Attorney — ^Appointment  of  Substi- 
tute— Power  of  District  Court. 

1.  Proceedings  for  the  removal  of  a  public  officer  under  section  9006, 
Revised  Codes,  being  of  a  criminal  nature,  the  district  court  is  em- 
powered by  section  9309  to  appoint  some  attorney  in  such  a  pro- 
ceeding to  perform  the  duties  of  the  county  attorney  whenever  the 


Payment.  667 

latter  is  absent  on  account  of  either  neglect  or  sickness,  or  is  dis^ 
qualified  for  any  reason. — State  ex  rel.  McGrade  v.  District  Court, 
371.  , 

Same — Statutes. 

2.  The  power  granted  to  the  district  court  by  section  9005,  Revised 
Codes,  in  a  proceeding  looking  to  the  removal  of  the  county  attorney, 
to  appoint  the  county  attorney  of  an  adjoining  county  to  act  as 
prosecuting  officer,  may  only  be  exercised  when  charges  are  preferred 
by  a  grand  jury  under  section  8992. — State  ex  rel.  McGrade  v.  Dis- 
trict Court,  371. 

Same — Compensation  of  Substitute  for  County  Attorney. 

3.  An  attorney  appointed  under  section  9309,  Bevised  Codes,  to 
perform  the  duties  of  a  county  attorney  in  a  proceeding  in  which 
the  latter  was  sought  to  be  removed  upon  the  accusation  of  a  tax- 
payer charging  neglect  of  duty,  may  not  demand  or  receive  compen- 
sation for  his  services  out  of  the  county  treasury,  the  statute  not 
making  any  provision  therefor,  and  the  county  not  being  liable  as 
upon  an  implied  contract  to  pay  what  the  services  are  reasonably 
worth. — State  ex  rel.  McGrade  v.  District  Court,  371. 

Same. 

4.  A  county  attorney  ealled  into  an  adjoining  county  by  appoint- 
ment under  section  9005,  Bevised  Codes,  to  act  as  prosecuting  officer 
in  a  proceeding  of  the  nature  of  that  referred  to  in  paragraph  2, 
supra,  is  not  entitled  to  compensation  for  services  thus  rendered. — 
State  ex  rel.  McGrade  v.  District  Court,  371. 

Mandamus — Counties — Assessable  Property — Increase  in — Evidence. 

5.  By  reason  of  an  increase  in  the  assessed  valuation  of  ^operty 
in  a  county  it  was  raised  from  the  sixth  to  the  fifth  class,  whereby 
the  office  of  county  auditor  came  into  existence.  After  relator  had 
been  elected  to  such  office,  the  board  of  county  commissioners  refused 
to  order  salary  warrants  to  issue  to  him,  for  the  reason  that  because 
of  alleged  double  assessments,  clerical  errors,  etc,  the  assessed  prop- 
erty value  was  below  the  amount  required  to  justify  the  advance- 
ment of  the  county  to  the  higher  class.  Evidence  held  to  sustain 
the  finding  of  the  trial  court  that  the  county  had  sufficient  assessable 
property  to  bring  it  into  the  fifth  class,  and  that  the  issuance  of  a 
writ  of  mandate  to  the  board  was  proper. — State  ex  rel.  Hauswald 
V.  Ellis,  505. 

OBDEBS. 
Nonappealable, — see  Appeal  and  Error,  11. 
Of  supreme  court,  granting  costs  on  appeal, — see  Costs,  6* 

PABENT  AND  CHILD. 
Bee  Juvenile  Delinquents;  Minors;  Personal  Injuries^  6-8,  11,  12,  29-32. 

PABTIES. 
En  county  seat  election  contest, — see  Elections,  3-8. 

To    contested    application   for   retail   liquor   license, — see   Intoxicating 
Liquors,  2. 

In  suit  to  establish  trust  ex  maleflcio, — see  Trusts,  2. 

PAYMENT. 
Time  and  manner  of, — see  Contracts,  2,  3, 
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PERSONAL  INJURIES. 
See,  also,  Workmen's  Compensatioit. 
By  reason  of  malpractice, — see  Physicians  and  Snrgeona. 

Carrier  and  Passenger — Derailment — Presumptions — Jury  Question. 

1.  The  derailment  of  a  railway  car  in  which  plaintiff  was  riding  aa 
a  passenger,  raised  a  presumption  of  negligence;  a  showing  to  tbe 
contrary  by  defendant  presented  a  question  for  the  jnxy. — ^Freeman 
T.  Chicago,  M.  k  St.  P.  Ry.  Co.,  1. 

Same — Presumptions — ^Plaintiff  may  Rely  on,  When. 

2.  Where  the  record  did  not  establish  the  cause  of  a  derailment, 
plaintiff  was  not  deprived  of  the  presumption  incident  to  the  derail- 
ment.— ^Freeman  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  1. 

Same — E  vidence — Causal  Connection — SuflBciency. 

3.  Evidence  held  to  show  a  causal  connection  between  the  derailment 
of  a  railway  car  and  plaintiff's  injuries  consisting  of  "wrist-<lrop" 
and  minor  hurts,  caused  by  being  thrown,  against  the  side  of  the 
ear,  and  to  establish  liability  for  the  resultant  damages. — ^i<Veeman 
▼.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  1. 

Same — Negligence— Prtma  Facie  Case — Showing  Necessary. 

4.  In  a  personal  injury  action,  it  is  sufficient  to  make  out  a  prima 
facie  case  if  plaintiff  can  show  that  the  injury  is  more  naturally  to 
be  attributed  to  the  negligence  alleged  than  to  any  other  cause,  the 
rule  of  absolute  exclusion  of  any  other  cause  not  being  applicable 
in  civil  actions. — Freeman  v.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  1. 

Same — Mitigation  of  Damages — ^Limit  of  Rule. 

5.  While  an  injured  person  must  use  ordinary  diligence  to  effect  a 
cure  and  thus  to  minimize  the  damages,  he  is  not  required,  after  one 
unsuccessful  operation,  to  undergo  another  and  major  operation,  risk- 
ing failure  in  that  as  well,  in  order  to  bring  about  that  result. — 
Freeman  v.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  1. 

Parent  and  Child — Contributory  Negligence  of  Parent, 

6.  Where  the  parents  of  a  seven  year  old  child  intrusted  it  to  the 
custody  of  a  person  who  took  it  to  a  place  of  known  danger,  t.  e., 
an  unguarded  mining  shaft,  gave  it  no  warning  and  permitted  it  to 
play  about  the  mouth  of  the  shaft  until  it  fell  into  it  and  was 
injured,  a  prima  facie  case  of  contributory  negligence  on  the  part 
of  the  custodian — and  hence  of  the  parents — was  made  out,  forbid- 
ding recovery  of  damages  by  the  father,  in  the  absence  of  evidence 
acquitting  him  of  the  imputation  of  negligence. — Conway  ▼.  Monidah 
Trust,  244. 

Same — Negligence — Custodian. 

7.  Customary  negligence  in  the  matter  of  permitting  children  to 
play  about  open  mining  shafts  in  the  vicinity  of  the  place  of  the 
accident,  could  not  exonerate  plaintiff  from  the  imputation  of  negli- 
gence.— Conway  v.   Iffonidah   Trust,  244. 

Same— Forgetfulness  of  Duty — ^Effect. 

8.  Forge tfulness  of  his  duty  to  the  child  intrusted  to  his  care, 
brought  about  by  his  absorption  in  watching  a  passing  train,  did 
not  constitute  such  an  excuse  on  the  part  of  its  custodian  as  could 
exculpate  plaintiff  of  the  charge  of  contributory  negligence. — Con- 
way V.  Monidah  Trust,  244. 

Au  tomobiles — Contributory  Negligence — Pleading. 

9.  A  plea  of  contributory  negligence  may  be  coupled  with  a  denial 
of  primary  negligence;  hence  it  was  error  to  sustain  a  demurrer  to 
an  answer  so  pleading,  in  an  action  for  damages  for  the  death  of 
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SlaintifTs  intestate  alleg^ed  to  have  been  caused  by  tbe  negligent 
riving  of  an  automobile. — Lewis  y.  Steele,  300. 

Same— Demurrer — What  not  Harmless  Error. 

10.  Error  in  sustaining  a  demurrer  to  the  plea  of  contributory  negli- 
gence,  because  coupled  with  a  denial  of  negligence  on  defendant's 
part,  thus  rendering  inadmissible  any  evidence  on  contributory 
negligence  as  a  defense,  held  prejudicial,  notwithstanding  evidence 
suggesting  contributory  negligence  was  admitted  during  the  trial 
and  instructions  on  the  subject  were  given. — Lewis  v.  Steele,  300. 

Same — ^Negligence — Parent  and  Child — Liability  of  Parent. 

11.  Since  a  father  is  not  responsible  for  the  negligent  or  willful 
torts  of  his  child,  and  an  automobile  is  not  inherently  dangerous, 
the  father  may  not  be  held  responsible  for  the  killing  of  a  pedes- 
trian by  the  negligence  of  his  minor  son  in  driving  his  father's 
machine,  if  it  was  taken  without  his  knowledge  or  consent,  or,  if 
with  his  consent,  it  was  taken  for  a  purpose  foreign  to  that  for 
which  it  was  kept  and  customarily  used. — Lewis  v.  Steele,  300. 

Same — Liability  of  Parent — 'Respondeat  Superior. 

12.  Held,  that  defendant,  as  owner  of  an  automobile  used  for  the 
pleasure  of  himself  and  his  family,  including  two  minor  sons  upon 
whom  he  relied  as  drivers  and  from  whom  he  exacted  such  service, 
was  liable,  under  the  doctrine  of  respondeat  superior^  for  injuries 
to  a  pedestrian  resulting  in  death,  occasioned  through  the  negligent 
running  of  the  machine  by  one  of  his  sons  who  was  using  it  at  the 
time,  with  defendant's  consent,  to  convey  a  party  of  friends  to  a 
dance. — Lewis  v.  Steele,  300. 

Same — Negligence — Rule  of  Liability. 

13.  In  the  absence  of  legislation  to  the  contrary,  the  same  general 
rules  of  responsibility,  direct  and  consequential,  are  applicable  to 
the  use  of  an  automobile  as  apply  to  other  common  methods  of 
transportation. — Lewis  v.  Steele,  300. 

Same — Damages — Earning  Capacity — Evidence — ^Technical  Error. 

14.  The  admission  of  evidence  as  to  the  usual  charges  made  by 
Christian  Science  practitioners,  in  the  absence  of  a  showing  that 
deceased  was  accustomed  to  make  such  charges,  was  technical  error. — 
Lewis  V.  Steele,  300. 

Same — Excessive  Speed — Evidence — Admissibility. 

15.  Testimony  of  one  of  the  occupants  of  the  automobile  at  the  time 
of  the  accident,  that  the  appearance  of  deceased  was  so  sudden  that 
it  could  not  have  been  stopped  in  time  to  avoid  striking  her,  even 
if  its  speed  had  not  exceeded  four  miles  an  hour,  was  admissible  a^ 
tending  to  show  that  the  accident  was  not  due  to  excessive  speed. — 
Lewis  V.  Steele,  300. 

Same — Street  Accident — Evidence — Admissibility. 

16.  It  was  proper  for  defendant  to  show  that,  when  first  seen  by 
the  occupants  of  the  automobile,  the  decedent's  actions  were  such  as 
to  create  the  impression  that  she  was  waiting  for  a  car,  and  was 
not  about  to  cross  a  street  intersection. — ^Lewis  v.  Steele,  300. 

Same — Evidence — Avoiding  Effect  of  Other  Evidence — Admissibility. 

17.  It  having  been  shown  that  after  the  accident  the  machine  pro- 
ceeded to  the  dance  to  which  defendant's  sons  and  their  guests  were 
going,  and  that  defendant's  son  who  drove  the  car  there  danced  several 
times,  evidence  that  his  other  son  had  inquired  at  decedent's  house  and 
was  informed  that  her  injury  was  not  serious  was  admissible  to  avoid 
the  prejudice  which  might  arise  from  the  imputation  of  heartlessness 
or  undue  haste. — Lewis  v.  Steele,  300. 
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Expert  Witneoes — V^o  maj  be. 

18.  In  an  action  to  reeoTor  damages  enataiiied  hy  tiie  eaviaf  la  of 
a  ditch  while  plaintiff  was  at  work,  laborers  who  had  experience  in 
digging  trenches  for  gas  and  water-pipe  and  in  excavating  for  boild- 
ings  eoold  properly  testify  as  experts  as  to  where  in  the  ditch,  in 
their  opinion,  the  fall  of  earth  first  b^^an. — Be  Sandro  ▼.  Missoula 
Light  &  Water  Co.,  333. 

Hjpothetieal  Questions — Procedure. 

19.  In  putting  a  hTpothetical  question  to  a  witness,  counsel  may  as- 
sume as  established  all  the  facts  in  evidence  tending  directly  or  by 
fair  inference  to  establish  his  theory  of  the  case,  and  need  not  in- 
clude all  the  evidence  on  the  subject,  opposing  counsel  having  the 
privilege  of  including  such  matters  as  he  deems  improperly  omitted, 
in  questions  propounded  by  himself;  whereupon  it  is  the  province  of 
the  jury  to  say  whether  the  facts  assumed  by  the  questions  were  estab- 
lished and  whether  the  opinion  based  on  them  has  any  probative 
value. — De  Sandro  v.  Missoula  Light  So  Water  Co.,  333. 

Bailroads — Safe  Place  and  Appliances — Evidence — Immateriality. 

20.  Where  on  a  former  appeal  in  a  personal  injury  action  it  was  held 
that  the  failure  of  defendant  company  to  provide  a  safe  place  or  safe 
appliances  with  which  to  work  could  not  have  caused,  or  contributed 
to,  plaintiff's  injury,  offered-  evidence  that  plaintiff  never  made  any 
complaint  as  to  the  dangerous  character  of  his  work  was  immaterial, 
and  its  rejection  not  error. — Wallace  ▼.  Chicago,  Milwaukee  &  P.  8. 
By.  Co.,  345. 

Same— Rules — Matter  of  Defense. 

21.  A  trade  union  rule  offered  in  evidence  by  defendant  company, 
relative  to  who  should  direct  machinists  or  assume  responsibility  for 
other  men's  work,  which  had  not  been  shown  to  have  been  adopted  by 
it,  was  properly  rejected. — Wallace  v.  Chicago,  Milwaukee  ft  P.  S. 
By.  Co.,  845. 

Same — Duty  of  Servant  to  Obey — Violation  of  Bule — Effect. 

22.  Plaintiff  having  been  directed  by  defendant's  foreman  to  obey  the 
orders  of  a  fellow-workman,  it  was  his  duty  to  obey,  even  though  con- 
trary to  a  rule  adopted  by  the  company,  the  violation  of  the  rule 
thereupon  not  constituting  a  defense  in  an  action  by  plaintiff  for  conse- 
quent injuries. — Wallace  v.  Chicago,  Milwaukee  ft  P.  8.  By.  Co.,  345. 

Liability  of  Employer — Instructions. 

23.  An  instruction  in  the  exact  language  of  section  6244,  Bevised 
Codes,  declaring  that  the  employer  must  in  all  cases  indemnify  the 
employee  for  losses  caused  by  the  former's  negligence,  was  properly 
given. — Wallace  v.  Chicago,  Milwaukee  ft  P.  8.  By.  Co.,  345. 

Impairment  of  Earning  Capacity — Instructions. 

24.  In  the  absence  of  a  request  for  a  more  specific  instruction  on  the 
plan  to  be  adopted  in  determining  the  damages  suffered  by  plaintiff 
for  impaired  earning  capacity,  one  in  substance  the  same  as  that  re- 
viewed in  Bowke  v.  Butte  etc,  P,  Co.f  33  Mont.  267,  was  proper. — 
Wallace  v.  Chicago,  Milwaukee  ft  P.  8.  By.  Co.,  345. 

What  is  not  Contributory  Negligence. 

25.  Where  plaintiff  was  ordered  on  a  freight  elevator  by  his  foreman 
and  vice-principal  of  his  employer,  and  in  obeying  the  command  was 
injured,  in  the  absence  of  evidence  that  the  danger  was  apparent  and 
BO  great  that  no  reasonably  prudent  man  would  venture  into  it,  he  was 
not  guilty  of  contributory  negligence. — Pascoe  v.  Nelson,  405. 

Bulcs — Notice  to  Servant. 

26.  If  plaintiff  did  not  know  of  a  rule  of  his  employers  warning  em- 
ployees not  to  ride  on  a  freight  elevator,  he  could  not  be  bouud  by  it; 
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the  mere  publishing  of  a  rale  without  insisting  upon  its  observance 
being  insuffieient  to  discharge  defendants'  obligation  in  this  respect. — 
Pascoe  T.  Nelson,  4Q5. 

Belease — Question  for  Jury. 

27.  Whether  payment  by  the  employers  of  the  plaintiff's  doctor  bills 
and  his  regular  wages  for  the  time  he  was  incapacitated  immediately 
after  his  injury  was  made  and  accepted  as  settlement  and  discharge 
of  any  claim  which  he  bad  for  damages  arising  from  his  injury,  held 
for  the  jury  under  the  conflicting  e7idence  on  the  sul^jeet. — Pascoe  v. 
Nelson,  405. 

Indemnity  Against — Misconduct  of  Counsel. 

28.  Where  defendants  yoluntarily  made  known  to  the  jury  that  their 
liability  for  injuries  to  their  employees  was  insured  against  in  an 
indemnity  company,  plaintiff's  counsel  cannot  be  said  to  have  been 
guiUy  of  misconduct  in  commenting  upon,  and  making  any  legitimate 
deductions  from,  such  evidence. — ^Fascoe  y.  Nelson,  405. 

Death  in  Natatorium — Negligence — Burden  of  Proof. 

29.  In  an  action  to  recover  damages  for  the  death  of  a  minor  by 
drowning  in  defendant's  natatorium,  it  was  incumbent  upon  plaintiff 
administrator  to  make  out  a  prima  facie  case  of  actionable  negligence 
in  favor  of  the  deceased  in  hui  lifetime  and  against  the  defendant. — 
Henroid  v.  Gregson  Hot  Springs  Co.,  447. 

Swimming-pools — Care  Required  by  Owner — Minors. 

30.  One  who  operates  for  profit  a  swimming-pool  to  which  the  public 
are  invited,  owes  to  patrons  a  duty  which  is  measured  by  the  standard 
of  ordinary  care  proportionate  to  the  risk  to  be  apprehended  and 
guarded  against,  a  higher  degree  of  care  being  due  to  a  minor  thirteen 
years  old  whom  he  knows  cannot,  than  to  one  whom  he  knows  can, 
swim. — Henroid  v.  Greg^son  iHot  Springs  Co.,  447. 

Same — Trespasser  Ah  Initio— Duty  Owing  to. 

31.  If  plaintiff's  intestate  secured  admission  to  defendant's  swimming- 
pool  by  representing  to  the  person  in  charge  that  he  could  swim  when 
m  fact  he  could  not,  he  became  a  trespasser  ab  initio  to  whom  the  de- 
fendant proprietor  owed  no  duty  other  than  to  refrain  from  willfully 
or  wantonly  injuring  him. — Henroid  v.  Gregson  Hot  Springs  Co.,  447. 

Minimizing  Damages — Duty  of  Plaintiff. 

32.  Though  one  who  has  suffered  a  personal  injury  through  the  fault 
of  another  must  use  ordinary  care  and  diligence  to  minimize  the  in- 
jurious consequences,  he  need  not  necessarily  submit  to  a  major  opera- 
tion, which  may  or  may  not  result  in  a  betterment  of  his  condition; 
whether  he  has  used  such  care  is  a  question  for  the  jury's  decision. — 
Stokes  V.  Long,  470. 

Pain  and  Suffering — Limit  of  Recovery. 

33.  In  a  personal  injury  action,  plaintiff  cannot  recover  compensation 
for  future  pain  and  suffering,  and  also  the  amount  it  would  cost  to 
obtain  relief  from  it. — Stokes  v.  Long,  470. 

Theory  of  Case — ^Appeal. 

34.  Where  a  personal  injury  case  against  a  carrier  was  tried  as  though 
the  latter's  duty  to  provide  safe  conveyances  was  governed  by  the 
common  law  and  without  regard  to  section  5301,  Revised  Codes,  it  will 

I  be  determined  on  appeal  under  the  same  theory. — Batch  v.  Helena  L. 

I  Ss  Ry.  Co.,  517. 

I  Street  Railways — Liability  of  Carrier — Srroneous  Instructions. 

!  35.     Instructions  in  an  action  by  a  passenger  against  a  street  railway 

company  tried  under  the  common  law,  that  the  carrier's  responsibility 
for  personal  injuries  due  to  defective  appliances  was  confined  to  cases 
where  such  defects  were  visible  or  of  long  standing,  and  that  respon- 
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•ibllitj  eould  be  avoided  by  a  ihowing  tliat  aome  eort  of  aa  isapeetion 
had  been  made  bj  a  person  competent  to  make  a  proper  one,  were 
erroneous,  the  carrier  under  the  common-law  mle  being  liable  for  de- 
fects which  a  most  rigid  examination  might  disclose,  and  for  the 
slightest  negligence  in  this  respect. — Batch  ▼.  Helena  L.  Jb  By.  Co.,  517. 

Same — Liability  of  Carrier — Correct  Statement  of  Law. 

36.  Where  the  jury  were  correctly  instructed  that  proof  of  the  acci- 
dent to  plaintiif  caused  by  the  breaking  of  a  strap  while  the  condiictor 
was  in  the  act  of  registering  a  fare  by  means  of  it,  cast  upon  defendant 
company  the  burden  of  its  exoneration;  that  it  owed  to  plaintiff  the 
highest  degree  of  care;  that  such  degree  of  care  was  required  in  the 
inspection  of  its  equipment,  including  the  strap,  and  keeping  it  in 
repair,  and  to  anticipate  all  such  results  as  might  reasonably  be  ex- 
pected in  view  of  the  conditions  under  which  the  equipment  might  be 
used,  error  in  other  instructions  touching  the  liability  of  defendant 
was  rendered  harmless. — Batch  t.  Helena  L.  &  By.  Co.,  517. 

Same — Inspection  of  Appliances — Insufficiency. 

37.  Inspection  of  a  strap  used  by  the  conductor  in  a  street-car  for 
registering  fares,  made  by  looking  at  it  without  subjecting  it  to  an 
actual  test,  was  insufficient  to  relieve  the  railway  company  from  lia- 
bility for  injuries  caused  to  plaintiff  b^  the  breaking  of  the  strap 
while  being  used  by  the  conductor,  and  his  consequent  fall  upon  plain- 
tiff. (Mb.  Jubtics  HoUiOWAT  dissenting.) — Batch  v.  Helena  L.  k 
By.  Co.,  517. 

Bailways — Interstate  Commerce — ^What  Constitutes. 

38.  The  test  to  be  applied  for  determining  whether  a  trainman  was 
cii^Aged  in  interstate  commerce,  within  the  meaning  of  the  Federal 
Eknployers'  Liability  Act^  when  be  was  injured,  is  the  nature  of  the 
work  done  by  him  at  the  time  of  the  accident,  and  not  the  character 
of  that  performed  immediately  theretofore  or  that  intended  to  be 
engaged  in  right  after  completion  of  his  then  present  task. — McBain  v. 
Northern  Pacific  By.  Co.,  578. 

Same — Interstate  Commerce — What  Does  not  Constitute. 

39.  The  fact  that  the  work  performed  by  a  trainman  at  the  time  he 
was  injured  had  to  do  with  interstate  commerce  to  a  much  greater 
extent  than  with  purely  local  shipments,  held  of  no  consequence  in 
determining  whether  he  then  was  engaged  in  interstate  commerce. — 
McBain  v.  Northern  Pacific  By.  Co.,  578. 

Same — Interstate  Commerce — Cftse  at  Bar. 

40.  A  brakeman  on  a  train  the  crew  of  which  was  engaged  in  handling 
both  interstate  and  intrastate  freight,  having  completed  his  run  some 
hours  before,  and  while  on  his  way  to  the  yard  office  for  supplies 
needed  on  his  caboose  whenever  it  should  be  called  into  service,  boarded 
a  locomotive  going  in  the  direction  of  the  office  and  was  injured.  He 
had  not  been  called  for  duty;  his  train  had  not  been  made  up,  and 
his  caboose  was  standing  on  a  siding  awaiting  assignment.  Held,  that 
plaintiff  was  not  at  the  time  of  nis  injury  emplqyed  in  interstate 
commerce. — McBain  v.  Northern  Pacific  By.  Co.,  573. 

PHOTOGBAPHS. 
See  Evidence,  22. 

PHYSICIANS   AND   SUBGEONS. 

Malpractice — Complaint — Sufficiency. 

1.  A  complaint  stating  that  defendant  physician,  employed  to  treat 
plaintiff's  broken  leg,  "failed  to  exercise  ordinary  care  and  skill/'  and 
so  carelessly  and  negligently  treated  the  fracture  as  to  displace  the 
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bones,  eauBin^  shortening  of  the  leg  and  pain,  auifering  and  damages, 
and  alleging  in  traversable  form  the  acts  or  omissions  of  defendant  on 
which  recoTery  is  sought,  showing  they  occurred  through  defendant's 
negligence,  is  sufSieient. — Stokes  v.  Long,  470. 

Game — Prima  Facie  Case — Evidence — Sufficiency. 

2.  Evidence  in  an  action  against  a  physician  for  malpractice  in  the 
treatment  of  a  broken  leg,  Tield  to  have  made  a  prima  facie  case  for 
the  jury  as  to  whether  defendant  exercised  ordinary  care  and  skill  in 
selecting  the  means  employed  to  produce  a  proper  union. — Stokes  v. 
Long,  470. 

Same — ^Liability  for  Negligence  of  Becommended  Physician. 

8.  If  one  physician,  upon  leaving  his  home  temporarily,  recommends 
to  his  patients,  in  case  of  need,  some  other  physician  who  is  not  in  any 
sense  in  his  employment  nor  associated  with  him  as  a  copartner,  he  is 
not  liable  for  injuries  resulting  from  negligence  or  want  of  skil)  in  the 
latter,  the  employment  in  such  case  being  under  an  independent  con- 
tract and  he  alone  responsible  for  the  result. — Stokes  v.  Long,  470. 

Same— Liability  for  Negligence  of  Associated  Physician. 

4.  Where  two  physicians  are  employed  on  the  same  case  and  by  agree- 
ment divide  the  service  between  them,  and  one  observes  and  lets  go  on 
without  objection  wrongful  acts  and  omissions  by  the  other,  or  if  the 
circumstances  are  such  that  he  ought  to  have  observed  such  wrongful 
acts  or  omissions,  he  is  liable. — Stokes  v.  Long,  470, 

Same. 

5.  A  physician  who  called  in  another  to  assist  him  in  treating  a  broken 
leg,  giving  the  latter  exclusive  charge  only  upon  leaving  the  city  for 
an  extended  stay,  and  requesting  the  patient  to  retain  his  half  of  the 
fee,  was  liable  in  damages  where  the  treatment  was  vicious  from  the 
beginning.—- Stokes  v.  Long,  470. 

fiame — Minimizing  Damages — ^Duty  of  PlaintifP. 

6.  Though  one  who  has  suffered  a  personal  injury  through  the  fault 
of  another  must  use  ordinary  care  and  diligence  to  minimize  the  in- 
jurious consequences,  he  need  not  necessarily  submit  to  a  major  opera- 
tion, which  may  or  may  not  result  in  a  betterment  of  his  condition; 
whether  he  has  used  such  care  is  a  question  for  the  jury's  decision. — 
Stokes  V.  Long,  470. 

Same — Minimizing  Damages — Cost  of  Operation — Evidence— Admissibility. 

7.  Evidence  of  the  cost  of  an  operation  that  would  minimize  plaintiff's 
suffering  due  to  a  vicious  union  of-  a  broken  leg,  at  the  time  of  the 
trial,  was  admissible  in  an  action  against  the  physician  for  damages. 
(Mb.  Chdef  Justicoe  Bsantly  dissenting.) — Stokes  v.  Long,  470. 

Same — Evidence — Course  of  Treatment  by  Associated  Physician. 

8.  Evidence  showing  the  course  of  treatment  pursued  by  an  associated 
physician  for  several  weeks  after  defendant  had  left  town,  was  compe- 
tent to  inform  the  jury  that  the  course  of  treatment  approved  by  de- 
fendant was  continued  without  change,  in  order  to  rebut  the  notion  that 
any  efficient  cause  intervened  b^  reason  of  anything  such  associated 
ph3r8ician  did  upon  his  own  initiative  to  bring  about  the  condition  in 
which  plaintiff  found  himself  at  the  conclusion  of  the  treatment. — 
Stokes  V.  Long,  470. 

X-ray  Plates — Evidence — Admissibility. 

9.  X-ray  plates— like  photographs — if  testified  to  as  correct,  are  com- 
petent evidence  to  prove  a  condition  which  can  be  shown  by  such  a 
representation;  hence  such  plates  showing  the  condition  of  plaintiff's 
leg  at  time  of  trial,  were  competent,  they  having  been  taken  by  prac- 
ticing physicians  who  showed  that  they  understood  and  were  accus- 
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tomed  to  the  nse  of  X-raj  process  in  their  practice,  and  possessed  the 
required  skill  and  knowledge  to  use  it  with  accurate  results. — Stokes 
T.  Long,  470. 

PLEADING  AND  PRACTICE. 
See,  also,  Criminal  Law. 

False  Imprisonment — Complaint — Sufficiency. 

1.  A  complaint  in  an  action  for  false  imprisonment,  alleging  a  Tiola- 
tion  of  plaintiff's  personal  liberty  and  that  such  violation  was  without 
legal  justification,  was  sufficient  on  attack  by  general  demurrer.-=-Slifer 
V.  Yorath,  129. 

Fraud — Pleadings — Conclusions. 

2.  An  allegation  in  answer  to  the  complaint  in  an  action  on  a  promis- 
sory note  that  its  date  had  been  fraudulently  changed  by  plaintiff  was 
a  mere  conclusion,  and  insufficient  to  tender  issue  as  to  an  intentional, 
material  alteration,  precluding  recovery  under  section  5069,  Bevised 
Codes. — McDonald  v.  Klenze,  142. 

Trial — Beading  Court  Opinion — Discretion. 

3.  Failure  to  excuse  the  jury  while  counsel,  durin|f  the  examination  of 
a  witness  and  over  objection,  read  from  the  opinion  of  another  court 
in  another  case,  was  not  reversible  error,  in  the  absence  of  a  showing 
of  abuse  of  its  discretion. — In  re  Williams'  Estate,  192. 

Trial — Directing  Verdict — Rule. 

4.  No  cause  should  be  withdrawn  from  the  jury,  unless  recovery  can- 
not be  had  upon  any  view  which  may  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  establish. — Conway  v.  Monidah  Trust, 
244. 

Same — ^Undisputed  Facts — Directing  Verdict. 

5.  Where  the  facts  in  a  personal  injury  action  are  undisputed  and 
such  that  reasonable  men  can  draw  but  one  conclusion  from  them, 
the  case  presents  in  effect  an  agreed  statement  of  facts,  and  only 
questions  of  law  determinable  by  l£e  court. — Conway  v.  Momdah  Trust, 
244. 

Personal  Injuries — Contributory  Negligence — Demurrer. 

6.  A  plea  of  contributory  negligence  may  be  coupled  with  a  denial 
of  primary  negligence;  hence  it  was  error  to  sustain  a  demurrer  to 
an  answer  so  pleading,  in  an  action  for  damages  for  the  death  of 
plaintiff's  intestate  alleged  to  have  been  caused  by  the  negligent 
driving  of  an  automobile. — ^Lewis  v.  Steele,  300. 

Same — ^Demurrer — ^What  not  Harmless  Error. 

7.  Error  in  sustaining  a  demurrer  to  the  plea  of  contributory  negli- 
gence, because  coupled  with  a  denial  of  negligence  on  defendant's  part, 
thus  rendering  inadmissible  any  evidence  on  contributory  negligence 
as  a  defense,  held  prejudicial,  notwithstanding  evidence  suggesting  con- 
tributory negligence  was  admitted  during  the  trial  and  instructions  on 
the  subject  were  given. — ^Lewis  v.  Steele,  300. 

Licenses — Itinerant  Venders — Complaint — Sufficiency. 

8.  Complaint  in  an  action  to  recover  a  license  fee  under  Chapter  110, 
Laws  1911,  the  manifest  import  of  which  was  that  defendant,  without 
first  procuring  a  license,  engaged  in  the  business  of  itinerant  vender, 
and  in  the  business  of  soliciting  orders,  held  sufficient  to  charge  liability 
for  the  license-  as  itinerant  vender  at  least,  and  that  therefore  a  de-~ 
murrer  to  the  pleading  was  properly  overruled. — State  v.  Turnmire,  331. 

Quieting  Title  —  Injunction  —  Removal  of  School  Building  —  Complaint  — 
Sumciency. 

9.  In  a  suit  to  quiet  title  to,  and  for  an  injunction  against  removing, 
a  school  building  located  on  land  deeded  to  defendant  district,  with  the' 
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condition  that  when  abandoned  for  school  purposes  it  shonld  revert 
back  to  the  grantor,  complaint  which  alleged  that  defendant,  with  in- 
tent to  abandon  the  premises,  ceased  to  use  them  for. school  purposes, 
quit  them  and  allowed  plaintiff  to  re-enter,  and  that  the  district  had 
offered  the  building  for  sale,  held  sufficient,  a  technical  abandonment 
not  being  necessary  to  plaintiff's  suit. — Hauf  y.  School  District  No.  1. 
395. 

CSties    and    Towns — Injunction — ^Police   Officers — ^Physical    E!zamination — 
Complaint — Insufficiencj. 

10.  The  complaint  of  a  city  taxpayer  which  omitted  to  show  that  he 
was  a  police  officer,  or  that  he  would  suffer  a  special  injury  by  a  reso- 
lution of  the  council  authorizing  the  appointment  ef  a  commission 
to  make  a  physical  examination  of  the  members  of  the  police  force 
for  the  purpose  of  ascertaining  whether  any  one  of  them  had,  by 
reason  of  old  age  or  disease,  oecome  permanently  incapacitated  to 
discharge  the  duties  of  his  office,  was,  under  section  6643,  Bevised 
Codes,  insufficient  as  a  basis  for  an  injunction  to  restrain  the  exam- 
ination or  the  incurring  of  the  expense  incident  to  it. — ^Larkin  y.  City 
of  Butte,  410. 

Unauthorized  Expenditures — Complaint — Insufficieney. 

11.  A  complaint  against  a  city  alleging  an  unauthorized  purchase  of 
apparatus  was  insufficient  to  warrant  an  injunction  in  the  absence  of 
an  averment  that  a  claim  in  payment  thereof  had  been  presented  to 
and  allowed  by  the  council. — Larkin  y.  C^ty  of  Butte,  410. 

Beal  Property — Use  and  Occupation — Conyersion — Complaint— Insufficiency. 

12.  A  complaint  alleging  defendant's  occupancy  and  use  of  plaintiff's 
land,  the  value  of  its  use,  refusal  to  pay  and  that  th^  defendant  fed 
the  hay  raised  thereon,  but  failing  to  aver  acts  which  constituted  a 
breach  of  contract  or  a  civil  wrong,  was  insufficient  to  state  a  eause 
of  action.— Elijah  y.  Wright,  438. 

Pleading — Insufficient  Complaint  not  Aided  by  Reply. 

13.  Since  the  allegations  of  a  replj  are  deemed  by  the  statute  to  be 
denied,  they  cannot  aid  on  insufficient  complaint. — ^Elijah  y.  Wright, 
438. 

Same — Writing — ^Presumptions. 

14.  For  the  purposes  of  pleading,  it  will  be  presumed,  In  the  absence 
of  an  allegation  to  that  effect,  that  a  lease  was  in  writing,  if  a  writing 
was  necessary  to  its  validity. — Elijah  v.  Wright,  438. 

Same — Amendment — When  Befusal  not  Error. 

15.  Where,  if  allowed,  the  defect  in  a  complaint  would  not  have  been 
cured  by  an  amendment  offered  during  trial,  its  refusal  was  not  error. 
BUjah  y.  Wright,  438. 

Physicians  and  Surgeons — Malpractice — ^Complaint — Sufficiency. 

16.  A  complaint  stating  that  defendant  physician,  employed  to  treat 
plaintiff's  broken  leg,  "failed  to  exercise  ordinary  care  and  skill,"  and 
so  carelessly  and  negligently  treated  the  fracture  as  to  displace  the 
bones,  causing  shortening  of  the  leg  and  pain,  suffering  and  damages, 
and  alleging  in  traversable  form  the  acts  or  omission  of  defendant  on 
which  recovery  is  sought,  showing  they  occurred  through  defendant's 
negligence,  is  sufficient.— -Stokes  v.  Long,  470. 

Exceptions— Beview — Statutes. 

17.  Held,  that  Chapter  135,  Laws  of  1915,  dispensing  with  the  neces- 
sity of  formal  exceptions,  governs  the  procedure  in  civil— -not  eziminal — 
causes. — State  y.  Lewis,  495. 
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Sminent  Domain — Trial  Practice — Right  to  Open  and  Qose. 

18.  Quaere:  Has  the  owner  of  land  soaght  to  be  condemned  the  right 
to  open  and  dose  on  the  question  of  damages  f— Interstate  Power  Co. 
▼.  Anaconda  Copper  Min.  Co.,  509. 

Same — Complaint — Description  of  Land — Sufficiency. 

19.  Complaint  in  a  condemnation  suit  which  described  the  land  by 
metes  and  bounds  on  three  sides,  and  on  the  fourth  merely  designated 
a  navigable  river  as  the  boundary,  without  stating  that  by  the  latter 
description  the  high  or  low  water  mark  was  meant,  held  sufficient  to 
meet  the  requirement  of  section  4529,  Revised  Codes. — Interstate  Power 
Co.  V.  Anaconda  Copper  Min.  Co.,  509. 

Same — Area  of  Land. 

20.  Under  section  7337,  Revised  Codes,  the  area  of  the  land  sought 
to  be  acquired  by  condemnation  proceedings  is  not  required  to  be 
stated  in  the  petition. — Interstate  Power  Co.  v.  Anaconda  Copper  Min. 
Co.,  509. 

Same — ^Unnecessary  Allegations. 

21.  Where  plaintiff  electric  power  company  in  m  eondemnation  pro- 
ceeding alleged  sufficient  facts  to  show  that  the  use  sought  to  be  made 
of  the  land  was  a  public  one,  it  was  not  necessary  to  specifically  allege 
that  there  was  a  present  or  prospective  demand  for  its  product^.-^ 
Interstate  Power  Co.  v.  Anaconda  Copper  Min.  Co.,  509. 

Juvenile  Delinquents — ^Petition — Contents. 

22.  The  petition  to  have  a  juvenile  delinquent  committed  under  the 
provisions  of  Chapter  122,  Laws  of  1911,  must,  among  other  things, 

'  charge  that  the  persons  having  the  custody  of  the  child  are  unfit,  un- 
willing or  unable  to  care  for,  educate,  control  or  discipline  it,  or  that 
their  consent  has  been  obtained  that  the  delinquent  might  be  taken  from 
them. — In  re  Satterthwaite,  550. 

Same — Citation — ^Failure  to  Serve — Effect. 

23.  The  person  from  whose  custody  a  child  is  intended  to  be  taken 
under  the  Juvenile  Delinquent  Act  must  be  made  a  party  and  receive 
notice  by  citation;  failure  to  give  it  will  render  subsequent  proceed- 
ings void. — In  re  Sfitterthwaite,  550. 

Breach  of  Contract — Material  Variance — New  Trial. 

24.  The  variance  presented  on  the  trial  of  an  action  for  the  breach  of 
a  contract  of  sale  of  cattle,  in  which  plaintiff  relied,  not  upon  the 
contract  as  written,  and  set  out  in  the  complaint,  but  upon  a  modifica- 
tion thereof,  not  pleaded,  to  the  effect  that  a  portion  of  the  cattle  should 
be  delivered  at  a  place  different  from  that  originally  agreed  upon,  at 
an  additional  cost  to  the  seller,  was  such  as  may  have  prejudiced  de- 
fendant, who  was,  therefore,  entitled  to  a  new  trial. — ^Ryan  Co.  v. 
Russell,  596. 

Militia — Trespass — ^Destruction  of  Property — Civil   Liability — Justification 
— Pleading. 

25.  The  defense  in  an  action  in  trespass  that,  while  engaged  in  re- 
storing law  and  order  in  a  city  proclaimed  by  the  governor  to  be  in 
a  state  of  insurrection,  defendants,  as  officers  of  the  organized 
state  militia,  were  justified  in  having  plaintiff's  stock  of  liquors  de- 
stroyed for  an  alleged  infraction  of  a  rule  limiting  their  sale  to  certain 
hours,  must  be  specially  pleaded  both  at  common  law  and  under  the 
Codes;  in  the  absence  of  such  pleading,  evidence  to  show  justification 
was  inadmissible. — Herlihy  v.  Donohue,  601. 

POLICE  GFTICERS. 
See  Cities  and  Towns,  15-17;  False  LnprisonoMnt,  1-3. 
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POLICE  POWER. 
Poww  to  destroy  private  property, — see  Cities  and  Towns,  9. 

Surrender  of — Constitution. 

1.  Though  no  specific  provision  of  the  Constitution  forbids  it,  the 
legislature  is  without  authority  to  surrender  altogether  the  police  power. 
Public  Service  Commission  v.  City  of  Helena,  527. 

Cities  and  Towns. 

2.  However  positive  the  terms  of  the  grant  of  police  power  to  a  mu- 
nicipality, the  state  will  be  held  to  have  retained  its  original  jurisdic- 
tion over  the  same  subject,  and  to  possess  the  liuthority  to  exercise  it 
concurrently  with  the  municipality. — Public  Service  Commission  v.  City 
of  Helena,  527. 

Stlate — Extent. 

3.  Under  its  police  power,  the  state  may  regulate  or  control  every 
act  or  thing  within  its  jurisdiction  which  tends  to  subvert  the  govern- 
ment, to  injure  the  public,  to  destroy  the  morals  of  the  people,  or  to 
disturb  the  peace  and  good  order  of  society. — Herlihy  v.  Donohue,  601. 

POLL  TAXES. 
See  Taxation,  9-13. 

POWER  OF  SALE. 
See  Mortgages,  10,  12,  23. 

PRESCRIPTION. 
Title  by, — see  Waters  and  Water  Rights,  9. 

PRESUMPTIONS. 
See,  also,  Taxation,  1;  Banks  and  Banking,  1. 
Good  character, — see  Instructions,  6. 

Carrier  and  Passenger — ^Derailment — ^Jury  Question. 

1.  The  derailment  of  a  railway  car  in  which  plaintiff  was  riding  as 
a  passenger,  raised  a  presumption  of  negligence;  a  showing  to  the 
contrary  by  defemdant  presented  a  question  for  the  jury. — Freeman 
V.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  1. 

Same — Plaintiff  may  Rely  on.  When. 

2.  Where  the  record  did  not  establish  the  cause  of  a  derailment,  plain- 
tiff was  not  deprived  of  the  presumption  incident  to  the  derailment. 
Freeman  v.  Chicago,  M.  k  St.  P.  Ry.  Co.,  1. 

Railroads — Killing  of  Livestock — Negligence. 

3.  Where  the  presumption  of  negligence  on  the  part  of  a  railroad 
company  in  the  killing  of  livestock  by  one  of  its  trains  relied  on  by 
plaintiff  (Rev.  Codes,  sec.  4309),  is  confronted  with  testimony  of  its 
train  operatives  tha!  there  was  not  any  negligence  on  their  part,  the 
result  is  a  conflict  of  evidence  resolvable  by  the  jury;  hence  a  directed 
verdict  in  favor  of  defendant  was  properly  refused. — Johnson  v. 
Chicago,  Milwaukee  &  St.  P.  Ry.  Co.,  73. 

Criminal  Law — ^Denial  of  Public  Trial — Prejudice. 

4.  Where  one  accused  of  crime  shows  that  he  was  denied  a  public 
trial  contrary  to  the  provision  of  section  16,  Article  III,  of  the  Con- 
stitution, the  law  imputes  prejudice.— €tate  v.  Keeler,  205. 

Taxation — Validity. 

5.  Every  presumption  favors  the  validity  of  a  tax  collected  from  an 
owner  of  property,  and  before  he  can  escape  his  full  part  of  the  burden 
imposed  for  state  and  local  purposes,  he  must  present  facts  disclosing 
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that  tlie  taxes  bad  been  paid  and  tbe  lien  fallj  disebarged. — Anaeonda 
Copper  Min.  Co.  y.  BaTalli  Conntj,  422. 

Pleading — ^Writing. 

6.  For  the  purposes  of  pleading,  it  will  be  presumed^  in  the  absence 
of  an  allegation  to  that  effect,  thkt  a  lease  was  in  writing,  if  a  writing 
was  neeessarx  to  its  yaliditj. — Elijah  v.  Wright,  438. 

Appeal  and  Error. 

7.  In  entering  npon  its  investigation  of  an  appeal,  the  supreme  eourt 
induces  the  presumption  that  the  ruling  of  the  trial  court  is  correct; 
and  if  its  order  directing  a  verdict  of  not  guilty  can  be  justified  upon 
any  ground,  it  will  be  upheld.— State  ▼.  Bockj  Mountain  Elevator  Co., 
487. 

FKIMABT  ELECTIONS. 

See  Elections,  1. 

PRINCIPAL  AND  AGENT. 
Declarations  of  agent, — see  Evidence,  9,  10. 
Fraud  in  assignment  of  mortgage  by  agent, — see  Mortgages,  28. 
Fraud  bj  agent — Ratification, — see  State  Lands,  5. 
Privileged  communication — Waiver, — see  Evidence,  12. 
Tort  of  agent, — see  Telegraphs,  2. 


PRIVILEGED  OOMMUNICATIONa 
Principal  and  agent, — see  Evidence,  12. 

PROBATE  PROCEEDINGa 
Will*— Trial. 

1.  Where  in  a  will  contest  the  district  court  reserved  its  decision  npon 
proponent's  offer  of  it  for  probate  and  then  after  a  jury  trial,  rendered 
judgment  rejecting  it,  complaint  that  the  offer  was  never  passed  upon 
was  without  merit. — Li  re  Williams'  Estate,  192. 

Same — Contest — ^Wealth  of  Beneficiary — Evidence — Admissibility. 

2.  Evidence  of  the  great  wealth  of  the  principal  beneficiary  under  a 
will  attacked  for  incapacity  of  the  testatrix  and  undue  infiuence,  was 
admissible  as  tending  to  show  an  unnatural  disposition  of  her  property, 
it  appearing  that  by  it  she  practically  disinherited  her  grandchild,  who 
was  her  only  near  blood  relation  and  for  whom  she  had  always  mani- 
fested the  greatest  affection. — In  re  Williams'  Estate,  192. 

Same — ^Finding — Inconsistency. 

3.  A  finding  of  want  of  testamentary  capacity  is  not  so  far  incon- 
sistent with  one  of  undue  influence  that  both  may  not  stand. — ^In  re 
Williams'  Estate,  192. 

Same — Appeal  and  Error — Burden  on  Appellant. 

4.  Where  the  i>robate  of  a  will  was  attacked  on  the  grounds  of  want 
of  publication,  incapacity  of  the  testatrix  and  undue  influence,  and  a 
decree  rendered  based  on  findings  sustaining  all  such  grounds,  appel- 
lants had  the  burden  of  showing  that  all  the  findings  were  erroneoas, 
since  the  correctness  of  any  one  of  them  was  sufficient  to  sustain  the 
decree. — In  re  Williams'  Estate,  192. 

PROCESa 
Subpoena — County  attorney  may  issue, — see  Mandamus,  4. 


PROHIBITION. 
When  issuance  of  writ  not  premature, — see  Habeas  Corpus,  3. 
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peomissoby  notes. 

See  Negotiable  Instramenta. 

PUBLIC  JjANI^. 

Bee,  also,  State  LandB. 
Etteci  of  Entrj. 

1.  So  long  as  there  is  an  existing  entry  of  record,  valid  on  its  face, 
tlie  land  covered  by  it  must  be  regarded  as  withdrawn  from  the  public 
domain,  and  titler  to  it  cannot  be  initiated  bv  a  new  entry  or  otherwise. 
Pierce  v.  Chicago,  Milwaukee  &  P.  8.  By.  Co.,  110. 

Patent— Title  Belates  to  What  Date. 

2.  Title  to  public  lands  acquired  by  an  entryman  through  patent  re- 
lates to  the  date  of  his  entry. — Pierce  v.  Chicago,  Milwaukee  &  P.  S. 
Hj.  Co.,  110. 

Entiy — Cancellation — Conveyance   to    Railroad    Before  Patent — Title    Ac- 
auired. 

3.  Prior  to  the  cancellation  of  an  entry  on  public  land,  defendant  rail- 
way company  had  obtained  a  quitclaim  deed  to  a  strip  thereof  for  right 
of  way  purposes  from  the  entryman,  filed  a  map  of  definite  location  of 
its  line  in  the  local  land  office,  which  was  approved  by  the  secretary  of 
the  interior,  and  constructed  its  road.  After  the  cancellation,  another 
person  entered  the  land  and  secured  patent.  Held,  in  an  action  by  the 
second  entryman,  that  the  railway  company  acquired  title  to  the  right 
of  way  strip,  good  as  against  plaintiff. — ^Pierce  v.  Chicago,  Milwaukee 
ft  P.  8.  By.  Co.,  110. 

PUBLIC  SEBVICE  COMMISSION. 

Cities  and  Towns — Water  Plants — Indebtedness — Powers. 

1.  The  powor  exercised  by  a  city  under  section  3259,  subdivision  64, 
to  issue  bonds  and  procure,  own  and  control  a  water  system,  is  pro- 
prietary in  character,  as  distinguished  from  its  governmental  capacity. 
Public  Service  Com.  v.  City  of  Helena,  527. 

Same — Water -Plants — Control  by  State. 

2.  Where  a  city  acquires  a  water  supply  without  resort  to  indebted- 
ness beyond  the  constitlitlonal  three  per  cent  of  the  city's  taxable  prop- 
erty, it  stands  on  an  equal  footing  with  an  individual  or  private  cor- 
poration engaged  in  furnishing  water  to  it  and  its  inhabitants,  and  is 
subject  to  sJl  reasonable  regulation  and  control  bv  the  state  under  the 
police  power. — Public  Service  Com.  v.  City  of  Helena,  527. 

Same — ^Water  Plants — ^Regulation  by  PnbUc  Service  Commission. 

3.  A  city  which  has  acquired  a  water  supply  by  resorting  to  the  ex- 
tended limit  of  indebtedness  is  not  thereby  exempted  from  control  and 
regulation  by  the  state  through  the  agency  of  the  Public  Service  Com- 
mission under  Chapter  52,  Laws  of  1913. — Public  Service  Com.  v.  City 
of  Helena,  527. 

Same — ^Water  Plants — Indebtedness — Constitution. 

4.  Under  the  rule  that,  since  the  state  Constitution  limits,  rather  than 
I  grants,  power,  any  provision  of  that  instrument  open  to  construction 
I                            should  be  held  to   come  within  the  general  rule,   unless   a   contrary 

conclusion  is  forced  by  the  circumstances  of  the  particular  case,  held 
that  the  provision  of  section  6,  Article  XIII,  of  the  Consti tuition,  rela- 
tive to  ownership  and  control  of  a  water  supply  procured  through  resort 
to  the  extended  limit  of  indebtedness,  and  application  of  revenue  there- 
from, must  be  understood  as  expressing  constitutional  restrictions  im- 
posed as  a  condition  to  the  exercise  of  the  privilege  implied  in  the 
provision  for  extended  indebtedness,  and  not  a&  a  grant  of  power  not 
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enjojed  bj  a  eitj  acquiring  a  water  sjrstem  without  incurriiig  addi- 
tional indebtedness. — ^Publie  Service  Cbm.  t.  dtj  of  Helena,  527. 

Same — ^Police  Power. 

5.  However  positive  the  terms  of  the  grant  of  police  power  to  a  mn- 
nieipalitjy  the  state  will  be  held  to  have  retainea  its  original  jnrisdie- 
tion.  over  the  same  subject,  and  to  possess  the  authority  to  exercise  it 
eoncurrentlj  with  the  municipality. — ^Public  Service  Com.  v.  City  of 
Helena,  527. 

Same— Public  Service  Commission — ^Constitution. 

6.  Chapter  52,  Laws  of  1913,  creating  a  Public  Service  Commission 
and  defining  its  powers,  does  not  infringe  the  provision  of  section  36, 
Article  V,  of  the  Constitution,  prohibiting  the  delegation  of  certain 
powers  to  special  commissions,  the  Public  Service  Commission  not  being 
a  "special  commission"  within  the  meaning  of  that  section. — ^Public 
Service  Com.  v.  City  of  Helena,  527. 

8ame — Water  Bentals — Not  Taxes. 

7.  Chapter  52,  Laws  of  1913  above,  does  not  run  counter  to  section  4, 
Article  XII,  of  the  Constitution,  prohibiting  the  legislature  from  levy- 
ing taxes  for  municipal  purposes,  no  tax  being  actually  levied  by  the 
commission  and  the  regulation  of  water  rentals  not  constituting  a  levy 
of  taxes. — ^Public  Service  Com.  v.  City  of  Helena,  527. 

Same — Public  Service  Commission — Regulations  must  be  Reasonable. 

8.  Regulations  made  by  the  Public  Service  Commission  must  be  rea- 
sonable in  order  to  be  valid,  and  any  regulation  which  imposes  upon  a 
city  an  obligation  which  is  invalid  is  not  reasonable. — ^Public  Service 
Com.  V.  City  of  Helena,  527. 

Same— Water  Plants — Constitution — "Revenues" — ^Definition. 

9.  The  "revenues'*  referred  to  in  section  6,  Article  XIII,  of  the  Con- 
stitution, which  must  be  devoted  to  a  discharge  of  the  indebtedness 
incurred  in  procuring  the  water  system,  are  the  net  revenues, — the  gross 
receipts  less  the  necessary  operating  expenses, — against  which  the  ex- 
pense of  regulation  by  the  Public  Service  Commission,  if  reasonable,  is 
chargeable. — Public  Service  Com.  v.  City  of  Helena,  527. 

dame — Public  Service  Commission — Powers — How  to  be  Construed. 

10.  Chapter  52,  Laws  of  1913,  conferring  authority  upon  the  Public 
Service  Commission,  must  be  construed  in  harmony  with  the  theory  of 
self -government  in  cities  and  the  retention  of  police  power  by  the  state. 
Pubbc  Service  Com.  v.  City  of  Helena,  527. 

Oame — ^Water  Plants — Control  and  Supervision. 

11.  Chapter  52  does  not  take  away  from  a  city  the  active  management 
of  its  water  plant  or  the  authority  to  appoint  or  supervise  the  officers 
and  employees  necessary  to  operate  it. — Public  Service  Com.  v.  City  of 
Helena,  527. 

PUBLIC  TRIAL. 

Defendant  accused  of  crime  entitled  to  public  trial, — see  Criminal  Law, 
5,6. 

QUIETING  TITLE. 
See,  also.  New  Trial,  1. 

Injunction — Removal  of  School  Building — Complaint — Sufficiency. 

1.  In  a  suit  to  quiet  title  to,  and  for  an  injunction  against  renH>ving, 
a  school  building  located  on  land  deeded  to  defendant  district,  with  the 
condition  that  when  abandoned  for  school  purposes  it  should  revert 
back  to  the  sjantor,  complaint  which  alleged  that  defendant,  with  in- 
tent to  abandon  the  premises,  ceased  to  use  them  for  school  purposes, 
quit  them  and  allowed  plaintiff  to  re-enter,  and  that  the  district  bad 
offered  the  building  for  sale,  held  sufficient,  a  technical  abandonment 


id 


Real  Property.  681 

not  being  neeffisary  to  plaintiff's  suit. — Hauf  v.  School  District  No.  1, 
395. 

oame — Equitj — Jurisdiction. 

2.  The  district  court  had  jurisdiction,  under  its  equity  powers,  of  a 
suit  of  the  character  mentioned  in  paragraph  1,  tupra. — Hauf  v.  School 
Diat.  No.  1,  396. 

Barred  Mortgage. 

3.  Notwithstanding  a  mortgage  had  ceased  to  be  a  lien  upon  the  prop- 
erty, it  was  a  cloud  upon  the  title  thereto,  because  it  was  ostensibly  a 

-mortgage  valid  on  its  face  and  required  extrinsic  evidence  to  demon- 
strate that  it  was  in  fact  of  no  force. — Berkin  v.  Healy,  398. 

BAILROADS. 

See,  also,  Personal  Injuries,  1-^,  20-24,  38-40;   Public  Lands,  3;   Taxa- 
tion, 7. 

Elilling  of  Livestock — ^Negligence — Presumptions. 

1.  Where  the  presumption  of  negligence  on  the  part  of  a  railroad 
company  in  the  killing  of  livestock  by  one  of  its  trains  relied  on  by 
plaintiff  (Rev.  Codes,  sec.  4309),  is  confronted  with  testimony  of  its 
train  operatives  that  there  was  not  any  negligcmce  on  their  part,  the 
result  is  a  conflict  of  evidence  resolvable  by  the  jury;  hence  a  directed 
verdict  in  favor  of  defendant  was  properly  refused.— -Johnson  v.  Chicago, 
Milwaukee  Ar  St.  Paul  By.  Co.,  73. 

BAPE. 
See  Criminal  Law,  1-6. 

BATIPICATION. 
Fraud  by  agent, — see  State  Lands,  5. 

REAL  PROPERTY. 
See,  also,  Mortgages;  Waters  and  Water  Rights;  Animals. 

Sales — Contract  to  Reeonvey — Mortgages. 

1.  The  owner  of  realty  may  sell  it  and  receive  back  an  agreement  for 
a  reconveyance  the  consideration  for  which  is  a  pre-existing  debt, 
without  establishing  the  relation  of  mortgagor  and  mortgagee,  the 
effect  of  the  transaction — as  to  whether  it  constitutes  a  sale  or  a 
mortgage — depending  upon  the  intention  of  the  parties  to  be  ascer- 
tained from  the  attendant  circumstances. — Dunne  v.  Yund,  24. 

Trespass — Actual  or  Constructive  Possession  of  Land  Sufficient. 

2.  Actual  or  constructive  possession  is  sufficient  to  maintain  an  action 
of  trespass  on  land. — Coburn  Cattle  Co.  v.  Hensen,  252. 

Fixtures — What  Constitutes. 

3.  Li  the  absence  of  anything  showing  an  intention  to  the  contrary, 
things  affiLxed  to  realty — such  as  buildings  resting  upon  foundations  im- 
bedded in  the  soil — are  part  of  the  realty  and  pass  with  it;  hence 
ownership  of  such  a  structure  necessarily  followed  ownership  of  the 
land  rightfully  decreed  to  plaintiff. — Hauf  v.  School  Dist.  No.  1,  395. 

Use  and  Occupation — Conversion — Complaint — ^Insufficiency. 

4.  A  complaint  alleging  defendant's  occupancy  and  use  of  plaintiff's 
land,  the  value  of  its  use,  refusal  to  pay  and  that  the  defendant  fed  the 
hay  raised  thereon,  but  failing  to  aver  acts  which  constituted  a  breach 
of  contract  or  a  civil  wrong,  was  insufficient  to  state  a  cause  of  action^ 
Elijah  V.  Wright,  438. 
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BECOBD  ON  APPBALu 
Judgment-roll — Snfflcieiicy, — see  Appeal  and  Error,  15. 


REFORMATION  OF  INSTRUMENTa 

Mifltake— MntaaUty. 

1.  6ait  to  reform  a  deed  does  not  lie  where  the  alleged  mist!iike  in 
the  description  of  the  land  was  not  mutnaL — ^R.  M.  Cobban  Realtj  Go. 
T.  Chieago  ete.  Rj.  Co,  256 

REH^EASE. 
See  Personal  Injuries,  27. 

RJBMOYAL  OF  CAUSE& 
Record  on  appeal, — see  Appeal  and  Error,  8. 

REPLY. 
As  aid  to  insoffieient  complaint, — see  Pleading  and  Practice,  13. 


RES  ADJX7DICATA. 
8ee  Judgments,  1. 

RESCISSION. 

Aeceptance  of  Renefits — EstoppeL 

1.  One  who  bought  what  at  the  time  he  deemed  a  right  to  make  imme- 
diate homestead  entrj  of  public  land,  but  which  subsequently  proved 
to  be  no  more  than  a  possessory  right  upon  unsurveyed  land,  and 
with  such  knowledge  entered  the  land  as  a  homestead  when  declared 
open  to  settlement,  made  two  partial  payments  under  his  agreement, 
and  then,  after  expiration  of  two  years,  brought  an  action  to  rescind 
and  recover  back  his  payments,  was,  under  section  5009,  Revised  Codes^ 
not  entitled  to  prevaiL — ^Hills  y.  Johnson,  65. 

RULES. 
Of  employer, — see  Personal  Injuries,  21,  22,  26. 


RULES  OP  COURT. 
Attorneys'  f ees,-Hiee  CosU,  2. 

SALES. 
Of  livestock, — see  Contracts,  1. 
Of  municipal  bonds, — see  Contracts,  8-11. 
Of  realty  with  agreement  for  reconveyance — Effect,— see  Real  Property,  L 


SCHOOLS  AND  SCHOOL  DISTBICTa 
Removal  of  school  building, — see  Quieting  Title,  1,  2. 

SEDUCTION. 
Survival  of  action, — see  Actions,  1. 

SHERIFFS. 

Judgment — Assignment — Execution — Wrongful  Payment  of  Procee<l8. 

1.     After  an  abstract  of  jiulfifment  rendered  in  a  justice's  c^urt  had 
been  filed  in  the  district  court,  all  claim  to  the  proceeds  thereof  was 
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Anigned  for  value;  the  asiignee  caused  ezecutloii  to  be  issued  and  the 
monej  due  thereon  was  eolleeted  hj  defendant  sheriff,  who  refused  to 
pay  it  to  the  assignee  but  turned  it  oyer  to  the  judgment  creditor  in 
an  action  against  the  assignor  brought  after  the  assignment  had  been 
made.  Held,  that  the  assignee  was  entitled  to  the  money. — ^Kitts  t. 
Woods,  569. 

SLANDER. 

See  Libel  and  Slander. 

SPECIAL  IMPBOVEMENT  DISTRICXa 
See  Cities  and  Towns,  10-15. 

STATE. 
Appropriations, — see  Constitutional  Law,  12,  18,  16. 
Police  power, — see  Polico  Power. 
Power  to  exempt  its  officers  from  payment  of  fees, — see  Mortgages,  19. 

STATE  BOABD  OF  EXAMINERS  FOR  NTTRSEa 

See  Nurses,  1-5. 

STATE  FIRE  MARSHAL. 
See  Fire  Marshal 

STATE  LANDS. 

Control  and  Disposition  of — Statutes  Applicable. 

1.  Held,  that  Chapter  147,  Laws  of  1909,  supersedes  all  prior  and 
existing  statutes  having  to  do  with  the  control  and  disposition  of  state 
lands. — State  ez  rel.  Danaher  y.  Miller,  562. 

Purchaser's  Bond — Not  Required. 

2.  A  purchaser  of  state  lands  is  not  required  to  give  bond  to  secure 
deferred  payments  of  the  purchase  price. — State  ez  rel.  Danaher  ▼. 
Miller,  562. 

Certificate  of  Purchase— Duty  of  Governor — Mandamus. 

3.  Mandamus  lies  to  compel  the  governor,  as  president  of  the  state 
board  of  land  commissioners,  to  sign  a  certificate  of  purchase  of  state 
lands,  his  duty  in  this  respect  being  a  purely  ministerial  one. — State 
ex  rel.  Danaher  v.  Miller,  562. 

Sale — Fraud — Mandamus — Jurisdiction. 

4.  The  formal  approval  by  the  state  board  of  land  commissioners  of 
a  sale  of  state  lands  did  not  conclude  the  district  court  from  investi- 
gating in  a  proceeding  to  compel  by  mandamus  the  issuance  of  a  certi- 
ficate of  purchase,  the  question  of  fraud  claimed  to  have  entered  into 
the  sale. — State  ex  rel.  Danaher  ▼.  Miller,  562. 

Same — Principal  and  Agent — Ratification. 

5.  Under  the  rule  that  ratification  of  an  unauthorised  act  has  the  effect 
of  a  prior  authorization,  held  that  a  purchaser  of  state  lands  who,  in- 
stead of  repudiating  her  husband's  conduct  in  stifling  competition  at 
the  sale,  with  knowledge  thereof  endeavored  to  compel  transfer  of 
the  land  to  her,  ratified  his  act  and  became  bound  by  it.^-State  ez  rel. 
Danaher  v.  Miller,  562. 

Fraud  as  to  Fart  of  Transaction — Effect. 

6.  Where  two  parcels  of  state  lands  were  sold  to  the  same  person 
at  the  same  sale,  but  separately  as  required  by  law,  and  fraud  entered 
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into  the  lale  of  one  onlj,  tlie  buyer  was  eatitled  to  a  eertiileate  of 
purchase  for  the  tract  free  from  the  taint  of  wrongdoing,  and  was  prop- 
nlj  denied  relief  as  to  the  other.— State  ex  icL  DanalMr  ▼•  Miller^  5^ 

STATE  MILITIA. 
See  MiUtin. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions;  Mortgages,  20. 

STATUTES. 
(List  of  Statutes  of  Montana  Cited  or  Commented  npon.) 

Bannack  Statutbs. 

Page  350 51 

Page  121 458 

Page  430 443 

Laws  ot  1867. 
Page  103 446 

CODmXD  STATTTTni  ov  1871-72. 
Page  220 375 

Laws  or  1881. 
Page  12 376 

CoMPn^D  Statutes  or  1887. 

Section  250,  First  Division 446 

Section  495,  First  Division 60 

Sections  544,  545,  First  Division 217 

Section  201,  Fifth  Division -. 51 

Sections  1164  et  seq.,  Fifth  Division 60 

Sections  1000,  1003,  Fifth  Division 443,  444 

Sections  1665-1795,  Fifth  Division 462 

Section  1675,  Fifth  Division 463,  469 

Laws  or  1891. 
Page  73  (Revenues)    464,  574 

Laws  or  1893. 
Page  66  (Poll  Taxes)   675 

PouTicAL  Code  or  1895. 

Section  3718 469 

Section  5152 51 

CrviL  Code  or  1895. 

Section  3735 402 

Section  3792 402 

Section  3842 403 

Laws  or  1905. 
Page  62  (Cities  and  Towns)  20 

Bevised  Codes  or  1907. 

Section  362 375 

Section  1068 576 

Section  2498 425 

Section  2501 425 


Statutes.  685 

SectioiiB  2502-2562 465 

Section  2510    425,  426 

Section  2528 469 

Section  2550 426 

Section  2669 426 

Section  2670    426 

Sections  2692-2714 574  et  seq. 

Section  2714 577 

Section  2759 394 

Sections  2851-2856 ; 28« 

Section  2975 507 

Section  3052 373 

Sections  3052-3056 375 

Section  3116 375 

Section  3182 141 

Section  3214 20  et  seq. 

Section  3259,  subd.  64  534 

Section  3283 413 

Section  3287 413 

Sections  3304-3317 412 

Section  3305 412 

Section  3306 412 

Section  3308 412 

Section  3309 412 

Section  3314 412 

Section  3552   48,  51 

Section  3562,  subd.  3 591 

Section  3603,  subd.  1 232 

Section  3604 236 

Section  3694 593 

Section  3700 392 

Section  3735 592 

Sections  3897-3900 344 

Section  3899 344 

Section  3900 344 

Section  4309 74 

Section  4425 397 

Section  4427 397 

Section  4429 43 

Section  4529 513 

Section  4539 594 

Section  4684 40 

Section  4687 40 

Section  4726 21 

Section  4913 434 

Section  4995 69 

Section  4978,  subd.  4 593 

Section  5018 82 

Section  5052 323 

Section  5065    67,  69 

Section  5067 82 

Section  5069 146 

Section  5244 352 

Section  5332 321 

Section  5331 322 

Section  5362 322 

Section  5373    594 

Section  5422 568 

Section  5709 402 
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Section  5712 160 

Section  5715    32,  240 

Section  5723 278 

Sections  5723-5725   .' 240 

Section  5728  402  et  »eq. 

Section  5746 434 

Section  5749 403 

Section  5750 278 

Section  5755 109 

Section!  5757-5773  162 

Section  5758 162 

Section  5766    107,  108 

Section  5771 109 

Sections  5842-6037  364 

Section  5850 365 

Section  5851 364 

Section  5900 434 

Section  5903  435 

Sections  5905-5907 434 

Section  6032 364 

Section  6047    320,  322 

Section  6121 380 

Section  6229 42 

Section  6270 298 

Section  6314    297,  298 

Section  6315,  snbd.  4 58,  61 

Section  6329 290 

Section  6402 87 

Section  6447 14  et  seq. 

Section  6447,  subd.  3 116 

Section  6449 14  et  seq.,  342,  344 

Section  6451    342,  344 

Section  6472 403 

Section  6478 434 

Section  6494 243 

Section  6506 459 

Section  6507 459 

Section  6532 : 477 

Section  6534,  subd.  2 290 

Section  6535 291 

Section  6540,  subd.  2 608 

Section  6542,  subd.  2 434 

Section  6585 237,  512,  598 

Section  6586 598 

Section  0587 598 

Section  6589    31,  325 

Section  6593    230,  513 

Section  6643 412 

Section  6746 486 

Section  6757 144 

Section  6758 144 

Section  6784   337,  501 

Section  6785 512 

Section  6788    64,  65 

Section  6794 504 

Section  6799 476 

Section  6806 336 

Sections  6813-6847   240 

Section  68 1 4 241 
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Section  6827 241 

Section  6828 241 

Section  6830 241 

Section  6839 241 

Section  6861  30  et  seq. 

Section  6877 278 

Section  7140 299 

Section  7158 368 

Section  7105 154,  155 

Section  7166 155 

Section  7167    154,  155 

Section  7169 141,  154,  155 

Section  7196  .s 95 

Section  7206 458 

Section  7309 48 

Section  7331 515 

Section  7337 514 

Section  7718 368 

Section  7767    n 64,  65 

Section  7875 ; 78 

Section  7876 78 

Section  7914   15,  34 

Section  7917   15,  34 

Section  8021 455 

Section  8026   203,  237 

Section  8028,  snbd.  2 3,  74 

Section  8073 42 

Section  8107 873 

Section  8275  48  et  seq. 

Section  8324 132 

Section  8417 370 

Section  8663 87 

Section  8664 87 

Section  8671 87 

Section  8992 374 

Section  9006    374,  375 

Section  9006 373 

Section  9032 684 

Section  9189 380 

Section  9203 559 

Section  9204   559,  560 

Section  9271    501,  503 

Section  9309   374,  376 

Section  9323 190 

Section  9329 190 

Section  9330 191 

Section  9340 501 

Section  9346 501 

Section  9347 601 

Section  9350 504 

Section  9415 684 

Section  9486 557 

Section  9548 , 684 

Section  9630  et  seq 69 

Laws  of  1909. 

Chapter  114  (Disqualification  of  District  Judges) 468 

Chapter  147  (State  Lands) 667  ei  seq. 


688  Statutes  and  Statutory  Conbtbuction, 

Laws  or  1911. 

Chapter  5  (Assault  in  First  Degree) 190 

Chapter  110   (Itinerant  Venders) 332 

Chapter  122  (Delinquent  Children)   551  et  seq. 

Chapter  135  (Counties) 288 

m 

Laws  of  1913. 

Chapters  7  and  8  (Unfair  Discrimination) .491  et  seq. 

Chapter  27  (Renewal  of  Mortgages) 404 

Chapter  35  (Liquor  Licenses) , 393  et  $eq. 

Chapter  50  (Registration  of  Nurses) 95  et  seq. 

Chapter  52  (Public  Service  Commission) 534  et  «^. 

Chapter  79  (Fish  and  Game) 584 

Laws  or  1915. 

Chapter  21  (Indeterminate  Sentences) 190 

Chapter  28  (Farm  Loans) 380  et  »eq. 

Chapter  96  (Workmen's  Compensation)  7,  76  et  seq. 

Chapter  135  (Exceptions)  501 

STATUTES  AND  STATUTORY  CONSTRUCTION. 
See,  also,  Constitutional  Law. 

Statutory  Construction — Rule. 

1.  In  the  construction  of  statutes,  every  word  thereof  must  be  given 
some  meaning  if  it  is  possible  to  do  bo. — City  of  Butte  v.  Industrial 
Accident  Board,  75. 

Same. 

2.  Where  one  portion  of  a  statute  deals  with  the  subject  in  hand  in 
general  terms,  and  another  in  a  more  minute  and  definite  way,  and  the 
two  are  in  apparent  inconsistency  with  each  other,  they  must  be  read 
together  and  harmonized,  if  possible. — City  of  Butte  v.  Industrial  Acci- 
dent Board,  75. 

Statutes — Constitutionality — ^Who  may  not  Question. 

3.  One  not  prejudicially  affected  by  unconstitutional  clauses  of  a  stat- 
ute is  not  entitled  to  complain  of  its  unconstitutionality. — Hill  v.  Rae, 
378. 

Same — Partial  Invalidity. 

4.  The  insertion  of  a  void  provision  in  an  Act  otherwise  valid  does 
not  render  it  inoperative  as  a  whole  unless  the  objectionable  clause  is 
indispensable  to  its  operation  or  constituted  the  inducement  to  its  en- 
actment.— ^Hill  V.  Rae,  378. 

Same— Wisdom  of  Legislation. 

5.  In  determining  the  constitutionality  of  a  statute,  the  supreme  court 
may  not  concern  itself  with  the  accuracy  or  wisdom  of  the  view  enter- 
tained by  the  legislature  in  enacting  it. — Hill  v.  Rae,  378. 

Validity  of  Statute — Necessity  for  Determination. 

6.  The  validity  of  a  statute  will  not  be  determined  on  appeal  unless 
such  determination  is  necessary  to  a  decision  pf  the  particular  case. — 
State  V.  Rocky  Mountain  Elevator  Co.,  487. 

Statutes — Constitutionality — ^Who  may  not  Question. 

7.  One  not  affected  by  a  statute  will  not  be  heard  to  question  its  con- 
stitutionality.— Pohl  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  572. 

Same — Constitutionality — Rule. 

8.  In  determining  the  constitutionality  of  statutes,  courts  look  beyond 
the  mere  form  of  expression  to  the  object  and  purpose  of  the  legisla- 
tion.—Pohl  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  572. 
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street  eailwat8. 

Bee  Personal  Injuries,  34-37. 

SUBPOENA. 
Bee  Process. 

SUPREME  COURT. 
Costs  on  appealy-Hiee  Costs,  6. 
Jurisdiction, — see  Mandamus.  — 

SWIMMING-POOLS. 
Death  hj  drowning  in, — see  Personal  Injuries,  29-31* 

TAXATION. 
Increase  in  taxable  property  of  county — Office  and  officers, — see  Counties,  1. 
Special  assessments, — see  Cities'  and  Towns,  10-14. 

"Public  Purpose" — Constitution — Presumptions. 

1.  The  question  whether  a  particular  purpose  for  which  taxes  may  be 
'  levied  and  collected  is  a  public  one,  under  section  11,  Article  XII,  Con- 
stitution, is  for  the  legislature  in  the  first  instance,  and  courts  will  in- 
dulge every  reasonable  presumption  in  favor  of  the  legislative  decision 
in  this  respect. — ^Lewis  and  Clark  County  v.  Industrial  Accident 
Board,  6. 

Real  Property — Mineral  and  Other  Reservations. 

2.  Where  lands  are  sold  with  reservations  to  the  grantor  of  the  min- 
erals therein  and  the  right  to  mine  the  same,  as  well  as  of  a  right  of  way 
over  thcfm  for  mining  purposes  and  for  the  removal  of  timber  from  atl- 
joining  lands,  such  reservations  constitute  property  subject  to  taxation. 
Anaconda  Copper  Min.  Co.  v.  Ravalli  County,  422. 

Double  Taxation. 

3.  Where  an  assessor  listed  for  taxation  lands  with  the  reservations 
of  minerals,  mining  rights,  etc.,  to  the  grantee  for  the  full  cash  value, 
etc.f  and,  at  the  same  time,  assessed  the  grantor's  reservations  at  a  cer- 
tain amount  per  acre,  there  was  a  case  of  double  taxation  of  the  same 
property. — Anaconda  Copper  Min.  Co.  v.  Ravalli  County,  422. 

Bame — ^Who  may  Complain. 

4.  The  only  person  who  can  complain  of  a  double  assessment  is  the 
one  who  is  made  to  bear  more  than  his  proportion  of  the  burden  of 
taxation;  therefore  the  former  owner  of  the  lands  mentioned  above,  to 
whom  the  mineral  and  other  reservations  were  properly  assessed,  was 
not  in  a  position  to  complain  of  taxes  unjustly  exacted  from  his  gran- 
tees on  property  belonging  to  it. — Anaconda  Copper  Min.  Co.  v.  Ravalli 
County,  422. 

Payment  by  Other  Than  Owner — ^Effect. 

5.  Before  payment  of  A's  taxes  by  B  acts  as  a  full  discharge  of  B's 
obligation,  it  must  have  been  made  under  such  circumstances  that  it 
cannot  be  recovered  back. — Anaconda  Copper  Min.  Co.  v,  Ravalli  County, 
422. 

Validity — ^Presumptions. 

6.  Every  presumption  favors  the  validity  of  a  tax  collected  from  ah 
owner  of  property,  and  before  he  can  escape  his  full  part  of  the  burden 
imposed  for  state  and  local  purposes,  he  must  present  facts  disclosing 
that  the  taxes  had  been  paid  and  the  lien  fully  discharged. — Anaconda 
Copper  Min.  Co.  v.  RavaUi  County,  422. 

62  Mont.— 44 
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Bailroadfl — ^Telegrapli  Lines— 3j  Whom  AsBessable. 

7.  So  much  of  a  telegraph  line  used  exelnsiTely  for  railroad  purposes 
and  extending  along  the  right  of  way  across  the  state,  as  is  within  any 
given  county  is  assessable  by  its  assessor,  and  not  by  the  state  board 
of  equalization  as  part  of  the  "roadway/'  under  the  mandate  of  sec- 
tion 16.  Article  XII,  Gbnstitution,  that  term  including  only  the  bare 
strip  or  ground  upon  which  the  rails  are  laid. — Northern  Pacific  By. 
€o.  T.  Brogan,  461. 

Cities  and  Towns — Water  Bentals — Not  Taxes. 

8.  Chapter  52,  Laws  of  1913  above,  does  not  run  counter  to  section  4, 
Article  XII,  of  the  Constitution,  prohibiting  the  legislature  from  levy- 
ing taxes  for  municipal  purposes,  no  tax  l^ing  actually  levied  by  the 
public  service  commission  and  the  regulation  of  water  rentals  not  con- 
stituting a  levy  of  taxes. — Public  Service  Com.  v.  City  of  Helena,  527. 

Direct  Taxes — United  States  Constitution. 

9.  Sections  2  and  9,  Article  I,  United  States  Constitution,  which  de- 
clare that  if  direct  taxes  are  laid,  they  must  be  apportioned  among 
the  several  states^  according  to  population,  are  limitations  upon  the 
power  of  Congress  and  have  no  application  to  the  states;  they  could 
therefore  not  be  looked  to  in  support  of  an  attack  upon  the  statute 
imposing  a  poll  tax  (sees.  2692-2714,  Bev.  Codes). — ^Pohl  v.  Chicago, 
M.  k  St.  P.  By.  Co.,  572. 

Poll  Taxes — Constitution — ^Due  Process  of  Law.. 

10.  The  statute  imposing  a  poll  tax  held  not  subject  to  the  objection 
(see.  1,  14th  Amendment,  U.  S.  Constitution)  that  in  failing  to  provide 
for  notice  before  the  tax  is  levied  and  collected,  it  deprives  the  tax- 
payer of  his  property  without  due  process  of  law. — Pohl  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  572. 

Same — ^Exemption  from — Constitution. 

11.  Section  6,  Article  XII,  of  the  state  Constitution,  forbidding  the 
release  of  municipal  corporations  or  their  inhabitants  from  their  pro- 
portionate share  of  state  taxes,  reffers  only  to  state  taxes  and  not  to 
those  imposed  for  county  or  local  purposes, — such  as  poll  taxes. — Pohl 
V.  Chicago,  M.  A  St.  P.  By.  Co.,  572. 

Same — Nature  of  Imposition — Equal  Protection  of  Laws. 

12.  Held,  that  the  statute  imposing  a  poll  tax  is  a  police  regulation 
designed  to  carry  into  effect  the  provision  of  section  5,  Article  X,  of 
the  Constitution,  making  it  incumbent  upon  the  counties  of  the  state 
to  care  for  their  poor;  that  such  an  imposition  is  not  a  "tax"  within 
the  meaning  of  the  Constitution  and  revenue  measures  gemeraUy,  and 
therefore  not  subject  to  the  uniformity  rule  or  other  restrictions  in- 
cident to  such  measures. — Pohl  v.  Chicago,  M.  &  St.  P.  By.  Co.,  572. 

Same — County  Assessor  may  Collect. 

13.  The  legislature  could  properly  provide  that  the  county  assessor 
should  act  as  collector  of  poor  funds  in  the  shape  of  poll  taxes,  and  in 
performing  that  duty  such  officer  did  not  become  a  collector  of  taxes, 
contrary  to  constitutional  provision. — ^Pohl  v.  Chicago,  M.  ft  St.  P.  By. 
Co.,  672. 

TELEGBAPHS. 

See,  also,  Taxation,  7. 

Negligence  in  Transmission — Action  on  Contract  or  in  Tort. 

1.  One  sustaining  damage  through  the  negligence  of  a  telegraph  com- 
pany in  transmitting  or  delivering  a  message  may  sue  upon  the  contract 
if  one  exists  between  him  and  it,  or  waive  the  contract  and  sue  in  tort. 
Lahood  v.  Continental  Telegraph  Co.,  813. 
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Tort  of  Agent — ^PunitiTe  Damages — Liability  of  Company. 

2.  A  tcdegraph  company  may  be  made  to  respond  in  punitive  damages 
for  its  agent's  misconduct,  even  though  the  wrongful  act  was  unauthor- 
ized and  not  ratified  by  it. — ^Lahood  v.  Continental  Telegraph  Co.,  313. 

Fraudulent  Delay — Punitive  Damages — Statutes. 

3.  Where  the  element  of  fraud  cfntered  into  the  wrongdoing  of  a 
telegraph  operator  in  withholding  messages  to  and  from  a  customer 
of  his  company,  thus  enabling  him  to  profit  by  it,  the  provisions  of 
section  6047,  Revised  Codes,  awarding  the  right  to  punitive  damageiP; 
governed,  and  section  5363,  which  allows  the  injured  person  $50  in 
addition  to  his  actual  damages,  did  not. — ^Lahood  v.  Continental  Tele- 
graph Co.,  313. 

Bepeating  Messages — Applicability  of  Stipulation. 

4.  Ther  provision  on  a  telegraph  blank  for  repeating  messages  to  avoid 
mistake  has  no  application  to  a  case  in  which  damages  are  sought  for 
fraudulent  delay  in  transmission. — Lahood  v.  Continental  Telegraph  Co., 
313. 

daima  for  Damages — ^Presentation  of — Applicability  of  Stipulation. 

5.  The  stipulation  on  a  telegraph  blank  that  the  company  will  not 
be  liable  for  damages  or  statutory  penalties  where  claim  is  not  pre- 
sented within  sixty  days  after  filling  the  message  for  transmission^ 
applies  only  to  claims  arising  from  negligence,  and  not  to  one  of  the 
character  mentioned  above. — ^Lahood  v.  Continental  Telegraph  Co.,  313. 

THEORY  OF  CASE. 
Common  law, — ^see  Appeal  and  Error,  24. 
Inconsistent  theories — ^New  trial, — see  ^peal  and  Error,  6. 

TITLE. 

By  prescription, — see  Waters  and  Water  Bights,  9. 
Proof  of,  in  action  for  trespass  on  land, — see  Animals,  6, 

TRESPASS. 
See  Animals,  1-6;  Militia,  1-6;  Mines  and  Mining,  4;  Personal  Injuries,  31. 

TRUSTS. 

Trusts   ex  Maleflcio — ^Husband   and   Wife — ^Real   Property   Conveyance — 
Breach  of  Condition. 

1.  Where  a  wife's  intention  to  convey  property  owned  by  her  in  her 
own  right  to  an  only  daughter,  was,  through  the  influence  of  the  hus- 
band, made  possible  by  reason  of  .the  confidential  relations  between 
them,  so  changed  as  to  cause  her  to  convey  to  him  instead,  upon  his 
promise  to  make  a  wiU  devising  such  property  as  well  as  his  own  to  the 
daughter  and  a  son  in  equal  shares,  which  promise  was  after  the  wife's 
death  broken  and  the  will,  theretofore  made,  destroyed,  the  husband 
was  rightfully  declared  an  involuntary  trustee  of  the  property,  in  favor 
of  the  daughter,  the  intended  beneficiary. — ^HufBne  v.  Lincoln,  585. 

Same — Proper  Party  Plaintiff. 

2.  The  daughter  who,  but  for  the  conduct  of  her  father,  would  have 
become  the  owner  of  her  moth^s  property,  was,  under  section  5373, 
Revised  Codes,  the  real  party  in  interest  and,  therefore,  entitled  to 
maintain  suit  to  have  the  father  declared  an  involuntary  trustee  in  her 
favor. — Huffine  v.  Lincoln,  585. 

Same — ^Decree  Declaring  Trust — Who  may  not  Complain. 

3.  The  intention  of  the  deceased  wife  having  been  to  convey  to  her 
daughter  alone,  the  son  who  was  entitled  to  share  in  the  mother's  prop- 
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erty  only  in  the  event  the  husband  carried  out  his  promise  to  make 
and  keep  effective  the  will  in  favor  of  both  daughter  and  son,  and  who 
made  common  cause  with  the  father  in  his  endeavor  to  defeat  the  claim 
of  the  daughter,  was  not  aggrieved  by  the  decree  declaring  the  father 
an  involuntary  trustee  in  the  daughter's  favor. — Huffine  v.  Lincoln,  585. 

Husband  and  Wife — Dower — Trust  Property. 

4.  Generally  speaking,  a  wife  has  no  dower  in  trust  property  or  in 
estates  lost  by  breach  of  condition. — ^Huffine  v.  Lincoln,  5S5. 

UNDEBTAKINGa 
See  Bonds  and  Undertakings. 

UNTAIE  DISCRIMINATION. 
In  buying  commodities, — ^see  Criminal  Law,  8. 

USB  AND  OCCUPATION. 
See  Beal  Property^  4. 

VARIANCE. 
When  material; — see  Pleading  and  Practice,  24. 

VENDOR  AND  PURCHASER. 
See  Real  Property;  Waters  and  Water  Rights. 

VERDICTS. 

Banks  and  Banking — Wrongful  Dishonoring  of  Check — Excessive  Verdict. 

1.  Where  a  bank  through  mistake  dishonored  a  trading  customer's 
check,  but  upon  discovery  of  the  mistake  notified  the  payee  and  paid  it 
with  costs  of  protest,  and  plaintiff  showed  neither  malice  on  the  bank's 
part  nor  actual  damage,  a  verdict  for  $500  held  excessive,  and  scaled  to 
$200.— -Crites  v.  Security  State  Bank,  121. 

Promissory  Notes — Responsiveness  to  Issues. 

2.  In  an  action  to  recover  on  two  promissory  notts,  the  defense  to  one 
of  which  was  payment,  and  want  of  consideration  as  to  the  other,  a 
general  verdict  in  a  lump  sum,  Tield  to  have  been  responsive  to  both 
issues. — McDonald  v.  Klenze,  142. 

Compromise — Verdict — Finding  in  Favor  of  Appellant — Right  to  Complain. 

3.  Where  the  jury  in  an  action  on  promissory  notes  awarded  plaintiff 
much  less  than  they  might  have  done,  defendant  was  not  in  a  position 
to  complain  that  under  the  pleadings  and  evidence  plaintiff  should 
either  have  recovered  the  whole  amount  sued  for  or  nothing,  and  hence 
that  the  verdict  must  have  been  reached  by  a  compromise  and  should 
not  be  allowed  to  stand. — McDonald  v.  Klenze,  142. 

Appeal  and  Error — Conflict  in  Evidence^ Verdict  Conclusive. 

4.  Where  the  evidence  on  the  question  at  issue  was  conflicting,  the 
verdict  of  the  jury  will  not  be  disturbed  on  appeal. — Stone  v.  Maynard, 
147. 

Directing  Verdict — Rule. 

5.  No  cause  should  be  withdrawn  from  the  jury,  unless  recovery  can- 
not be  had  upon  any  view  which  may  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  establish. — Conway  v.  Monidah  Trust, 
244. 

Same — Undisputed  Facts. 

6.  Where  the  facts  in  a  personal  injury  action  are  undisputed  and 
such  that  reasonable  men  can  draw  but  one  conclusion  from  them,  the 
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ease  presents  in  effect  an  agreed  statement  of  facts,  and  only  questions 
of  law  "determinable  by  the  court. — Conway  v.  Monidah  Trust,  244. 

Impeachment — Affidavits  of  Jurors. 

7.  Except  in  cases  where  it  has  b^en  reached  by  means  other  than  a 
fair  expression  of  opinion  by  all  the  jurors,  their  verdict  cannot  be  im- 
peached by  the  affidavi);  of  one  or  more  of  the  individuals  composing 
the  jury.— -State  v.  Lewis,  495. 

Conclusiveness — Eminent  Domain. 

S.  A  verdict  in  a  condemnation  suit  which  was  based  upon  a  substan- 
tial conflict  in  the  evidence  and  was  well  within  the  extremes  fixed  by 
the  different  witnesses,  and  which  was  approved  by  the  trial  court  in 
denying  appellants'  motion  for  a  new  trial,  will  be  accepted  as  con- 
clusive on  appeal. — Interstate  P.  Co.  v.  Ajiaconda  C.  Min.  Co.,  509. 

WAIVEB. 
Privileged  eommonieatlons, — see  Evidence,  12, 

WANT  OP  PROBABLE  CAUSE. 
See  Malicious  Prosecution,  1. 

WATER  PLANTS. 
Control  over, — Bee  Public  Service  Commission,  1-11. 

WATERS  AND  WATER  RIGHTS. 
See,  also.  Corporations,  1,  2. 

Water  Rights — ^Deeds — Loss — Evidence — Sufficiency. 

1.  Evidence  in  a  water  right  suit  held  sufficient  to  show  the  convey- 
ance of  the  right  by  deed  claimed  to  have  been  lost. — Custer  Con.  Mines 
Co.  V.  City  of  Helena,  35. 

Same — Itecordatlon  of  Deeds — Presumptions. 

2.  Under  section  4684,  Revised  Codes,  making  any  unrecorded  convey- 
ance void  as  against  subsequent  purchasers  or  encumbrancers,  it  is  pre- 
sumed that  the  holder  of  the  prior  recorded  title  acquired  the  entire 
estate,  unless  he  had,  or  was  chargeable  with,  notice. — Ouster  Con.  Mines 
Co.  V.  City  of  Helena,  35. 

Same — Vendor  and  Purchaser — ^Unrecorded  Deed— Constructive  Notice. 

3.  A  use  of  water  for  mill  and  smelter  purposes,  through  a  ditch  and 
pipe-line  which  were  prominent,  open  and  visible  to  any  person  passing 
along  the  ditch,  was  sufficient  to  put  a  purchaser  upon  notice;  the 
burden  of  establishing  such  use  being  upon  the  claimant. — Custer  Con. 
Mines  Co.  v.  City  of  Helena,  35. 

Same — Constructive  Notice — Evidence — Sufficiency. 

4.  Evidence  held  insufficient  to  establish  constructive  notice  in  defend- 
ant- city  of  an  unrecorded  grant  of  a  portion  of  a  water  right  made 
prior  to  its  purchase  of  the  entire  right  by  defendant. — Custer  Con. 
Miires  Co.  v.  City  of  Helena,  35. 

Same — Possession — Notice  of  Unrecorded  Orant. 

5.  Possession  of  real  property  or  a  water  right  which  will  amount  to 
notice  of  an  unrecorded  grant  thereof  must  be  under  such  grant,  un- 
equivocal, inconsistent  with  the  title  of  the  apparent  owner  of  record, 
and  of  such  a  character  that  an  intending  purchaser  could,  by  making 
inquiry,  learn  of  the  unrecorded  grant. — Custer  Con.  Mines  Co.  y.  City 
of  Helena,  35. 
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Same — Appurtenances—Deed — ^Burden  of  Proof. 

6.  In  order  that  a  deed  conTejinff  land  irith  appnrtenanees  may  eon* 
▼ej  a  water  right,  sneh  right  mnst  have  been  appurtenant  to  the  land  at 
the  time  of  the  conveyance,  and  the  burden  of  showing  such  to  have 
been  the  fact  was  upon  the  grantee. — Ouster  Con.  Mines  Cb.  v.  Ciij  of 
Helena,  35. 

Same — Appurtenances — Conveyances. 

7.  Where  a  water  right  was  not  granted  for  any  certain  purpose  or 
for  use  on  any  particular  land,  it  aid  not  become  an  appurtenance  by 
the  terms  of  the  deed,  and  could  not  thereafter  be  conveyed  as  an  ap- 
purtenance unless  the  grantee  had  given  it  that  character  by  using  it 
with,  and  for  the  benefit  of,  the  land. — Ouster  Con.  Mines  Co.  v.  City 
of  Helena,  35. 

Same. 

8.  EMdence  held  insufficient  to  show  that  a  water  right  conveyed  liy 
deed  was  thereafter  so  used  in  connection  with  certain  lands  as  to  be- 
come appurtenant  thereto  and  pass  by  mere  general  deed  of  the  land 
and  its  appurtenances.— Ouster  Con.  Mines  Co.  v.  City  of  Helena,  35. 

Same — Title  by  Prescription — Evidence — Insufficiency. 

9.  Under  the  rule  that,  to  maintain  title  to  a  water  right  by  prescrip- 
tion, the  grantee  must  prove  that  for  ten  years  the  right  or  some  definite 
portion  thereof  was  in  his  possession  or  that  of  his  grantors,  and  that 
such  possession  was  open,  notorious,  exclusive  and  adverse  to  the  claim 
of  the  defendant  and  under  a  claim  of  right,  the  evidence  held  insuffi- 
cient to  support  such  a  title.— Ouster  Con.  Mines  Co.  v.  City  of  Helena, 
35. 

Water  Bight  by  Appropriation — Is  Property. 

10.  A  water  right  acquired  by  appropriation  is  property  which  at  the 
death  of  the  appropriator  passes  to  his  successor. — ^Moore  v.  Sherman, 
542. 

iLbandonment — ^What  Constitutes. 

11.  Abandonment  of  a  water  right,  being  a  matter  of  intention,  can- 
not exist  in  the  absence  of  an  intention  to  abandon. — ^Moore  v.  j3herman, 
542. 

Nonuser — Effect. 

12.  Nonuser  of  a  water  right  for  the  period  of  the  statute  of  limitik 
tions  does  not  constitute  abandonment  of  it. — Moore  v.  Sherman,  542. 

Abandonment — Estoppel. 

13.  To  uphold  €k'8  contention  that  P.,  the  owner  of  a  water  right,  was 
estopped  to  claim  the  right  or  to  say  that  there  was  no  intention  on  her 
part  to  abandon  it,  some  representations  must  have  been  made  or  some 
position  assumed  1^  the  latter  upon  which  the  former,  having  a  right  to 
do  so,  relied  in  good  faith,  and  from  which  inequitable  consequences 
must  flow  if  the  representations  be  repudiated  or  the  position  be 
changed. — Moore  v.  Sherman,  542. 

Estoppel  by  Silence. 

14.  Before  silence  alone  can  work  an  estoppel,  the  person  to  be  es- 
topped must  have  had  an  intent  to  mislead  or  a  willingness  that  another 
should  be  deceived,  and  the  latter  must  have  been  misled  by  the  silence. 
Moore  v.  Sherman,  542. 

Same. 

15.  Where  no  legal  obligation  rested  upon  a  prior  appropriator  to 
make  known  his  claim  to  a  water  right  which  he  did  not  use,  an  es- 
toppel cannot  be  claimed  by  a  subsequent  appropriator,  even  though  he 
was  injured  by  the  recognition  of  the  former  right. — Moore  v.  Sherman, 
542. 
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Sabseqnent  Appropriation — Notice  of  Adyerse  Claim. 

16.  A  Bubfliemient  appropriation  of  water  ia  not  anj  notiee  of  an  ad- 
Terse  claim.— Moore  v.  Sherman,  542. 

WILLa 
See  Probate  Proceedings* 

WITNESSBS. 
Expert  witnesseSy-Hiee  Evidence,  20. 
Impeachment, — see  Evidence,  5. 
Power  to  issue  subpoena, — see  County  Attorneys,  6. 

Costs — Mileage. 

1.  The  mileage  of  witnesses  in  civil  actions  allowed  litigants  by  sec- 
tions 7169  and  3182,  Revised  Codes,  is  limited  to  travel  wirain  the  state. 
ChUcott  T.  Bea,  134. 

WORDS  AND  FHBASEa 

"Abandonment"  of  water  right  — 
Moore  .V.  Sherman,  545. 

"Any  employer" — (Chap.  96,  Laws  1915.) 

City  of  Butte  v.  Industrial  Accident  Board,  78* 

"Automobiles- 
Lewis  V.  Steele,  309. 

"Common  carrier" — (Rev.  Codes,  sec.  5332.) 
Lahood  ▼.  Continental  Tel.  Co.,  32L 

"Contempt"— 

State  ez  reL  Metcalf  v.  District  Court,  49* 

"Costs  and  charges" — 

Donovan  v.  Jenkins,  127. 

Equity  of  redemption" — 

The  Banking  Corporation  t.  Hein,  240. 


it 


"Every  employer" — (Chap.  96,  Laws  1915.) 

atj  of  Butte  V.  Industrial  Accident  Board,  78. 

"Eztralateral  rights"— 

Anaconda  C.  M.  C6.  t.  Pilot-Butte  M.  Co.,  178* 

"False  imprisonment" — 

Slifer  V.  Yorath,  132. 

"I^ro  lay-out"— 

State  V.  Williams,  870. 

"Habeas  corpus" — 

State  ex  rel.  Brandegee  v.  Clements,  60« 

"Holding  court"— (Const.,  Art.  VIII,  see.  12,) 
Eustance  v.  Francis,  299. 

"Lay-out"  in  faro  game — 

State  V.  Williams,  370. 


Wokkhen's  Coupensation. 


I  Tel.  Sedlaid  t.  Board  of  Exuni&en,  B9. 


WORKMEN'S  COMPENSATION. 
Counties — Workmen's  Compensation  Act — Conatifiition^Suffleiency  of  Title, 
1.  Beld,  that  the  Workmen's  Compensation  Act  (Chap.  96,  Laws  1915) 
applies  to  counties  and  eountj  employeea,  the  contention  that  its  title 
is  insufficient  to  warrant  their  inclusion  in  the  bod?  of  the  measure, 
under  section  23,  Article  V,  of  the  Constitation,  being  untenable. — 
i.am:.  sTi^  Clark  County  v.  Industrial  Accident  Board,  6. 
iition — Class  Legislation — Donations. 

further,  that  the  Act  above,  as  applied  to  county  employees, 
obnoxious  B9  class  legislation,  nor  in  violation  of  tbe  eon- 
prohibition    against    donations    to   individuals. — Lewis    and 
sty  T.  Industrial  Accident  Board,  6. 
in — ' 'Public  Purpose" — Constitution. 

ueetion  whether  a  particular  purpose  for  wbich  tares  may 
and  collected  is  a  public  one,  under  section  II,  Article  ZII, 
m,  is  for  the  legislature  in  the  first  instance,  and  courts  will 
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indulge  every  reasonable  presumption  in  favor  of  the  legislative  decision 
in  this  respect. — Lewia  and  Clark  County  v.  Industrial  Accident  Board,  6. 

Same. 

4.  Taxes  levied  to  provide  a  fund  to  be  devoted  to  the  relief  of 
injured  employees  of  a  county  which  is  subject  to  the  provisions  of 
the  Workmen's  Compensation  Act,  held  to  be  for  a  public  purpose, 
and  therefore  not  obnoxious  as  offending  a^ifainst  the  provision  of 
section  11,  Article  XII,  of  the  Constitution. — Lewis  and  Clark  County 
V.  Industrial  Accident  Board,  6. 

Act — Compulsory  as  to  Cities. 

5.  Heldy  that  plan  No.  3  provided  by  the  Workmen's  Compensation 
Act  (Laws  1915,  Chap.  96,  p.  168)  is,  as  to  a  city,  exclusive,  com- 
pulsory and  obligatory  upon  both  employer  and  employee. — City  of 
Butte  V.  Industrial  Accident  Board,  75. 

WRITINGS.  • 
Pleading, — see  FJresumptions,  6. 

X-RAY  PLATES. 
See  Evidenoe,  22. 
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Hardesty  v.  Largey  Lumber  Co.,  34  Mont.  151 352 

(Master  and  Servant — ^Liability  of  Former.) 
Helena  Con.  Water  Co.  v.  Steele,  20  Mont.  1 534,  541 

(Cities  and  Towns — ^Water  Plants.) 
Helena  &  L.  S.  &  R.  Co.  v.  Lynch,  25  Mont.  497 516 

(When  Verdict  Conclusive.) 
Helena  etc.  Ry.  Co.  v.  City  of  Helena,  47  Mont.  18 19 

(Cities  and  Towns — Powers.) 
Helena  L.  &  Ry.  Co.  v.  City  of  Helena,  47  Mont.  18 537 

(Cities  and  Towns — Police  Power.) 
Helena  Nat.  Bank  v.  Rocky  Mt.  B.  Tel.  Co.,  20  Mont.  379 250 

(Nonsuit.) 
Helena  Power  T.  Co.  v.  Spratt,  35  Mont.  108 514,  515 

(Eminent  Domain — Public  Use.) 
Herrin  v.  Sieben,  46  Mont.  226 138 

( Livestock — Trespass. ) 
Holland  v.  Board  of  Commissioners,  1§  Mont.  460 277 

(Mortgages.) 
Hoskins  y.  Northern  Pac.  Ry.  Co.,  39  Mont.  394 3 

(Carrier  and  Passengerr — Presumption  of  Negligence.) 
Hotchkiss  V.  Marion,  12  Mont.  218 7 

(Legislative  Procedure.) 
Hull  y.  Diehl,  21  Mont.  71 41 

(Water  Rights — Prescriptive  Use — Burden  of  Proof.) 
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In  T€  Boyle,  26  Mont.  365 >..  191 

{Habeas  Corpus.) 
In  re  Lewis,  51  Mont.  539 191 

(Habeas  Corpus.) 
In  re  Mettler,  50  Mont.  299 48 

(Contempt — Power  of  District  Court.) 
In  re  Murphy's  Estate,  43  Mont.  353 199 

(Will  Contests — Procedure.) 

(Same — Inconsistent    Findings) 204 

In  re  Byan,  46  Mont.  289 101 

(Cited.) 
In  re  Thompson,  9  Mont.  381 191 

{Habeas  Corpus.) 
In  re  Williams'  Estate,  50  Mont.  142 198,  199 

(Wills — Contests — Procedure. ) 

(Cited) 368 

Jenkins  t.  Carroll,  42  Mont.  302 22 

(Judgments — Collateral  Attack.) 

(Cited) 126 

Johnston  v.  Lewis  &  Clark  County,  2  Mont.  159 375 

(  Attorneys — Compensation. ) 

Kennedy  t.  Dickie,  34  Mont.  205 34 

(Fraud — Pleading  and  Proof.) 

{Bes  Judicata) 35 

Kennedy  y.  The  Grand  Fraternity,  36  Mont.  325 547 

(Estoppel.) 
Kerr  ▼.  Blaine,  49  Mont.  602 241 

(Judicial  Sales.) 
King  ▼.  Amy  A  Silyersmith  Co.,  9  Mont.  543 187 

(Mining  Claims — Extralateral  Bights.) 
Kinsel  ▼.  North  Butte  Min.  Co.,  44  Mont.  445 251 

(  Negligence — Custom. ) 
Kleinschmidt  y.  Dunphy,  1  Mont.  118 446 

(Equity— Jury  Trial.) 
Knight  y.  Le  Beau,  19  Mont.  223 290 

(Capacity  to  Sue — Special  Demurrer.) 
Kroeger  y.  Passmore,  36  Mont.  504 132 

(False  Imprisonment.) 

Latimer  y.  Nelson,  47  Mont.  545 336,  337 

(Record  on  Appeal.) 
Lewis  V.  Northern  Pac.  By.  Co.,  36  Mont.  207 5 

(Personal  Injuries — Excessiye  -Verdicts.) 
Lewis  y.  Lindley,  19  Mont.  422 595 

(Trusts — Notice.) 
Lokowich  y.  City  of  Helena,  46  Mont.  575 34,  45 

{Bes  Ad  judicata — ^Parties  Bound.) 

McCormick  y.  Hubbell,  4  Mont.  87 31 

(Equity.) 
McKay  y.  McDougal,  19  Mont.  488 255 

(Trespass.) 
Mahoney  y.  Dixon,  34  Mont.  454 202 

(Beading  Court  Opinion  to  Jury.) 
Marron  y.  Great  Northern  By.  Co.,  46  Mont.  593 492 

(  Appeal — ^Presumptions. ) 
Martin  y.  Corscadden,  34  Mont.  308 132 

(False  Imprisonment — Exemplary  Damages.) 
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Mattock  T.  Gouglmour  11  Mont.  265 276 

(  Evidence — ^w  eight. ) 
Maxej  T.  Cooper,  21  Mont.  456 427 

(Justices'  Courts — Judgment  by  Default — Appeal.) 
Melzner  t.  Northern  Pac.  Rj.  Co.,  46  Mont.  162 243 

(Survival  of  Actions.) 
Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558 545 

(Water  Rights — Abandonment.) 
Middlef ork  CbUle  Co.  v.  Todd,  49  Mont.  259 409 

(New  Triid-^Conflicting  Affidavits.) 
Milligan  v.  Miles  City,  51  Mont.  374 534 

(Cities  and  Towns — ^Water  Plants — ^Public  Ownership.) 
Mills  v.  Olsen,  43  Mont.  129 155 

(Costs.) 
Monahan  v.  Allen,  47  Mont.  75 420 

(Contracts—Offer  and  Acceptance.) 
Montana  El.  Co.  v.  Northern  Y.  M.  Co.,  51  Mont.  266 397 

(Fixtures.) 
Montana  L.  &  P.  Co.  v.  Howard,  10  Mont.  296 64 

(Bills  of  Exception — Settling — Signing.) 
Montana  O.  P.  Co.  v.  Boston  etc.  Co.,  27  Mont.  288 154 

(Costs.) 
Montana  O.'P.  Co.  t.  Boston  etc.  Co.,  27  Mont.  536 445 

(Jury  Trial.) 
Montana  O.  P.  Co.  v.  Lindsay,  25  Mont.  24 64 

(Bills  of  Exception — MandatMU.) 
Morrison  v.  Jones,  31  Mont.  154 33 

(Mortgages — Sales  Absolute.) 
Mullery  v.  Great  Northern  Ry.  Co.,  50  Mont.  408 *  5 

(Personal  Injuries — Excessive  Verdict.) 
Mullins  T.  Butte  Hdwe.  Co.,  25  Mont.  525 41 

(Water  Rights — ^Prescriptive  Use — Burden  of  Proof.) 

(Unrecorded    Deed — Notice.) 43 

Murray  t.  Butte  etc.  Co.,  41  Mont.  449 33,  276 

(Mortgages— Sales  Absolute.) 
Mutual  Life  Ins.  Co.  v.  Martien,  27  Mont.  437 577 

(Taxes — Who  not  OoUeetor  of.) 

Nelson  t.  Great  Northern  Rv.  Co.,  28  Mont.  297 321 

(Common  Carriers.) 
Nelson  v.  Northern  Pac.  Ry.  Co.,  50  Mont.  516 308 

(Contributory  Negligence — ^Pleading.) 
Neuman  v.  Grant,  36  Mont.  77 154 

(Costs.) 
Nord  V.  Boston  etc.  Min.  Co.,  30  Mont.  48 250 

(Nonsuit.) 
Norman  v.  Corbley,  32  Mont.  195 546 

(Water  Rights — Abandonment.) 
Northern  Pac.  Ry.  Co.  v.  Carland,  5  Mont.  146 466 

(Right  of  Way— Definition.)     COMMENTED  UPON. 
Northern  Pac.  Ry.  Co.  v.  Mjelde,  48  Mont.  287 425 

(Deeds — Reservations — Taxation. ) 

(Constitution — ^Legislative  Construction)  464 

Noyes  ▼..  Black,  4  Mont.  527 255 

(Trespass.) 

O'Brien  t.  Corra-R.  Island  M.  Co.,  .40  Mont.  212 408 

(Master  and  Servant — Rules.) 
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Ott  V.  Pace,  43  Mont.  82 €8 

(Contraets — ^Bemediet — Eleetion.) 

Parrot  S.  A  G.  Co.  ▼.  Heinfe,  25  Mont.  139 184 

(Mining  dainu — Cbmmon-law  Bights.) 
Peterson  v.  City  of  Butte,  44  Mont.  129 14,  15 

(Bes  Judicata.) 
Peterson  t.  City  ef  Butte,  52  Mont.  13 34 

(Bes  Ad  judicata — Parties  Bound.) 
Pieree  y.  Great  Falls  Sd  C.  By.  Co.,  22  Mont.  445 3 

(Carrier  and  Passenger — Presumptions.) 
Phillips  T.  Butte  etc.  Pair  Assn.,  46  Mont.  338 455 

(Negligence — Standard  of  Care.) 
Pigott  T.  Board  of  Canvassers,  12  Mont.  537 288 

(Elections.) 
Poe  T.  Sheridan  County,  52  Mont  279 380 

(Mandamui.) 

Bader  ▼.  Ervin,  1  Mont.  632 277 

(Mortgages.) 
Band  t.  Butte  El.  By.  CO.,  40  Mont.  398 502 

(Instructions.) 
Beynolds  ▼.  Fitzpatrick,  23  Mont.  52 163 

(Mortgages.) 
Biley  v.  Blacker,  51  Mont.  364 279 

(Laches.) 

Sears  ▼.  Gallatin  County,  20  Mont.  462 , 376 

(Posse  Camitaius — Compensation.) 
Sheldon  v.  Powell,  31  Mont.  249 41 

(Water  Bights — Prescriptive  Use — Burden  of  Proof.) 

(Unrecorded  Deed — Notice) 43 

Smith  y.  Denniff,  24  Mont.  27 40  et  seq^  545 

(Water  Bights — Adverse  Use — Prescription — Appurtenances.) 
Smith  y.  Hope  Min.  Co.,  18  Mont.  432 546 

(Water  Bights — Abandonment.) 
Spokane  B.  &  W.  Co.  v.  Beatty,  37  Mont.  342 45 

(Water  Bights — Bes  Adjudicata.) 
Stadler  y.  City  of  Helena,  46  Mont.  128 78 

(Statutory  Construction.) 
State  (ex  rel.  Anaconda  C.  M.  Co.)  v.  District  Court,  25  Mont.  504.  .179,  185 

(Mining  Claims.)                                                                      ^ 
State  (ex  rel.  Bailey)  v.  Edwards,  40  Mont.  313 568 

(  Mandamus — Discretion. ) 
State  (ex  rel.  B.  &  M.  etc.  Co.)  y.  Clancy,  30  Mont.  193 48 

(Contempt — Power  of  District  Court.) 

{Habeas  Corpus — Nature  of  Proceeding) 58 

State  (ex  rel.  Bray)  v.  Settles,  34  Mont.  448 97 

(Evidence--Good  Moral  Character.) 
State  (ex  rel.  Breen)  y.  Toole,  32  Mont.  4 288 

(Elections.) 
State  (ex  rel.  Bitter  B.  Dev.  Co.)  y.  District  Court,  51  Mont.  309.*««..     78 

(Statutory  Construction.) 
State  (ex  rel.  Qarleton)  y.  District  Court,  33  Mont.  138 • 459 

(Fair  Trial  Law.) 
State  (ex  rel.  Carroll)  v.  District  Court,  50  Mont.  506 61 

(Fair  Trial  Law.) 
State  (ex  rel.  Clarke)  v.  Moran,  24  Mont.  433 291 

{Mandamus — ^Parties.) 
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ex  Ml.  Cotter)  v.  Dietriet  Conpt,  49  Mont.  146 T 

(Legislative  Procedure.) 
ex  rel.  Donovan)  y.  Barrett,  30  Mont.  203 468 

(Mandamus — Discretion.) 
ex  rel.  JPinlen)  v.  District  Court,  26  Mont.  372 98 

{Mandafmu.) 
ex  rel.  First  T.  etc.  Bank)  t.  District  Court,  50  Mont.  259 458 

(  Certiorari — Return. ) 
ex  rel.  Oeiger)  t.  Long,  43  Mont.  401 291 

(MandarMM — Forties.) 
ex  rel.  Gnose)  v.  District  Court,  30  Mont.  188 459 

(Fair  Trial  Law.) 
ex  rel.  Goodman)  y.  District  Court,  46  Mont.  492 62 

(Fair  Trial  Law.) 
ex  rel.  Happel)  y.  District  Court,  38  Mont.  166 325 

(Default  Judgments.) 
ex  rel.  Haskell)  y.  Faulds,  17  Mont.  140. , 50 

( Contempt — Newspa  pers. ) 
ex  rel.  Hepner)  y.  District  Court,  40  Mont.  17 59 

(Habeas   Corptw  —  Nature    of    Proceeding.)     COMMENTED 
UPON, 
ex  rel.  HoUiday)  y.  O'Leary,  43  Mont.  157 676 

(Statutes — Constitutionality — Who  may  not  Attack.) 
ex  rel.  Hurley)  v.  District  Court,  27  Mont.  40 368 

(District  Courts — Costs.) 
ex  rel.  Jackson)  y.  Kennie,  24  Mont.  45 59 

(Habeas    Corptw  —  Nature    of    Proceeding.)     COMMENTED 
UPON. 

(Constitution — Construction)    217 

ex  rel.  Lohman)  y.  District  Court,  49  Mont.  247 459 

(  District  Judges — Disqualification. ) 
ex  rel.  Mannix)  y.  District  Court,  51  Mont.  310 297 

(District  Courts — Powers  at  Chambers.) 
ex  rel.  Marshall)  y.  District  Court,  50  Mont.  289 96 

(Begistration  of  Nurses.) 
ex  rel.  More)  y.  District  Court,  49  Mont.  577 393 

(Liquor  Licenses — Protest — Procedure. ) 
ex  rel.  Newell)  y.  Newell,  13  Mont.  302 60 

(Habeas  Corpus.) 
ex  rel.  Patterson)  y.  Lentz,  50  Mont.  322 , 77 

(Statutory  Construction.) 
ex  rel.  Pool)  y.  District  Court,  34  Mont.  258 34 

(Bes  Ad  judicata — Parties  Bound.) 
ex  rel.  Bowe)  v.  District  Court,  44  Mont.  318 373 

(Removal  of  OflScers — Nature  of  Proceeding.) 
ex  rel.  Sell)  v.  District  Court,  52  Mont.  457 460 

(Fair  Trial  Law.) 
ex  rel.  Sherman)  v.  District  Court,  51  Mont.  220 62 

(Fair  Trial  Law.) 
ex  rel.  Smotherman)  v.  District  Court,  51  Mont.  495 325 

(Default  Judgments — Setting  Aside.) 
ex  rel.  Stuewe)  v.  Hindson,  44  Mont.  429 98 

(Discretion — Mandamus. ) 
ex  rel.  Quintin)  v.  Edwards,  40  Mont.  287 19 

(Cities  and  Towns — Powers.) 
y.  Beesskove,  34  Mont.  427 504 

(Impeachment  of  Verdict.) 
y.  Board  of  Canvassers,  13  Mont.  23 288 

(Elections.) 

53  Mont.— 45 
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State  y.  Board  of  Co.  Commrs.,  21  Mont.  46» 291 

(Mandamus — Parties.) 
State  ▼.  CoMow,  13  Mont.  552 220 

(Criminal  Law — Speed j  Trial.) 
State  y.  Crean,  43  Mont.  47 584 

(Appeal — Harmless  Error.) 
State  ▼.  Crowe,  39  Mont.  174 338 

(Hypothetical  Questions — Trial.) 
State  T.  Cndahy  Packing  Co.,  33  Mont.  179 385 

(Con8titntion-4qual  Protection  of  Laws.) 
State  T.  De  Lea,  86  Mont.  531 502 

(Criminal  Law — Reasonable  Doubt.) 
State  ▼.  DriscoU,  49  Mont.  558 373 

(Bemoval  of  Officers — Nature  of  Proceeding.) 
State  V,  Gibbs,  10  Mont.  213 503 

(Criminal  Law — Instructions.) 
State  T.  Harris,  51  Mont.  496 210 

(Rape— Evidence  of  Other  Acta.) 
State  T.  Jones,  48  Mont.  505 485 

(Evidence— Fliotographs — X-ray  Plates.) 
State  T.  Keeland,  39  Mont.  506 338 

(Expert  Witnesses.) 
State  T.  McGowan,  36  Mont.  422 502 

(Criminal  Law — Instructions.) 
State  T.  Martin,  29  Mont.  273 502 

(Criminal  Law — Beason&ble  Doubt.) 
State  V.  Mitton    37  Mont.  366 365 

(Promissory  Notes— NegotiabiUty.)     DISTINGUISHED. 
State  ▼.  Peel,  23  Mont.  358 338 

(Hypothetical  Questions — Procedure.) 
State  V.  Penna,  35  Mont.  535 140 

(Instructions.) 
State  V.  Quantic,  37  Mont.  32 41 

(Water  Bights — Prescription.) 
State  T.  Vinn,  SO  Mont.  27 560 

(Criminal  Law — Defective  Information.) 
State  V.  Wakely,  34  Mont.  427 504 

(Impeachment  of  Verdict.) 
Stephens  v.  Conley,  48  Mont.  352 101 

(Malicious  Proeecution — Pleading  and  Proof.) 
Swain  v.  McMillan,  30  Mont.  433 276,  277 

(Deeds  Absolute — Mortgages.) 
Sweetland  v.  Olsen,   11  Mont.   27 43 

(Real  Property — Appurtenances.) 

Talbott  T.  Butte  City  W.  Co.,  29  Mont.  17 44 

(Water  Bights — Adverse  Use.) 
Territory  v.   McAndrews,   3   Mont.   158 502 

(Criminal  Law — Reasonable  Doubt.) 
Territory  v.  Murray,  7  Mont.  251 48 

(Contempt — Power  of  District  Court.) 
Tiggerman  v.  City  of  Butte,  44  Mont.  138 5,  483 

(PersonaJ  Injuries — Minimizing  Damages.) 
Titus  V.  Anaconda  C.  Min.  Co.,  47  Mont.  583 407 

(Master  and  Servant — Duty  of  Latter  to  Obey.) 
Tucker  v.  Jones,  8  Mont.  225 43 

(Real  Property — Appurtenances.) 
Turk  V.  Rudman,  42  Mont.  1 68 

(Contracts — Breach — Remedies — Election.) 


Tabub  of  Montana  Cases  Cited — ^Vol.  52.  707 

United  States  ▼.  Fox,  3  Mont.  512 220 

(Oriminal  Law — Speedy  Trial.) 

Vantilbnrffb  v.  Black,  3  Mont.  469 ; 81 

(Equity— Jnriadiction. ) 
Van  Yranken  v.  Granite  County,  35  Mont.  427 478 

(Nonsuit.) 
Vreeland  v.  Edens,  35  Mont.  413 230 

(New  Trial — Harmless  Error.) 

Wade  T.  Lewis  &  dark  County,  24  Mont.  335 376 

(County  Surveyor — ^Compensation.) 
Wan  ▼.  Northern  Pac.  By.  Co.,  50  Mont.  122 321 

(Common  Carriers.) 
Wallace  ▼.  Chicago  etc.  By.  Co.,  48  Mont.  27 350 

(Cited.) 
Western  L.  k  S.  Co.  v.  Smith,  42  Mont.  442 82 

(Varying  Terms  of  Written  Contract.) 
White  V.  Chicago  etc.  By.  Co.,  49  Mont,  419 6 

(Personal  Injuries — Excessive  Verdicts.) 

(Appeal — Harmless  Error) 513 

Willoburn  Banch  Co.  v.  Yegen,  49  Mont.  101 478 

(  Complaint— Sufficiency . ) 
Wilson  V.  Harris,  21  Mont.  374 31 

(  Equity — Jurisdiction. ) 

Yellowstone  Park  B.  B.  Co.  v.  Bridger  C.  Co.,  34  Mont.  545 516 

(When  Verdict  Conclusive.) 
Yergy  v.  Helena  L.  &  By  Co.^  39  Mont  213 478 

(Nonsuit.) 
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